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tion for  re-hearing,*'  read^  "  I  am  not  aware  of  the  existence  of  any  rule 
which  limits  an  application  for  a  re-hearing  to  the  period  of  six  months. 
But  it  appears  to  me  that  even  if  such  a  rule  do  exist,  it  cannot  justly  he 
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rule  exists,  the  principle  upon  which  such  rule  must  be  founded,** 
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IN  THE 


SECOND  YEAR  OF  THE  RSION  OF  WILLIAM  lY. 


Ez  parte  Richardson  Part,  Henry  BridomaNi  and 
John  Wyatt, — In  the  matter  of  Daniel  Hope  and 
Cornelius  Hope.  jEy???S. 

This  was  a  petition  by  assignees,  for  the  consolida-  and^pwate"'''^ 
tion  of  the  joint  and  separate  estates  of  the  bankrupts,  m'^bc-'d  *i  * 
The  commission  was  issued  on  the  15th  October  1831,  5J°;e°«i  ^o' 

'  that  purpose, 

the  bankrupts  having  for  some  time  previously  carried  "greetoconio. 
on  the  business  of  silk-manufacturers  in  copartnership,  esutes,  the 

Court  will  refer 

under  the  firm  of  Daniel  Hope  &  Son, — and  one  of  the  H  to  the  Com- 

.-  _.,,_-.  -,  -  ._  _      missionerto 

bankrupts.  Darnel  Hope,  havmg  also  earned  on  the  inquire  whether 

,      .  i»        ••  1       7_        •      1  •  .  T.  iuch  coniolida- 

busmess  of  a  bleacher  m  his  separate  name.    It  ap-  uon  ia  for  the 
peared,  however,  that  the  fixtures  and  utensils  of  trade  f^^^^u  oot,  ^ ' 
upon  the  bleach  works  were  paid  for  out  of  the  part-  XJ^^LT 
nership  fimda  of  Daniel  Hope  &  Son,  and  that  con-  ^^^^^' 
siderable  sums  of  money  drawn  from  the  same  fund  ^^i  creditora 

''  ofbothdaBsea. 
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\%Hci>f,  Vft^re  afterwHttU  oxjHMultHl  upon  them;  although  the 
KxV«i^  ^^  ^"*  biiidwiil  wkM  A«  bleadi-voib  ym^tt  pir- 
I'V'JV  chu^tsK  The  Ixn^ks  of  accoiuu  and  monies  of  the 
KkNftchu^  c\>nc<rm  wrrr  kept  br  Orrstrffw  Hoj)e  at  the 
>iifareh\ni5^  of  ihe  jMrirer^hip.  and  onler?  fc»r  :he  bleach- 
ii\S  c\>4Hvnt  v^rrx^  rx^.viv^l  ihei^.  Dami^  Hofe  was 
IK^  debMI  wMi  flw  a^Mnim  of  tbe  smmt  Jnvn  out 

bx  hiiu  v^  acvXHUU  of  the  biMch  vocts:  Cermtuuj 
M*^  had  ts.^  s*r(vjira:e  estate ;  bet;  ucder  ihe  >^c!o- 
4lMii  ibal  tbe  biMeiuci:  cmht^ts  befac;£fd  »e>  DmMiei 
H^/f^r^  a:xi  vrti.\Ni  a  vv.*i:ti:c  cc  bis  <«!«»  es^ie, 
libciKVf  aocv\;:^cs;  iani  Srea  lecc  u::>I<ir  die  biizir^CwT 

dWK$«f  acteto^  cvfflt  lie  ;catc  e<ci3e.  a^ii  2en»ral  ieccs 
^  ret«!gevc  ^c  :ie  KeA^iimc  ,>:norm  liki  >k!i  pri'fw 
a^[tutts$c  »f  :iw»ir3«je  «ciOf  .?€  Apfrt"'  zirpe  Tie 
aatcttttc  ,»r  iJe  i»*oc<^  wv*e^  J;£^um^c  zie  seaanof  f^cice  :c 

ana  Ae  jjm.^irc  yfj-v^^i  j^jsiiK^^  ^  jkdnt  issaoi  Tns 
A  iMtfr  J0-  veil   acsuH*  3ie  ^>iiiTTr  ■»  *Qe 
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n  lie 
Jf  (»OTr  Hi  mi  <«.  vcMpe  :iie 

*!»  ,!i.aiiiiix  K  a 
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for  that  purpose,  formed  a  sufficient  reason  why  the        1832. 
Court  should  refer  it  to  the  Commissioners  to  inq^uire      j.  "^^ 
if  the  consolidation  proposed  was  for  the  general  benefit ;       J^fy 
bat  that  the  Court  would  not,  upon  suoh  a  resohitkoi 
akMMp  bind  Ae  interesiB  of  die  absent  creditors  of  bqdi 


Tht  CovRTy  m  aeeordance  with  thh  decisioi^  refas 
red  it  to  the  Commissioner  to  ascertain  whether  Ae 
consolidation  proposed  would  be  for  the  benefit  of  the 
general  body  of  tjie  creditors. 


Ex  parte  Cutting. — In  the  matter  of  Thorndike.       Wedwdntur, 

May  I. 

This  was  a  petition  of  a  devisee  under  the  will  of  Where  Uiebtnk- 

rapt  ii  one  of 

one  Thomas  Cutting ,  deceased,  of  which  the  bankrupt  two  eiecaton, 

the  petitioD  of  ft 

was  one  of  the  executors;  and  the  prayer  was,  diat  the  iwitj  inteieiied 
moiety  of  a  sum  of  1132/.,  which  bad  been  paid  imder  most  he 


the  bankruptcy  into  the  hands  of   the  accountant-  eseaSH^ 
general,  might  be  paid  to  the  petitioner,  as  the  pro-  JSJSSjuJT 
portion  to  which  she  was  entitled  under  the  trusts  of  ^ 
the  will.     The  petition,  it  appearedj  had  been  only 
served  on  the  assignees  and  the  bankrupt. 


The  Court  said,  that  the  petition  should  have  been 
served  on  the  other  executori  but  made  the  order  as 
prayed,  conditionally,  on  producing  an  affidavit  of  such 
service,  or  of  the  consent  of  the  executor  to  the  appli- 
cation. 
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ladH. 


Wmtmumer  ^^  parte  Harris. — In  the  matter  of  Matthie. 

WkmoM of  This  was  a  petition  to  enlarge  the  time  for  the  bank- 
atdiMtSM^  nipt*8  suTxender*  and  for  a  new  choice  of  assignees, 
^"ittiiitAotW  ^^"^  of  the  three  already  chosen  having  declined  to  act. 
& fef^Mw^  ^^  petition  was  presmted  by  one  of  the  two  acting 
^^^'^J^  ^  ^     assignees,  on  behalf  of  himself  and  the  other  acting 

The  CovRT  thought  that  the  other  acting  assignee 
ought  to  hare  joined  in  the  petition,  or  that  he  should 
at  least  have  been  serred  with  it,  as  well  as  the  assignee 
who  had  decGned  to  act. 


Ex  parte  Worth. — ^In  die  matttt  of  Swaxxell. 

^  TiUS  was  a  petition  of  die  executors  and  of stat  qme 
irmsis  under  a  will,  praying  that  the  executors  might 
be  pemitted  to  prove  a  debt  of  30001.  agaii&t  die 
bankrupt  s  estate,  and  applr  the  ditkleuJs  acconfin^ 
to  die  tnssts  of  die  w3L 

Mr.  Cimg  for  die  petinoiMTs. 


^ 


Mr.  £W.  for  the  asqgBecs.  ofejccted*  that  the  execQ. 
IOCS  bad  never  kg^  'FF'Bni  to  the  Coamuamecs  q» 
fiove  dfee  debc^  havng  mnde  die  appfieafibii  sc  a  zneec- 
iBj^not  legttbrK  cottveaed  for  rcceivmg  proof  of  debcs: 
which  wss  not  stack  aa  appficttiw  »  wouii  warrsnc 
Auk 


WomTHi 
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Sir  G.  Rose. — A  creditor- may  go  before  the  Com-  1832. 
missioners  to  prove  his  debt,  as  a  matter  of  coursei  at  £x  p«rtB 
any  public  meeting;  or  he  may  have  one  called  at  his 
own  expense.  But  in  this  case  it  is  not  stated,  on  what 
grounds  the  proof  was  rejected;  which  is  an  essential 
allegation  in  an  apphcaticm  of  this  nature.  If  the  peti- 
tioners were  not  executors,  the  petition  might  be  dis- 
missed; but  the  Court  is  more  lenient  to  trustees. 
The  petitioners  therefore  may  have  liberty  to  tender 
their  proof  to  the  Commissioners,  or*  not,  as  they  may 
be  advised,  and  they  may  come  again  to  this  Court 
without  a  supplementary  petition. 

The  rest  of  the  Court  concurring,  the  order  wa* 
made  accordingly. 


Ex  parte  Ashton. — In  the  matter  of  Ashton. 

May  2, 

iHE  bankrupt  in  this  case  petitioned  to  supersede  Where  the  con* 

signee  traDsfeis 

the  fiat  issued  against  him,  on  the  ground  of  the  insuf-  bub  of  lading 
ficiency  of  the  petitioning  creditor's  debt.    It  appeared,  a  security  for 
that  the  bankrupt  was  indebted  to  the  petitioning  ere-  ^  copsignor 
ditor  in  the  sum  of  212/.,  and  that,  as  a  collateral  secu-  ]^u^\^,  the 
rity  for  the  payment  of  it,  he  had  transferred  to  him  ^^"^^ 
bills  of  lading  of  a  quantity  of  butter ;  and  that  the  "^""^^^l^^^^ 
petitioning  creditor  had  signed   a  memorandum  ac-  ongintldebte. 
knowledging  that  he  had  received  these  bills  of  lading 
in  consideration  of  the  money  due  to  him  from  the 
bankrupt.     Before  the  delivery  of  the  butter,  however, 
the  consignor  had  stopped  it  in  transitu.    The  bills  of 
lading,  therefore,  became  of  no  value  to  the  petitioning 
creditor. 


8,  CA8£S  IN  BANKRUPTCY, 

1852.       Ae  petitioaer's  debt,  pronded  the  petitioner  paid  the 
Sk  ]Mite      costs  of  this  application. 

MOOBX.  t 

Sir  G.  Rose. — You  cannot  consent  to  an  order  of 
this  description,  as  the  bankrupt's  wife  is  not  before 
the  Court.  The  interest  in  question  is,  to  a  certain 
extent,  the  interest  of  the  wife,  and  we  can  make  no 
order  in  her  absence.  The  petitioner  is  in  possession 
of  a  legsl  security,  and  had  no  occasion  to  come  before 
this  Court  for  a  sale. 

The  rest  of  the  Court  concurring,  the  petition  was 
dismissed  with  costs. 


Ex  parte  Elizabelh  Bright. — In  the  matter  of  John 
^  >  >  -  Campbell. 

WW  WmaKKKtttrm 

XlIIS  was  a  petition  of  the  executrix  of  a  creditor 
against  the  surviving  assignees  of  the  bankrupt,  for  the 


Mt92. 


a 
m 


terns,     payment  of  a  dividend.    It  appeared,  that  two  divi- 

to  ny  *'  the 

dmdeadb  made  doids  had  been  previously  declared  in  the  years  1823 
nmt'i«tate''to  >^  1825;  upon  which  occasions  the  petitioner,  not 
mmmL  ai«  jvi-  ^^^'^  ^^  through  illness  to  attend  in  person  to  receive 
nJbinqMrtdl!i.  ^^^^'^"^  authorised  the  assignees  to  pay  than  to  one 
vHd^baAm  ^^^'^*  ^^  ^^^  account  The  autlKurity  was  in  these 
fi-itfce    tmns:— 


"  To  the  assignees  of  Mr.  Jakm  CampbelTs  estate, 
li^.  *'  Gentlemen, — I  have  requested  my  son-4n^w,  Mr* 

Jokm  BmrUm  Cooci,  to  sign  a  receipt  in  my  name  for 
the  divideiids  made  on  Mr.  Jokm  Caaipbelt%  estate. 

**Iam,  &c 

"  London,  ISth  Dec  1825.       EUzabeik  BrigUr 
These  dividends  were  accordingly  paid  by  Mr.  Brog- 

db^  a  deceased  assigiiae^  lo  Goodl,  who  dgaed  a  re* 
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ceipt  for  them,  and  left  with  the  assignee  the  written        1882. 
authority  from  Mrs.  Bright.     Between  five  and  six      Exparte 
years  afterwards,  namely,  on  the  Slst  June  1831,  a  final      ^^^<^^'^' 
dividend  was  declared,  which  was  applied  for  and  re- 
ceived by  Gooch  of  Mr.  Brogden  under  the  same 
authority,  which  had  never  been  in .  any  manner  re- 
voked by  Mrs.  Bright ;  and  Gooch  signed  a  receipt 
for  this  dividend  in  the  same  manner  as  for  the  two 
former  ones. 

In  an  affidavit  filed  in  answer  to  the  facts  stated 
in  the  petition,  Gooch  swore,  that  Mrs.  Bright 
verbally  authorized  him  to  receive  aU  the  dividends 
diat  might  be  declared  on  the  debt  she  had  proved 
under  the  commission,  and  that  such  was  her  intention 
when  she  gave  him  the  written  authority  above  men- 
tioned ;  and  that  after  the  receipt  of  the  last  dividend^ 
Mrs.  Bright  verbally  agreed  to  take  grocery  goods  of 
him  to  the  amount  of  the  dividend,  and  that  he  ac- 
cordingly suppUed  her  with  a  portion  of  such  goods 
in  part  payment  of  the  sum  he  had  so  received. 

The  petitioner  filed  an  affidavit  in  reply,  in  which 
she  denied  having  verbally  authorized  Gooch  to  receive 
all  the  dividends,  or  having  ever  agreed  to  receive,  or 
having  in  fact  ever  received,  from  Gooch  any  goods 
whatever  in  payment  of  the  dividend  in  question.  But 
two  other  witnesses  made  affidavits  contradicting  this 
statement,  and  confirming  the  representation  of  Gooch 
as  to  the  alleged  agreement,  and  as  to  his  having  supplied 
her  with  grocery  goods  in  part  satisfaction  of  the  divi-* 
dend ;  and  one  of  these  witnesses  swore,  that  after  the 
presentationof  thepetition  the  petitioner  told  Gooch,  sh^ 
Would  abandon  the  proceedings  and  pay  her  lawyer's  bill ; 
she  expressed  a  wish  Aat  Gooch  should  pre^ 
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t§n.  nmuiy  ammm  ttir  her^  to  wte  that  aM  wm  o^  And 
k  mpftarei^  dHt  d»t  in  htt  wot  «1k  fail  of  Meamm, 
Fmmmmwmd  Ta^Ur^  hat  tobaton,  to  Gmock  Sr-  dw 
pvpoie,  ■lu—fiikii  witk  the  Miaviiig  letter  ad- 
deneed  to  her  fron  Mr.  Fatmore^  which  wastUted  cm 
Ibt  leih  Febfwy  1882:— 

""  Mr.  Pmmmn^M  conploKBto  to  Mrk  Brigki^  he 
Ihh  aot  seen  Mr.  Gooch  on  the  sabgect  of  the  oosto. 
If  Mrs.  Bright  had  proceeded,  her  costs  voold  have 
heea  paid  bjr  the  aaagnccB  of  CampieB,  As  ahe 
itayed  the  ^proceedingB,  the  moiiey  b  loat.  Mr.  P.  will 
be^liiq^  kf  Mrs.  BrigU  discharging  die  aocoont.*' 

Mr*  S,  Patmore  appeared  in  support  of  die  petitioii, 
aad  -confeeaded  ibat  the  wikten  authority  given  by  the 
peddfMNr  to  bar  aon-io-hiw  did  not  e^ctend  beyond  the 
two  £sit  dtvidcnda  declared  under  the  bankruptV; 
estate^  and  that  Mr.  Brogdem  was  not  warranted  in 
paring  the  last  dividend  to  Gooch^  withouta  fresh  order 
from  the.  petitiooer. 

Mr.  JDeaoMi,  for  the  assignees,  submitted  that  the 
lerms  of  the  aathority  were  general,  and  applied  to  all 
dividends  diat  night  be  declared  under  thecomnussion. 
That  the  authoril^,  being  filed  by  Mr.  Brogdm's  deik, 
with  the  other  documents  relating  to  the  payment  of 
die  dividends  under  this  estate,  had  the  saa^  effect^ 
ondl  it  was  revoked,  as  a  general  power  of  attorney 
g^pen  by  4  ^creditor  to  receive  dividends,  or  to  do 
any  o4ber  act  in  regard  to  a  bankrupt's  estate.  J£ 
it  was  d»e.asal  intention  of  the  petitioner  to  OMmfcar- 
mm^  die^fitfaority  she  had  given  to  her  «on-jn4aw, 
m4  ipNi^.ale  Jknew  was  deposited  «s  a  vx>iiclier  widi 


Sir  A.  Pell. — If  the  petitioner  kad  intended  to 
the  -authority  to  the  payment  of  the  dividends  whidh 
had  been  already  declaredy  she  should  have  an  ex- 
presaed  it,  or  have  afterwards  given  4fae  assignets 
notice  not  to  pay  any  further  dividends  to  Gooch.  14m 
amount  dffiie  Aird  £vidend  waa  }ff^  lOL,  andI>oawioft 
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the  «Mgiieei»  ilie  tMigfat  %o  have  |^t»i  fMrttial  seliee  «»  ^^^ 
the  iHMgncci  fer  thh  pniyoae^  Bi*d»e  affidavits  filed  hi  ek 
xcpiy  to  her  own  affidavit  plaUiy  ahaw,  that  tnnck  mm 
not  her  inteslion ;  fcr  after  Coodh  had  leoeivad  tha 
dnadeod  in  ^nealion,  afae  agreed  to  take  grocery  gooda 
firom  him  in  satisfaction  of  the  amount,  aud  part  <(€ 
which  goods  he  afterwards  actually  supplied  her  with. 
Thi8»  thereforcj  was  a  clear  recognition  of  his  authority 
to  receive  the  last  dividend.  The  note,  too,  wliich  was 
written  to  Mrs.  Brighi  by  Mr.  Pasmore,  the  attorney^ 
afforded  some  insight  into  the  real  object  of  this  appli- 
cation ;  it  being  evident,  firom  the  expressions  contained 
in  that  document,  that  Mrs.  Brighi  herself  thought  she 
had  no  grounds  for  this  petition;  and  that  it  waa,  in 
fact,  not  her  petition,  but  merely  that  of  Mr.  Pasmare 
for  his  costs. 

Erskine,  C.  J. — I  am  of  opinion,  that  the  assignees 
were  in  this  case  justified  in  pa}ring  the  last  dividend  to 
Gooch,  Ae  petitioner's  son-in-law ;  and  that  the  present 
application  is  only  an  endeavour  to  make  third  parties, 
namely,  the  assignees,  pay  the  OKpenses  which  have 
been  incurred  in  presenting  this  petition;  the  recogni- 
tion, on  the  part  of  the  petitioner,  of  the  payment  to 
Gooch  having  been  made  since  the  petition  was  pre^ 
sented. 


BXIGHT. 
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18d2.  help  expressing  my  regret,  that  these  family  bickerings 
Ex  parte  between  Mrs.  Brighi  and  her  son-in-law  should  be 
made  instrumental  to  the  annoyance  of  third  parties ; 
for  it  is  quite  clear,  that  the  principal  object  in  proceed- 
ing with  this  petition  was  to  saddle  the  assignees  with 
the  costs. 

Sir  J.  Cross. — It  appears,  that  Gooch  having  failed 
in  paying  the  former  dividends  over  to  the  petitioner, 
she  was  improperly  advised  to  apply  to  this  Court  to 
make  the  assignees  pay  over  agsdn  the  last  dividend,  in- 
stead of  countermanding  GoocKs  authority  to  receive 
it.  It  is  hard  upon  her  to  be  obliged  to  pay  the  costs 
of  this  proceeding,  though  the  Court  cannot  do  justice 
to  the  assignees,  but  by  so  decreeing  it. 

Sir  G.  Rose  concurring. 

The  petition  was  dismissed  with  costs. 


£x  parte  Howell  Gwyn. — In  the  matter  of  Benjamin 

WmimintUr,  RiCE. 

May  2  and  5. 

lo!  ^^'!Sl?/  The  petition  stated,  that  WiUiam  Gwyn,  deceased, 
J"  «>°»™^°»  (the  father  of  the  petitioner,)  and  the  bankrupt,  had 
interest,  on  a      divers  pecuniary  dealings  and  transactions    together 

loan  of  money,  ^      ^  .      Tir  /-.  • 

it  not  osorioas,  during  the  lifetime  of  the  said  Tr.  Gwyn;  in  the  course 

if  it  is  referabld 

to  tronble  and  of  which  W.  Gwyn  was  in  the  habit  of  discounting 
.^ineurred by  divers  promissory  notes  and  bills  of  exchange  for  the 
althoughhemay  bankrupt.  That  the  bankrupt  became  indebted  to 
w  a  person  en- '  ^»  Gywn  in  a  considerable  sum  of  money  on  account 
oralUiwiffh ^  of  these  transactions,  and,  for  securing  the  repayment 
money  lent  is     0f  the  balance  which  should  from  time  to  time  be  du^, 

nis  own,  and  ' 

not  tbat  of  other  penons. 

The  bankrupt's  affidavit  in  support  of  the  respondent's  case  b  admissible  in  evidence,  not- 
withstending  be  hta  pravionsly  UMde  one  in  support  of  the  petition.  But  when  the  party  is 
dead,  who  could  best  have  answered  such  affidavit,  the  bankrupt's  allegations,  uncorrobb- 
tited,  will  not  go  for  much. 
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deposited  with  Gwyn  a  promissory  note  .for  KXXML,  lBd£. 
made  by  one  T.  Ckmn,  dated  at  Merthyr  Tydvil  the  ^xmm 
ISth  February  18S0,  and  payable  to  the  bankrupt  or  his  Owrv. 
order  twelve  months  after  date»  with  interest  at  51.  per 
cent. ;  but  which  note  was  not  indorsed  by  the  bank- 
rupt. The  bankrupt  had  also  subsequently  deposited 
by  way  of  equitable  mortgage,  as  a  further  security  for 
this  balance,  a  certain  lease  for  lives  dated  the  ISth 
February  1818,  which  had  been  granted  to  his  mother, 
Mary  Rice,  by  one  Henry  Grant;  whereby  the  said 
H.  Grant  demised  to  the  said  M.  Rice,  a  certain  mes«- 
suage  with  the  appurtenances  in  the  town  of  Neath,  in 
thecounty  of  Glamorgan,  for  the  Uves  of  the  bankrupt 
and  two  other  children  of  the  said  AT.  Rice,  and  the  life  of 
the  survivor  or  longest  liver  of  them.  W.  Gywn  died  on 
the  5th  August  1830,  having  by  his  will  appointed  the 
petitioner  his  executor  when  he  should  attain  the  age 
of  twenty-five  years.  In  the  mean  time,  John  Richard 
Roberts  and  Edward  Richard  Roberts,  as  his  exe- 
cutors, duly  proved  the  will,  and  took  upon  them- 
selves the  execution  thereof.  On  the  9th  of  August 
1831,  Mr.  Charles  Roberts,  the  solicitor  of  the  execu- 
tors, settled  an  account  with  the  bankrupt  of  the  deal- 
ings and  transactions  between  him  and  W.  Gwyn,  de- 
ceased, when  it  was  ascertained  that  there  was  a  balance 
due  to  the  estate  of  W.  Gwyn,  amounting  to  the  sum  of 
870/.  \Qs,\  for  securing  which  balance,  the  bankrupt 
delivered  to  the  said  C.  Roberts  a  bill  of  exchange  dated 
S3d  August  1831,  and  drawn  by  the  bankrupt  on  the 
said  T.  Chinn,  for  the  payment  to  the  bankrupt's  order 
of  the  said  sum  of  370/.  \&s.  four  months  after  date ; 
which  bill  was  accepted  by  the  said  T.  Chinn,  and  was 
indorsed  by  the  bankrupt  to  the  said  C.  Roberts,  by 
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IMSti  Mir«  DmijfH  uppeared  in  lui^rt  of  the  pedtion, 

|i%  |MM^  dml  i^tltU  Ui<»  0M«  of  CmrH^irs  \.  Steim  {a\  as  an  antho- 
rttyi  In  »how  Uiat  the  charge  of  a  commission  of  half 
IMNT  rfnt%»  A>r  tfouble  and  expense  in  discounting  biDs, 
\M  Mol  amcmnl  to  usiunr*  [Sir  G.  iSosr«  In  Garsteirr 
v%  JJNJ^itKe  |^fcrt^ta  taking  tfie  commifiinn  were  baiJogB. 
IImI  MalMt  iKedUKMtiice.]  It  is  admitted*  these  is  no 
VMi^  >irlUoK  decidea  dM  tiMi  half  per  oesL  ma j  be 
liy^  a  pMMii  iMl  a  aiKKalik  mm.  Widi 
MMM^  Mw^tw^  Lmvu  JumpMi  Slid  m  the  esse  of 
Omt^^^  \v  MfiMifyy4^  what  mt  tnitMSf  m  tnmmcn^g 

ai>^YWfffifi4^^_  -tit  ^  shcese'  aavtMr  amMhi^  m  mirikiHrsBSEBr 

m  aw^  %Mme  Mmt' *MHttk    Ja^  a  SMMyic  aHk»  sfeBmmm^ 
ahe  iN|fpit  ah  ^amQBt'  me'  avMhi^  aa  ammmcsimii^  ^af  a 

i^^iMKtiwm  )dfe^a4ncft:  Jir 


GWYH. 
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of  the  respondents  is  admissible  in  evidence,  after  1882. 
he  has  made  one  in  support  of  the  petition.  The  ETpaite 
affidavit  in  support  of  the  case  set  up  by  the  re- 
spondents cannot  be  considered  in  the  nature  of  a 
cross-examination.  For  that  in  support  of  the  peti- 
tion, though  sworn  on  the  18th  April,  was  not  filed  until 
the  25th ;  while  bis  affidavit  for  the  respondents  was  ffied 
as  early  as  the  87th  April,  having  been  sworn,  no  doubt, 
as  is  the  common  practice,  some  days  previously.  The 
bankrupt  here  is  an  interested  witness.  His  evidence 
cannot  be  received  to  increase,  though  it  may  to  diminish, . 
the  fund ;  Butler  v,  Cooke  (a),  Ex  parte  Burt  (6);  and, 
in  this  case,  his  evidence  on  behalf  of  the  respondents 
must  necessarily  tend  to  increase  the  funds  of  his 
estate.  It  would  be  unjust,  also,  to  permit  him  to  bring 
a  charge  of  usury  after  so  great  a  lapse  of  time,  when 
the  lender  of  the  money  is  dead,  and  can  now  give  no 
explanation  of  the  transactions  between  him  and  the 
bankrupt. 

Mr.  Swanston  and  Mr.  Ching,  for  the  respondents, 
contended,  that  the  bankrupt's  affidavit  was  perfectly 
admissible,  as  it  was  in  the  nature  of  a  cross-examina- 
tion, and  there  was  no  new  fact  introduced.  The 
petitioner  has  called  the  bankrupt  to  prove  his  debt,  and 
we  now  call  him  to  show  how  the  debt  arose.  He  has 
given  evidence  on  one  side,  and  we  have  a  right  to  the 
whole  truth  on  the  other  side.  In  the  case  of  Benfield 
V.  Solomons  {c)  Lord  Eldon  distinctly  points  out  the 
mode,  in  which  a  bankrupt  may  protect  his  estate  from 
usury.  He  puts  the  case  of  a  mortgage  made  by  the 
bankrupt  for  an  usurious  consideration,  and  says,  that 

(a)  Cowp.  70.  (6)  1  Hadd.  46.  (e)  »  Vcs.  84. 

VOL.  II,  C 
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183d.       when  "  the  creditor  comes  to  prove  in  the  ordinary 
jjjjpj^      proceeding^  every  other  creditor,  or  even  the  bankrupt, 

v^^"*  might  present  a  petition,  which  he  has  a  mode  of  verify- 
ing that  is  not  open  to  him  upon  a  bill;  the  Court, 
upon  bis  affidavits  stating  the  usury,  putting  the  credi- 
tor to  answer,  and  upon  a  principle  quite  difierent  from 
that  which  he  obtains  in  a  suit.  For  the  plaintiff  in 
a  bill  could  not  offer  to  redeem,  without  paying  what 
was  dye ;  but  by  the  jurisdiction  in  bankruptcy  upon 
a  petition,  supported  by  the  oath  of  the  party  inter- 
ested, unanswered,  the  security  is  cut  down  altogether, 
not  leaving  the  party  a  creditor  even  for  what  was 
lu^tually  advanced." 

With  respect  to  the  facts  of  the  case,  the  affidavit  of 
the  bankrupt  is  quite  uncontradicted;  and  the  only 
question  is,  whether  upon  the  account  he  has  given  of 
the  transactions  that  took  place  between  himself  and  the 
Igte  Mr*  Gwyn,  there  is  not  enough  stated  to  make  out 
the  charge  of  usury.  The  Court  will  not  presume  in 
favour  of  the  claims  of  deceased  persons,  merely  be- 
cause they  are  dead,  but  will  require  the  legality  of  the 
consideration  for  a  debt  to  be  substantiated  in  the  same 
manner  as  if  the  party  was  Uving.  It  is  not  denied 
that  bankers,  who  in  general  have  large  estabUshments 
and  employ  numerous  clerks  in  their  business,  may 
charge  a  reasonable  commission  for  their  trouble  and 
expense  in  discounting  bills  for  their  customers.  But 
10  this  case  the  party  was  not  a  banker,  but  an  attor- 
ney ;  and  according  to  the  bankrupt's  statement,  which 
has  never  been  contradicted,  the  money  lent  was  not 
his  own  money,  but  that  of  other  persons.  The  mere 
loan  of  money,  without  reference  to  any  expense  or 
trouble  occasioned  to  the  lender,  will  not  justify  the 
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1832.        ^u^y  ^f  ^b^  Courts  while  the  law  on  this  subject  remains 

in  force,  to  give  effect  to  it.     As  to  the  charge  of  usury 

GwYN.  being  founded  merely  on  the  affidavit  of  the  bankrupt, — 
It  must  be  remembered  that  his  aflSdavit  stands  wholly 
uncontradicted,  which  it  might  have  been,  if  the  state- 
ment of  the  bankrupt  was  unfounded  in  fact.  And 
when  so  much  is  asked  by  a  creditor,  as  is  contained 
in  the  prayer  of  this  petition,  the  Court  is  not  in  the 
habit  of  making  an  order ,  without  the  strictest  inquiry. 

Erskine,  C.  J. — The  objection  made  to  the  prayer 
of  this  petition  is,  that  the  debt  claimed  by  the  peti- 
tioner, as  the  representative  of  the  deceased  creditor, 
was  tainted  with  usury;  but  I  confess,  that  that  fact  has 
not  been  made  out  to  my  satisfaction.  With  respect 
to  the  aflSdavit  of  the  bankrupt  in  support  of  this 
charge,  I  think  it  was  clearly  admissible  in  evidence ; 
for  if  bis  aflSdavit  is  admitted  on  one  side,  he  has  a 
right  to  explain  all  the  circumstances  of  the  transaction, 
though  they  may  make  in  favour  of  the  case  set  up  by 
the  other  party.  If  his  affidavit  however  had  been 
made  in  Mr.  Crwyn's  lifetime,  then  the  charge  of  usury 
might  have  been  satisfactorily  answered ;  because  Mr. 
Gwyn  himself  might  have  made  an  affidavit  that  would 
have  removed  all  imputation  of  the  kind.  But  even 
without  such  an  aflSdavit,  and  supposing  the  statement 
of  the  bankrupt  to  be  correct,  I  cannot  take  upon 
myself  to  say,  that  the  charge  of  \0s.  per  cent,  made 
by  Mr.  Gwyn  was  made  by  him  as  a  shifl  for  usury. 

Sir  A.  Pell. — If  this  objection  on  the  ground  of 
usury  is  suffered  to  prevail,  then  the  whole  of  the  debt, 
which  the  petitioner  cls^ms  to  be  due  to  the  late  Mr, 
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Gwyn^  must  be  cancelled.    Now^  on  the  authority  of       288^. 
the  case  of  Carstairs  v.  Stein,  I  think  we  are  justified        ' 

ExpaflB 

in  overruling  the  objection.    The  Judges  in  that  case,       Gwtk. 

though  they  might  lean  the  other  way^  would  not  dis- 

turb  the  verdict  of  the  jury,  who  found  the  charge  of 

10«.  per  cent,  for  commission  not  to  be  usury.     We 

are  here  in  the  situation  of  a  jury,  and  are  bound  to 

decide  in  the  best  manner  we  can  upon  the  fact,  as 

well  as  the  law.     Would  a  jury  then  be  disposed  to  say, 

that  this  charge  of  10«.  per  cent,  for  commission  and 

brokerage,  as  the  bankrupt  himself  terms  it,  was  usury, 

merely  because  the  funds  advanced  by  Mr.  Gwyn  were 

his  own  monies,  and  not  those  of  other  persons.     I  can 

find  no  case  which  establishes  such  a  doctrine ;   nor, 

even  if  I  did,  am  I  satisfied  on  the  statement  in  the 

bankrupt's  affidavit,  who  swears  merely  to  the  best  of 

his  belief,  that  such  was  the  fact. 

Sir  J.  Cross. — The  debt  in  this  case,  amounting  to 
the  sum  of  370/.  176*.  has  been  admitted  by  the  bank- 
rupt, on  the  settlement  of  an  account  twelve  months 
after  the  death  of  Mr.  Gwyn;  and  the  bankrupt  him- 
self states,  that  the  charge  of  \0s,  per  cent,  was  for 
commUsion  and  brokerage.  Here  was  a  person  living 
in  Wales  remote  from  any  large  commercial  town; — ^he 
may  discount  a  bill  for  10/.,  and  yet  it  is  contended  he 
cannot  charge  the  sum  of  one  shilling  for  his  trouble. 

Sir  G.  Rose. — The  only  point  in  this  case  is,  whe- 
ther the  charge  of  \Qs.  per  cent,  for  commission  is 
referable  to  trouble  and  expense,  or  as  a  shift  for 
usury;  and  I  am  not  inclined,  under  all  the  circum- 
stances of  the  case,  to  adopt  the  latter  construction. 

The  order  was  therefore  made  as  prayedi 
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Anontmovs* 
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the  real  name  of  the  bankrupt  was  Knox;  but  he  con-/  1832. 
tinned  to  work  the  commission  against  the  bankrupt  by  £,  ^^^ 
the  name  of  Wicks.  The  bankrupt  had  not  passed  his 
final  examination  under  the  commission^  but  the  com- 
mission,  as  well  as  the  fiat,  had  been  proceeded  with  to 
the  choice  of  assignees.  The  solicitor  who  issued  the 
flat  made  an  affidavit,  in  which  he  swore  that  when  he 
issued  the  fiat,  he  did  not  know  that  the  bankrupt  had 
ever  gone  by  thie  name  of  Wicks,  or  was  the  same  per- 
son against  whom  the  commission  was  issued.  Under 
these  circumstances,  the  assignees  under  the  commis- 
sion petitioned  to  supersede  the  subsequent  fiat. 

Mr.  Twiss  and  Mr.  Swanston,  for  the  petition,  sub- 
mitted that  the  only  question  in  this  case  was,  whether 
the  Court  would  allow  a  second  fiat  to  be  issued  against 
a  bankrupt,  before  he  had  passed  his  last  examination 
under  a  first  fiat,  or  commission. 

Sir  G.  Rose. — The  assignees  under  the  commission 
have  here  the  legal  title.  They  have  no  need  to  come 
to  this  Court,  except  to  relieve  themselves  from  any 
embarrassment  which  the  fiat  subsequently  issued  may 
occasion. 

Mr.  Wigram,  contr^,  relied  on  the  cases  of  Trough" 
ion  V.  Geiletf  (a),  and  Ex  parte  Lees  (Jb).  In  the  first 
of  these  an  uncertificated  bankrupt,  having  bought  his 
own  stock  in  trade  of  his  assignees,  and  given  security 
for  the  payment  of  the  consideration,  continued  to  trade 
for  four  years  aflerwards,  contracting  fresh  debts. 
subsequent  to  his  bankroptcyi  and  then  died;  and 

(a)  AmU.  630  (6)  16  Ves.  472. 
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1852.  Lord  Cawukm  held,  diat  die  subsequent  creditors  were 
j,p,rt»  ^  ^  preferred  to  the  first  (a).  In  £x  fMirl^  Lees  Lord 
EUom  held,  that  it  was  not  a  matter  of  course  to  super- 
sede a  second  commission,  but  that  it  rested  entirely 
in  the  discretion  of  the  great  seal;  for  though  the 
second  commis^n  may  be  vend  at  law,  yet  in  many 
cases  it  might  be  fit  to  leave  those  who  claimed  under 
it  to  attempt  to  maintain  it  at  law ;  *^  and  if,"  he  says, 
"  the  first  commission  had  been  kept  on  foot  fifteen 
years,  with  the  view  of  protecting  the  bankrupt,  and 
enabling  him^o  defimud  all  those  with  whom  he  might 
deal  in  subsequoit  transactions,  I  should  rather  super- 
sede the  first  commission,  at  the  instance  of  the  assig- 
nees under  the  second,  than  the  second  at  the  instance 
of  the  assignees  under  the  first, '* 

Sir  6.  Rose. — You  cannot  show  that  the  first  com- 
ndssion  is  bad,  without  petitioiung  to  supersede  it. 
The  Court  must  leave  the  bankrupt's  aflSurs  in  some 
mode  of  administration.  It  is  not  enough  to  say,  that 
they  have  no  right  to  impeach  your  fiat ;  you  must  not 
only  show  that  their  commission  is  bad,  but  apply  to 
have  it  superseded. 

Mr.  Wigramy  in  continuation.  This  Court  has  an 
imlimitfd  discretion  to  act  in  thb  matter  as  it  pleases. 
If  the  Court  is  satisfied,  that  the  petitioners  must  have 
known  that  the  bankrupt's  right  name  was  Knox,  they 
ai^  not  entitled  to  continue  working  a  commission 


(«)  Tliit  ctse,  Lofd  EUtm  said,  was  uenx  coosiderad  of  vay  high 
tkirity ;  for  tlttt  anless  die  bankrv|»l  )iad  pwdnaed  tka  stock  witk  tlie 
of  a  duid  person,  it  was  parcliasod  with  Aat  wbich  was  like  prepeitf 
iCika  MHfMas;  ia  wluck  case  tke aate  wMid  l«f«  baem 
fir  ftnru  HUKm,  IS  Vos.  US. 
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against  him  by  a  wrong  name.    Now^  on  the  29th        1832. 

January  1830  the  petitioning  creditor  under  the  commis-       ^Tmuid 

skm  was  expressly  told,  that  Knox  was  the  bankrupt's    Sa»*«>v»k»« 

proper  name;  in  spite  of  which,  however,  he  proceeded 

to  the  choice  of  assignees.    In  the  case  of  Ex  parte 

Schqfield  (a),  where  two  commissions  issued  against  a 

man,  the  first  by  a  wrong  name, — though  one  he  was  in 

the  habit  of  using, — and  the  second  by  his  right  name ; 

Lord  Eldon  ordered  the  first  to  be  superseded,  and  the 

second  to  stand.     If  the  assignees  under  the  commission 

had  in  this  case  stated  on  oath,  that  they  did  not  know 

the  man*s  real  name  was  Knox,  then  the  Court  perhaps 

might  have  supported  the  commission.     But  one  of 

the  assignees  knew  this  fact  in  January  1830;  so  that 

they  were  fully  aware  that  the  proceedings  under  the 

commission  were  going  on  against  the  bankrupt  under 

a  name,  by  which  the  whole  world  might  be  deceived. 

Ers&ine,  C.  J. — I  am  not  satisfied  in  this  case,  that 
the  fiat  should  be  preferred  to  the  commission  first  issued, 
the  commission  being  taken  out  against  the  bankrupt  by 
the  name  under  which  he  had  previously  traded.  It  is 
said,  that  when  the  assignees  were  told  that  his  name 
was  formerly  Knox,  they  ought  to  have  discontinued 
their  proceedings  under  the  pending  commission,  and 
to  have  taken  out  another  commission  against  him  by 
that  name,  for  the  prevention  of  fraud.  But  their  debts 
were  contracted  with  him  under  the  name  of  Wicks; 
and  it  appears  to  me  that  tnore  fraud  would  probably 
have  been  occasioned,  if  they  had  taken  out  a  commis- 
sion against  him  by  his  former  name,  and  not  by  the 
name  under  which  he  had  last  traded* 

(•)  2  RoM^  246i 
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USf.  Sir  A«  PcLL^ — I  am  of  the  same  opinion.     If  an 

^Z^  action  had  been  brooght  by  tbe  petitioning  creditor 
Simoin.  against  the  bankrupt  by  the  name  of  HTcftf,  he  coold 
not  hare  pleaded  in  abatement.  As  diere  is  no  impu- 
tation^  therefore,  of  any  trick  or  oonmrance  practised 
by  die  assignees  or  petitioning  creditor  in  issuing  the 
first  coomiisflion,  I  diink  there  is  no  ground  for  super- 
aeding  it  For  where  there  is  a  ralid  existing  commis- 
sion in  a  due  course  of  prosecution,  and  diere  is  another 
ooonmsaon  subsequendy  issued,  we  ought  not  to  lend 
our  assistance  to  prefer  the  hst. 

Sir  J.  Cross. — It  does  not  appear  to  me,  diat  die 
bankrupt  had  any  Intimate  name  whaterer.  By  the 
name  of  P.  Wieks  alone  was  die  bankrupt  known  by 
any  one  of  the  creditors,  who  ha^e  proved  debts  under 
the  first  commission.  Then  how  could  any  of  diese 
creditors  have  supported  a  commission  against  him  by 
his  former  name? 

Sir  6.  Rose  concurring. 

The  order  was  made  to  supersede  die 
fiat;  the  costs  of  both  parties  to  come 
out  of  the  estate. 
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Ex  parte  Charles  Wucherer,  Joseph  Miller,  and 
Joseph  Cerqueira  Lima, — In  the  matter  of  Joseph        18S2. 

VaNZELLER.  WtUminiter, 

May  7. 

XHE  bankrupt  in  this  case  had  for  many  years  carried  a.,  trading  in 

LondoQ  on  his 

on  business  as  a  merchant  in  London  on  his  separate  separate  ac- 
count, and  at 
account,  and  also  at  Bahia  in  the  Brazils  in  partner-  Brazil  in  pait- 

ship  with  Anthony  Armando  and  Paulin  Manbos^n,  ana  c.  under  ' 
under  the  firm  of  Joseph  Vanzeller  &  Co. ;   and  it  ^„^  ^^^^ 
appeared,  that  the  bankrupt  kept  a  separate  account  y^^^enfour 
of  aD  his  dealings  relating  to  this  firm  at  the  Brazils,  ^^^p^j^" 
On  the  2d  September  1830    the  bankrupt  stopped  SJ^j^*^,^ 
payment,  at  which  time  there  was  a  cash  balance  of  »t  wai  agreed, 

*■    ''  ihould  receive 

660/.  due  by  him  to  the  firm  of  Joseph  Vanzeller  &  Co.  the  several  con- 

lignments  and 

at  the  Brazils ;  but  he  was  then  imder  acceptances  on  remittances 

^  ,  -  expected  from 

account  of  that  firm  to  the  amount  of  11,000/.,  none  of  the  Brazil 
which  however  were  then  due,  nor  was  any  one  of  them  tees  for  the 
everpaidby  the  bankrupt.  After  the  bankrupt  suspended  wh'om  the  same 
his  pa3rments,  a  meeting  of  his  creditors  was  convened ;  ^^eiL  foundto 
when  it  was  agreed,  that  in  order  to  avoid  a  bank-  sJ^fho^® 
ruptcy,  he  should  be  at  liberty  to  liquidate  the  assets  jgnorantof  ii/s 

r    jy  J  1  insolvency, 

of  his  house  in  England,  under  the  direction  of  four  of  ma^e  various 

^  consignments 

his  creditors,  as  inspectors  of  his  estate;  and  that  the  to  A.,  directing 

him  to  sell 

several  remittances  which  were  then  expected  from  the  them  at  certain 

places  abroad, 

Brazillian  house  should  be  allowed  to  come  to  hand,  and  the  proceeds 
without  prejudice  to  the  rights  of  that  firm,  and  when  the  account  of 

•       iii-ii         1        1*^1  fi  A^      •  the  Braiillian 

received,  should  be  placed  m  the  names  of  the  mspec-  jjo^gg,   xhese 
tora  on  a  deposit  account,  distinct  and  separate  from  f^^f,I^iy 
the  bankrupt's  general  funds;  and  that  the  inspectors  J^J^J-ol^ofthe 

inspectors,  and 
the  proceeds  received  by  them.  At  the  time  of  A,*i  insolvency,  he  was  under  acceptances 
to  the  BraaiUian  bouse  to  a  larger  amount  than  the  value  of  the  consignments,  but  such 
acceptances  were  on  a  eeneral  account,  and  not  on  the  account  of  any  particular  consign- 
ment  from  the  foreign  house.  A,  afterwards  becomes  bankrupt,  and  a  cession  of  the  effects 
of  the  Brazillian  house  is  also  made  to  assignees,  according  to  the  lanrs  of  Brazil.  Held, 
ihm  tiM  tssifiiees  of  the  Brazillian  hoose,  and  not  the  auignees  of  A»  in  England,  were 
CBtitM  to  tlM  proetedi  of  theie  goodi. 


28.  CASES  IN  BANKRUPTCY, 

1832.  should  hold  the  same  as  trustees  for  the  persons  to 
£jj^rte  '^y^ooi  the  same  might  be  ultimately  found  to  belong, 
^"SS!!  whether  to  the  Brazillian  firm,  or  to  the  bankrupt's 
separate  house  of  trade  in  England.  On  the  very  day 
on  which  the  bankrupt  stopped  payment,  viz.  the  Sd. 
September  1830,  the  Brazillian  house  shipped  from 
Bahia  3000  hides,  which  they  consigned  to  the  bank- 
rupt, and  directed  to  be  sold  at  Havre,  and  the  net 
proceeds  to  be  remitted  to  the  bankrupt  in  London  on 
account  of  the  Brazillian  house.  On  the  14th  and  30th 
September  the  Brazillian  house  consigned  1000  more 
hides,  102  cases  of  sugar,  and  57  bags  of  cotton,  to  the 
bankrupt,  with  directions  that  the  same  should  be  sold 
at  Genoa,  and  the  net  proceeds  thereof  remitted  to  the 
bankrupt  in  London  on  account  of  the  Brazillian  house; 
and  on  the  28th  September  1830,  the  Brazillian  house, 
still  in  ignorance  of  the  bankrupt's  insolvency,  consigned 
95  cases  of  sugar  to  him,  with  directions  for  the  same 
to  be  sold  at  Trieste,  and  the  proceeds  to  be  remitted 
to  the  bankrupt  in  the  same  manner  as  those  of  the 
two  previous  consignments.  On  the  10th  August 
1830  the  Brazillian  house  had  also  remitted  to  the 
bankrupt  a  bill  for  91/.  18&  Sd.,  and  on  the  28th 
September  1830  another  bill  for  221.  U.  lOtf.,  directing 
him  to  place  both  bills  to  their  credit.  The  net 
proceeds  of  the  several  consignments  of  goods  above 
mentioned,  as  well  as  these  two  bills  of  exchange,  came 
to  the  hands  of  the  inspectors  before  the  1st  December 
1830;  and  after  deducting  incidental  charges  and  ex- 
penses, there  remained  in  their  hands  a  clear  balance 
of  S99I/.  I4fs.  lOd.,  which  sum  was  never  in  the  posses- 
sion of  the  bankrupt. 

On  the  18th  July  1831  the  bankrupt,  being  unable 
to  fbUO  the  conditions  he  had  entered  into  with  his 
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creditors  for  the  liquidation  of  their  debts,  filed  a  de-        1882. 
claration  of  insolvency  in  the  Bankrupt  0£Sce;  and  on       ETwirta 
the  29th  July  following  a  commission  of  bankrupt  was     ^^^w^ 
issued  against  him,  wider  which  he  was  duly  adjudged 
bankrupt,  and  assignees  were  chosen  of  his  estate  and 
effects.    On  the  1st  December  1830  a  cession  of  the 
estate  and  effects  of  the  BraziUian  house,  according  to 
the  law  of  Brazil,  ^^aa  made  by  the  bankrupt's  •two 
partners  in  the  foreign  firm ;  and  by  the  same  law,  the 
petitioners  were  duly  appointed  assignees  of  the  estate 
and  effects  of  the  Brazillian  house. 

On  the  choice  of  assignees  of  the  bankrupt  in 
England,  it  was  arranged  between  them  and  the  agent 
of  the  petitioners,  that,  without  prejudice  to  the  rights 
of  either  party,  the  before-mentioned  sum  of  2991/.  1^. 
lOd.  should  be  received  by  the  assignees  under  the 
English  commission,  who  should  hold  the  same  as 
trustees  for  the  persons  to  whom  that  sum  might 
belong,  on  a  distinct  and  separate  account ;  and  the 
assignees  having  accordingly  accepted  that  sum,  it  was 
contended,  that  they  held  the  money  upon  the  same 
trusts  as  the  inspectors  had  previously  held  the  same. 

The  several  acceptances  of  the  bankrupt,  to  the 
amount  of  11,000/.,  on  account  of  the  Brazillian  house, 
which  were  outstanding  on  the  2d  September  1830, 
had  been  proved  or  claimed  under  the  bankrupt's  com- 
mission, and  had  also  been  charged  against  the  estate 
of  the  Brazillian  firm,  as  the  drawers  thereof,  under 
the  cession,  according  to  the  laws  of  Brazil.  The 
petitioners,  on  behalf  of  the  creditors  of  the  Brazillian 
house,  applied  to  the  assignees  under  the  English 
commission  for  the  said  sum  of  2991/.  14^.  lOd*. ;  on  the 
ground  that  this  sum  was  part  of  the  joint  estate  of  the 
Brazillian  housCi  and  should  be  administered  for  the 
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ISSi.       benefit  of  the  creditors  of  that  firm;  but  the  aasignees 
£j^^      dafaned  this  sum  for  the  benefit  of  the  creditors  who 
S^^htfr*    ^*^  proved  under  the  commission  in  England. 

Under  these  circumstances,  the  petitioners  prayed 
that  the  assignees  under  the  separate  commission  issued 
against  the  bankrupt  in  England  might  be  ordered  to 
pay  to  the  petitionersi  for  the  benefit  of  the  creditors 
of  the  Brazilian  firm,  and  as  part  of  the  assets  of  Aat 
firm,  the  said  sum  of  2991/.  14»*  lOd.,  as  well  as  the 
costs  of  the  petition. 

Mr.  Swanston  and  Mr.  G.  Richards,  in  support  of 
the  petition,  contended,  that  the  goods  consigned  to 
the  bankrupt  by  the  Brazillian  house  had  been,  in 
effect,  stopped  in  transitu;  as  the  goods  had  never,  in 
fiict,  come  to  the  bankrupt's  possession.  In  the  case  of 
Patten  v.  Thon^son(a)  it  was  decided,  that  the  impaid 
vendor  might  stop  goods  in  transitu,  before  they  came 
to  the  hands  of  the  vendee's  factor;  although  the  &ctor 
had  in  his  hands  the  bill  of  lading  indcxrsed  to  order, 
and  was  under  acceptances  to  the  vendee  on  a  general 
account.  Now  the  acceptances  in  this  case  being  made 
,by  the  bankrupt,  not  on  account  of  any  particular  con- 
signment of  goods,  but  on  a  general  account,  will  not 
prevent  the  right  of  stoppage  by  the  house  in  the 
Braaals.  Lord  EUenboraugh,  in  his  judgment  in  the 
case  cited,  draws  expressly  that  distinction.  He 
says,  *'  if  there  had  been  any  specific  pledge  of  this 
cargo  in  the  course  of  the  transaction — if  bills  had  been 
accepted  by  the  Liverpool  house  on  the  credit  of  this 
particular  consignment — or  if  it  had  been  so  stipulated, 
this  would  have  been  a  different  case."  [Erskine,  C.  J. 
The  same  distinction  was  taken  by  Lord  EUenborough 

(«)5M.«iS.3ia 
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in  Vertue  v.  JeweU(a),  where  he  decided  that  the  prp-       ^^^^- 
perty  in  a  cargo,  consigned  on  account  of  a  particular      £z  paite 
balance  owing  by  the  consignor  to  the  consignee,  vested     and  otben. 
absolutely  in  the  consignee  from  the  moment  of  the 
shipment,  and  that  the  consignor  had  no  right  to  stop 
it  M  /ronn/tf .]    The  cases  of  Kinloch  v.  Craig  (fi),  and 
Clay  v.  Harrison  (c),  show,  that  unless  the  goods  con- 
signed come  into  the  actual  possession  of  the  consignee, 
the  consignor  may  stop  them  in  transitu^  although  the 
consignee  may  be  under  acceptances  in  favour  of  th^ 
consignor.    And  in  this  case  the  goods  never  came  to 
the  hands  of  the  bankrupt,  but  were  taken  possession 
€if  by  the  inspectors,  who  must  be  considered  as  trustees 

■ 

Ibr  the  parties  entitled  to  them. 


Mr.  Koe  and  Mr.  Sharp,  for  the  assignees  under 
die  commission,  did  not  dbpute  the  law  upon  the  sub- 
ject»  but  differed  as  to  the  inference  to  be  drawn  from 
the  facts  of  the  case.  The  bankrupt  accepted  the  bills, 
as  a  separate  trader,  in  &vourof  the  house  at  the 
Brazils;  and  the  latter  consigned  goods  to  him,  which 
we  contend  came  to  his  possession,  and  therefore  deter- 
mined the  tramitus.  It  makes  no  difference,  that  the 
bankrupt  was  a  partner  in  the  house  at  the  Brazils;  he 
must  be  considered,  to  all  intents  and  purposes,  as  a 
separate  trader.  The  sum  of  11,000/.,  the  amount  of 
his  acceptances  in  favour  of  the  foreign  house,  included 
the  value  of  the  goods  consigned.  When  the  house 
abroad  bought  goods  to  be  consigned  to  London,  they 
did  not  pay  for  the  goods,  but  gave  bills  drawn  by 
them  on  the  bankrupt  in  London.  That  is  the  general 
mode  of  dealing  by  merchants  in  the  Brazils,  whether 

(•)  4  Camp.  31.  (6)  3  T.  R.  119.  (c)  10  B.  &  C,  09. 


3^  CASES  IN  BAKKRUPTCT, 

18S2.  Ae  person  on  whom  they  draw  in  this  country  is,  or  is 
£jjpjjrt,  not,  a  partner  in  the  foreign  house.  [Sir  6.  Base. 
ILd^^tk^  The  fiM!t  here  is,  that  the  goods  were  not  sold  by  the 
house  abroad  to  the  bankrupt,  but  were  merely  con- 
signed to  him  to  be  sold  as  their  agent.  The  point  of 
stoppage  til  tratuiiu  CMiIy  applies  to  the  case  of  vendor 
and  vendee.  Here,  if  there  is  any  claim,  it  is  in  the 
nature  of  an  equitable  lien  on  the  funds.  Ersiime,  C.  J. 
It  would  have  been  different,  also,  if  the  goods  had 

been  sold  by  the  bankrupt,  and  the  proceeds  mixed 
up  with  his  general  effects;  but  here  they  have  been 
kept  entirely  separate.]  The  transaction  was  in  the 
nature  ojTa  sale  to  die  bankrupt;  for  the  foreign  house 
having  drawn  generally  on  the  bankrupt,  he  must  be 
treated  as  the  vendee.  The  acceptances  have  he&a. 
proved  against  the  bankrupt's  estate;  and  the  bankrupt, 
if  not  to  be  considered  as  die  vendee  of  these  goods, 
ought  at  any  rate  to  be  considered  in  the  nature  of  a 
fiictor  under  general  acceptances  for  his  principal,  and 
having  a  Ben  on  the  proceeds  of  these  goods  for  his 
general  balance. 

Erskinb,  C.J. — ^There  are  two  different  modes  of 
looking  at  the  character  of  VamzeUer  in  this  case, 
namely,  either  as  vendee,  or  as  agent.  If  he  had  been 
the  vendee  of  the  goods,  the  case  might  have  warranted 
our  oomiog  to  the  conduaon  contended  for  by  the 
assignees.  But  even  then  he  must  have  made  out, 
that  he  was  under  acceptances  fc«  these  specific 
goods,  which  were  consigned  to  him  by  the  house 
abroad.  Now  what  are  the  facts  of  the  case?  The 
accepCances  given  by  the  bankrupt  were  not  for  diese 
specific  goods,  but  on  a  general  drawing  account 
between  the  tosmfpk  house  and  himself.    The  goods 
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were  not  sold  by  the  bankrupt,  but  by  the  mspectorsi        ISSft. 
as  trusteet  for  all  parties  concerned ;  the  proceeds  have       E^mto 
been  kept  separate  from  the  bankrupt's  general  effects,    ^^^""^ 
and  must  be  therefore  dealt  with  as  the  goods  them- 
selves would  have  been,  if  they  had  remained  in  specie. 
And  as  the  goods  were  consigned  to  the  bankrupt  on 
account  of  the  Brazillian  house,  so  I  think  the  proceeds 
must  be  held  to  belong  to  the  creditors  of  that  house, 
and  not  to  the  separate  creditors  of  the  bankrupt  in 
England* 

Sir  A.  Pell. — It  appears,  that  the  bankrupt  stopped  ' 
payment  on  the  2d  September  1830,  upon  which  it  was 
agreed  by  his  creditors,  that  the  goods  expected  from 
Brasil  should  be  placed  in  the  hands  of  the  inspectors, 
and  the  proceeds  retained  by  them  as  trustees  for  the 
persons  who  might  be  ultimately  entitled  to  them. .  I 
consider,  that  the  house  abroad  have  the  same  right  to 
these  goods,  as  if  they  had  never  left  the  Brazils;  for  it 
is  clear,  that  the  acceptances  entered  into  by  the  bank- 
rupt were  never  given  specifically  for  any  parcel  of 
these  goods. 

Sir  J.  Cross  and  Sir  G.  Rose  concurred. 

Order  made  as  prayed ;  the  costs  of  all 
parties  to  be  paid  out  of  the  fund  in 
the  hands  of  the  assignees. 


YOL.  II. 
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1832.       "Ex  parte  Adam  Aberdeen,  Alexander  Graham, 
"""^  and  Joseph  Toogood, — In-  the  matter  of  Howard 

WatmintUr,  ^^^  GiBBS. 

The  assigoeei      1  HIS  was  a  petition  of  three  creditors  of  the  bank- 
are  bound  to 
fornUh  a  ere-     Knpts,  praying  that  they  might,  at  their  own  expense, 

ditor,  who  has     ,  <•    n    t  n   t  i 

proved,  with  a    M'yt  a  copy  of  all  the  accounts  of  the  receipts  and  pay- 
mocoants,  ff  he    sw^ts  by  the  assignees,  and  that  the  assignees  might 

expense  oTinak-  f^7  *^  ^^^  °^  *^  application.     The  commission 
ingsuch  copy,    jgg^^^  ^^  ^he  22d  August  18^1.     On  the  31st  Aognst 

1831  the  petitioners  applied  to  the  assignees  for  a  copy 
of  the  accounts,  to  be  fiimisfaed  them  within  a  month, 
ant  such  other  reasonable  time  as  the  assignees  miglit 
ftx  for  that  purpose,  undertaking  to  pay  them  for  such 
oopy^  To  this  application  the  assignees  answered,  that 
tli^ir  accounts  bad  been  audited  and  allowed  by  the 
Comtiiisnioners,  and  were  filed  with  the  proceedings 
under  the  commission ;  and  offered  to  produce  for  the 
inspection  of  the  petitioners,  at  any  time  convenient  to 
them,  the  books  contaming  every  receipt  and  every 
payAient  under  the  commission,  and  also  the  bankers' 
books,  and  the  accounts  audited  by  the  Coramtssioners, 
and  filed  with  the  proceedings.  The  assignees  also  ex- 
pressed their' readiness  to  attend  any  appointment  which 
the  petitioners  might  make,  for  the  purpose  of  affording 
ittiy  explanation  that  the  creditors  required;  but  the 
assignees  declined  furnishing  any  copy  of  the  accounts. 
It  appeared,  that  dividends  to  the  amount  of  16^.  6d.  in 
the  pound  had  been  paid  under  the  commission,  and 
that  the  unpaid  portion  of  the  debt  of  one  of  the  peti- 
tioners was  only  21.  Gs.  Sd.,  of  another  19/.  19^.,  and 
of  the  other  190/.  15^.  The  petitioners  made  a  second 
application  to  the  assignees,  offering  to  deposit  in  their 
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bands  aiij  suid  of  money  they  might  require  for  ibe  IMf. 
expense  of  a  copy  of  the  accountSi  end  to  proeitre  a  ^TT^ 
proper  person  to  make  the  copy,  and  to  attend  for  that 
purpose  at  such  times  and  places  as  die  assignees  might 
affomU  But  the  assignees  referred  to  their  former 
answer,  declining  to  permit  a  copy  to  be  taken,  bftt 
offering  an  inspection* 

BIr*  MMiagu  appeared  in  strpport  of  the  petition. 

Mr.  Swansian  contri.  The  assignees  have  no  wish 
to  withhold  from  the  petitioners  any  information  as  to 
the  accounts ;  but  the  mode  in  which  the  petitioners 
seek  to  obtain  it  is  rery  inconvenient,  and  quite  im- 
aaft<^0ed  in  practice.  Out  of  80,000/.,  the  amoont 
of  the  debts  prored  under  the  commission,  not  more 
than  81S/.  was  due  to  these  petitioners.  By  the  101st 
section  of  the  Bankrupt  Act  (a),  which  directs  the 
assignees  to  keep  an  account  of  the  bankrupt's  estate, 
it  is  provided,  that  every  creditor  who  has  proved  may 
inspect  this  account  at  all  seasonable  times ;  but  not  a 
word  is  said  about  furmshing  the  creditor  with  a  copy 
of  the  account.  And  accordingly  when  this  very  point 
occurred  before  the  Vice-Chancellor,  in  Ex  parte 
Chranger  (6),  he  decided  that  a  creditor  was  not  enti- 
tled to  have  copies  of  the  assignees*  accounts  delivered 
to  him ;  and  that  if  be  was  denied  his  right  of  inspec- 
tion, an  application  should  be  made  by  him  to  the 
Commissioners,  who  might  compel  the  assignees  to 
produce  their  accounts  for  his  inspection.  Now  in  this 
case  there  was  no  application  made  by  the  petitioners 
for  an  inspecticm  of  the  accounts,  nor  was  there  any 

(a)  6  Geo.  4.  c.  16.  (6)  Hoot  &  M.  289. 
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Espute 


lefbsal  by  the  assignees  to  pennil  sodi  inspecticMi;  but, 
on  the  contrarjr,  tbere  was  an  express  cffer  made  by 
the  assignees  to  the  petitioners  of  pennission  to  inspect 
the  accounts.  There  has  been  abready  a  diridend 
of  !&.  fid.  in  die  pound  paid  under  this  commission. 
The  amount  of  the  diridend,  therefore,  which  these 
petitioners  have  receired,  does  not  infier  any  great  mis- 
conduct of  the  asagnees  in  die  management  of  the 
bankrupt's  estate.  If  this  Court  should  orerrule  die 
dedsicHi  of  the  Mce-QianceDor,  there  would  be  the 
expense  of  an  appeal  to  decide  between  two  Courts  of 
COHirdinate  11 


Erskine,  C.  J. — ^This  is  a  question  purefy  fior  the  dis- 
cretion of  the  Court ;  and  I  must  own  it  appears  to  me 
not  unreasonable,  that  a  creditor  should  be  furnished 
widi  a  copy  of  the  asagnees*  account,  if  he  is  wiDing  to 
pay  die  expense  of  such  o^y.  The  expense  incurred 
by  die  creditor,  on  an  occasion  of  this  kind,  will  be  quite 
enough  to  prevent  parties  firtnn  making  unnecessary' 
applications  to  the  assignees.  The  order  will  therefore 
be,  that  the  assignees  do  fiimish  die  petitioners  with 
acopy  of  these  accounts,  at  the  expense  of  the  petition- 
ers; the  petitioners  paying  their  own  costs  of  this  peti- 
tion, and  the  assignees  to  be  paid  thdr  costs  out  of  the 


Sir  A.  Pell. — This  pcunt,  in' justice  and  reason,  is 
as  dear  as  the  sun  at  noon-day.  Nor  do  I  think  it  in 
any  way  inconsistent  with  die  terms  of  the  101st  section, 
that  we  should  order  a  creditor,  who  has  proTed  under 
the  commission,  a  copy  of  die  assignees' accounts,  when 
he  oflfers  to  pay  for  it. 
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Sir  J.  Cross. — I  am  glad  that  a  case  of  this  descrip- 
tion has  been  brought  before  the  Courts  because^  in  the 
course  of  my  experience,  I  have  known  great  injustide 
done  by  the  assignees  refusing  to  let  any  creditor  have 
a  copy  of  their  accounts.  Suppose  one  of  the  creditors 
under  a  London  commission  to  reside  in  Yorkshire, 
and  another  in  Cornwall,  and  they  both  apply  to  the 
assignees  for  a  copy  of  the  accounts, — and  the  assignees 
say,  no,  we  shall  not  give  you  a  copy,  but  you  may  if 
you  please  inspect  the  accounts ; — what  use  would  this 
permission  be  of  to  creditors,  who  live  at  such  a  distance 
from  the  place  where  the  commission  is  working?  I  think 
it  quite  reasonable,  therefore,  that  they  should  be  fur- 
nished with  copies,  at  their  expense ;  on  the  same  prin- 
ciple, as  overseers  of  a  parish  are  bound  to  give  copies 
of  their  accounts  to  any  person  assessed  there  to  the 
poor's  rate>  on  his  paying  for  the  expense  of  making 
them  (a). 


18d£. 

Ex  parte 
Abxrdsxn 
and  others. 


Sir  G»  Rose  concurred. 


(a)  See  17  dreo.  2.  c.  38.  s.  1. 


Ex  parte  Bellwood. — In  the  matter  of  Cocker£LL# 

This  was  a  petition  by  the  assignees  to  supersede  a 
tommission,  on  the  ground  of  its  being  fraudulently 
concerted  between  the  petitioning  creditor  and  the 
bankrupt,  and  also  on  the  ground  of  there  being  no 
valid  petitioning  creditor's  debt,  or  act  of  bankruptcy. 
The  bankrupt  had  made  an  affidavit  in  support  of  the 


June  4. 

On  a  petition  by 
uiigneeito 
supersede  acorn* 
mission,  the 
bankrupt's  affi- 
davit is  admis- 
sible, to  show 
that  the  oommis 
sion  was  fraudu- 
lently concerted. 
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}«9S.  jp^tiAoKif  in  whiek  h«  tvore  that  Nowleit,  the  petitiiming 
^Tjj^  creditor,  who  was  also  (he  s<4idtor  that  issued  the  Gom- 
^^M^^^*  wimoB,  suggested  that  Coekerell  had  better  be  made 
a  bankrupt;  and  upon  his  saying,  that  he  was  not  in- 
debted to  any  one  in  a  sufficient  amount,  NowUii  said, 
it  might  be  contrived;  that  he  then  produced  a  pro- 
joissory  note  to  the  requisite  amount  for  the  bankrupt 
to  sign,  and  told  him  he  must  leave  his  house  to  commit 
an  act  of  bankruptcy. 

Mr.  MaiUagu  appeared  in  siq^port  of  the  petition* 

Mr»  Swiimtam  and  Mr.  £cc0»,  for  the  petitkmiiiig 
creditor,  tod^  a  preliminary  objection  to  the  reception 
of  the  bankrupt's  affidavit,  which  they  contended  was 
ioadmisaible  in  evidence.  It  is  a  rule  umversaily 
adopted  by  Ihe  courts  of  law,  that  a  bankrupt  is  not  a 
competent  witness  to  support  or  defeat  his  commissioD; 
and  there  is  no  distinction  between  a  court  of  equity, 
and  a  court  of  common  law,  m  this  cespect-  [ErsHne^ 
C.  J.  Has  it  not  been  the  constant  practice  for  the 
Lord  Chancellor,  when  he  directed  an  issue,  to  order 
the  bankrupt  to  be  examined?  Or,  have  you  any  case, 
in  which  the  Chancellor  ever  rejected  such  an  affidavit 
as  this  ?]  Upon  the  trial  of  an  issue,  though  the  Lord 
dianceOor  may  have  directed  the  bankrupt  to  be  exa- 
mioed,  it  would  stiU  be  competent  to  a  party  to  object 
jfeo  his  evidence  being  received,  if  he  was  an  ^"ffdmisftiblp 
witnesa  in  point  of  law ;  f(a  where  a  court  of  equity 
directs  a  party  to  the  suit  to  be  examined  on  the  trial  as 
a  witapts,  anch  an  cnrder  waives  no  objectioB,  except  tlmt 
which  arises  ftgm  the  ciiaimstance  of  the  witiieas  beiqg 
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f  [p#rtyui  the /cause;  Roger$(my.  WhUtington(ft)?  U  18tf. 
removesi  thereforei  no  objection  on  (jbie  gro  wd  of  intere«|lu  .^^3^ 
The  proceeding  by  affidayit  is  an  ano^ialy  in  the  law  of  »mJ'Wim». 
evidence ;  for  though  the  courts  admit  an  affidavit  of  # 
party  interested  to  be  read  in  an  interlocutory  proceed- 
ing, yet  when  the  main  point  in  issue  is  to  be  finally  der 
cided,  then  neither  a  court  of  law,  nor  a  court  of  equity^ 
receives  any  affidavit  as  evidence  on  which  to  found  its 
decision.  Upon  the  trial  of  an  issue,  therefore,  the  affi^ 
davits  on  which  it  was  granted  become  useless.  But  the 
courts  have  never  proceeded  by  a  double  anomaly ;  they 
have  been  content  with  the  single  anomaly.  There  have 
been  exceptions,  it  is  admitted,  in  lunacy  and  bank- 
ruptcy ;  but  this  tribunal  is  not  obliged  to  follow  the 
errors  of  its  predecessors,  but  should  be  guided  by  the 
strict  rules  of  law. 

Sir  A.  Pell. — Suppose  a  commission  to  be  issued 
against  a  man,  who  petitions  to  supersede  it,  alleging 
that  he  has  not  committed  an  act  of  bankruptcy.  What 
is  to  be  done  in  that  proceeding?  Must  not  the  bank- 
rupt make  an  affidavit  in  support  of  the  allegation  in 
his  petition  ?  And  is  not  his  affidavit  receivable  by  the 
Court,  which  determines  the  question  of  granting  a 
supersedeas  t  And  yet  you  would  say  in  that  case, 
that  the  bankrupt  being  an  interested  party,  his  affida^t 
could  not  be  read. 

Mr.  Shoanstm.  There  I  admit  the  affidavit  would 
be  properly  Receivable  by  the  Court,  for  the  purpose 
of  deciding  whether  it  would  institute  an  inquu*y ;  but 
the  only  effect  of  the  affidavit  in  that  case  is  to  give  the 

(a)  lSwanat.39. 
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ISSt.  bankmpt  t'loaa  damdi  «•  eHm.  A  court  <^  eq«^ 
Eip,^  does  not  give  credit  to  an  affidjtTit,  as  eridcDce,  on  a 
"^  Hll  for  a  discoTery,  but  requires  U  merely  by  way  of 
JiiecaiiticH),  before  it  puts  its  macbinery  into  tnotioD  in 
fiiTOor  of  the  plaintiff.  An  affidavit  indeed  is  not  re- 
ceivable in  any  Court,  except  in  an  initiatory  proceed- 
ing. Whatever  may  have  been  the  course  of  proceeding 
heretofore  on  petitions  in  bankruptcy,  this  Court  being 
a  court  of  lav,  as  well  as  a  court  of  equity,  most  be 
guided  by  the  common  rules  of  evidence  adopted  by 
courts  of  law;  nor  is  there  any  thing  contained  in  the 
act  establishing  this  Court,  which  renders  it  imperative 
on  the  Court  to  dispense  with  any  of  these  rules. 

tAx.  Montagu.  When  all  the  property  of  a  trader 
is,  upon  the  issuing  of  a  commis«on  against  him,  seixed 
by  the  process  of  this  Court,  is  it  to  be  endured,  that 
a  man,  thus  ruined  by  an  ex  parte  proceeding  against 
him,  is  not  to  be  permitted  to  make  an  affidavit  to 
explain  his  conduct,  and  show  that  he  has  committed 
no  act  of  bankruptcy? 

Erssine,  C.  J. — It  seems  to  me,  that  there  is  no 
force  whatever  in  the  objection  made  to  the  reception 
of  the  bankrupt's  affidavit.  Upon  a  motion  for  a  new 
trial  even  in  a  court  of  law,  the  affidavits  of  the  parties 
in  the  cause  are  always  received,  and  it  is  more  or  less 
upon  the  statements  contained  in  them,  that  the  Court 
dffddea  whether  it  will  grant  a  new  trial  or  not  But 
it  has  been  the  constant  practice  in  bankruptcy  to 
.nctive  the  affidavits  of  the  parties  interested,  who 
Id  clearly  be  not'  witnesses  upon  the  trial  of  an 
in  a  court  of  hv.    And  notwithstanding  all  that 
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has  been  urged  on  this  subject,  I  cannot  see  why  a       18S2. 
different  practice  should  now  prevail.  Ex  parte 

BXLLWOOD* 

Sir  A.  Pell.  —  I  shall  always  be  most  happy  to 
concur  in  any  measure  that  may  be  proposed,  to  do 
away  with  the  former  abuses  that  have  prevailed  in 
proceedings  in  bankruptcy.  But  we  are  now  called  upon 
to  do,  what  neither  the  Lord  Chancellor,  nor  Vice-Chan- 
cellor,  have  been  applied  to  to  do  before.  Bankruptcy' 
is  a  branch  of  the  law  of  a  peculiar  description ;  and  I 
should  say,  that  the  evidence  on  a  proceeding  to  super- 
sede a  commission  may  be  of  the  same  description,  as 
where  a  party  petitions  for  a  commission.  Is  not  a 
commission  issued  on  the  affidavit  of  the  petitioning 
creditor?  Then  why  should  not  the  affidavit  of  the 
bankrupt  be  receivable,  when  he  petitions  to  supersede 
the  commission  ?  I  confess,  I  do  not  understand  the 
distinction  that  has  been  taken  between  an  initiatory 
proceeding  and  a  final  one,  as  to  the  admissibility  of 
evidence.  Upon  an  application  against  an  attorney  in 
a  court  of  law,  the  Court  is  always  accustomed  to  deal 
with  it  on  affidavit ;  though,  if  they  think  the  party 
ought  to  be  examined,  they  will  order  him  to  be  exa^ 
mined  upon  interrogatories.  The  cases,  too,  which 
occur  on  summary  applications  to  courts  of  law  under 
the  annuity  act,  are  as  like  this  as  can  well  be.  For 
near  300  years  affidavits  of  this  description  have  been 
constantly  received  in  proceedings  in  bankruptcy,  and 
no  sufficient  reason  has  been  stated  to  my  mind,  why 
we  should  alter  the  practice. 

Sir  J.  Cross. — This  is  avowedly  a  new  experiment, 
which  seems  to  be  tried  upon  this  ground,-^namely, 


I  €MMU  tM  BAjrKmuner, 

UK.  tMudw  C«att  i>  in  lb  coMlitalMi  faoAaooiutaf 
^^T^  law  sod  equitj,  it  is  bomd  to  adhese  to  die  mln  «f 
evidence  adopted  by  coortB  of  law.  But  it  is  not  a  fair 
mode  of  reafoniiig,  to  adduce  thoae  niks  in  soppoit  of 
the  present  argument  What  is  the  praeeedmg  here? 
The  BMignees  of  tbe  banknipt  in  diis  ease  petitioa  to 
Hpenede  die  commisBion,  alleging  that  its  fMVcen  hw 
been  obtuned  by  fraud.  Now,  would  not  an  affidavit 
of  a  party  be  receivable  even  in  a  court  of  law,  upon  a 
motion  to  let  uide  a  judgment  which  is  charged  to 
have  been  obtained  by  fraud?  It  appears  to  me,  diere 
it  no  ground  wbatevn  for  this  objectioa. 

Sir  G.  Rose  concurring, 

l^e  case  was  then  argued  on  the  facts,  as  stated 
in  the  different  affidavits,  which  w^»  very  con- 
flicting ;  but  the  Court  finally  ordered  the  coBt- 
mission  to  be  superseded,  at  the  oosts  of  the 
petitioning  ereditor. 


Ex  parte  Geeen. — In  the  matter  of  Bidjley., 
Wbm  MtiM  M  Mr.  MONTAGU  in  this  case  applied  for 
udcntofK**  *"*  ano^  t^e  prayer  of  a  petidon  for  a  procedemlo, 
tTuBradAT^  which  had  mnitted  to  pray  for  the  costs,  by  manting 
j-HMiitiiMiHiiHi  '^  oteasatj  words  for  that  purpose.  Notiee  of  the 
jjyfy*  **f   applicatioa  had  been  ^ven  to  the  parties  on  tbe  otbw 


gsiif        jfcgwidb^by.wfaoi^ipesBtdfacoBBof  Atwyp- 
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dents,  opposed  the  application.    The  petition  was  in  the        1 S^^* 

paper  of  the  day  for  Iiearipg,  aod  the  petitioner  ought      £>  parte 

to  have  known  his  own  case  when  he  framed  his  petition.         ' 

The  retpondents  have  already  filed  their  affidavits  m  «n- 

■vei  to  Ae  allegaticMis  of  the  petition ;  and  if  the  prayer 

is  aitend  by  praying  costs  against  them,  they  wiU  be 

obliged  to  ile  fireflh  affidavits,  and  be  put  to  unneces- 

«M7  expense.    The  petition  was  ori^nally  set  down 

for  hearing  on  the  Sd  Api41 ;  and  after  all  this  delay, 

when  the  petition  is  about  being  called  on,  and  the  case 

is  ripe  for  hearing,  the  petitioner  wants  to  extend  the 

prayer  of  his  petition.     At  aU  events,  if  this  permissioa 

is  granted,  it  must  be  upon  payment  of  ike  costs  of  the 

day. 

Erskine,  C.  J. — If  the  petitioner  had  not  given 
previous  notiee  of  his  intention  to  make  this  application, 
I  should  have  thought  that  the  respondents  were  en- 
titled to  the  eosts  of  the  day.  But  as  one  of  them  has 
appeared  to  oppose  this  motion,  which  appears  to  us 
not  unreasonable  to  be  grante<l,  the  costs  of  the  opposi- 
tion must  be  paid  by  him.  If  the  amendment,  how- 
ever, occasions  any  consequential  expense  to  the  re- 
spondents, those  costs,  I  think,  they  are  properly  en- 
titled to. 

Sir  J.  Cross  referred  to  the  common  practice  of 
amending  a  record  at  the  assizes,  notwithstanding  the 
eaiwe  was  set  down  in  the  cause  paper. 
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1S3S. 

In  the^'matler  of  Hall. 


wWnilft        XHIS  was  a  petitkm  to  aDow  the  baiiknipt*8  certificate, 
ttteMiW  Wm  whklihad  been  stayed  at  die  instance  of  three  mortga^ 

MftWfl^  Aft  ft^^ 

SiiiMittifm    gCM,  by  an  offderofdie\lce-Chancdk>r,antil  they  could 
SuBiiiiKiiL  P''^^^  die  amount  of  tfadr  debts.    They  had,  howerer. 


iTiL  mT  ^^^^'^  since  duly  satisfied  their  sevefal  debts^  and  con- 
^^^^r^iiLiu  *^^  ^  withdraw  their  oppoation  to  it. 

^««^      Mr.  ^Mwultfa,  in  sappott  of  die  petitiuM,  said,  that 
dtts  was  not  Eke  thecaseof  wkhdnwia^a  |irtiiiun  to 


slaT  the  cenifitate;   in  which  case  the  creditor  was 


ohi^p^d  to  Make  an  afidant  that  he  had  leuated  no 
CMKideytkMi  firan  the  bankrupt  far  wididnwing  the 

v«v    Kaihae&euidertD 


Ekflcncs.  C  J. — SdL  has 


IW  CkfCKT  wm  ^neHdlir^ftniik  J:  onur^wsdna 


t*  ^v^s 
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principle  of  the  rule,  and  desired  the  case  to  be  men-       ISS2. 
tioned  again  on  the  following  day ;  but  jq  j^ 

Hall. 

Mr.  Montagu  then  appearing  on  behalf  of  the  credi-       Jttnt  5. 
tors,  and  consenting  to  the  application. 

The  order  was  made  for  the  allowance  of  the  cer* 
tificate. 


Ex  parte  William  Morley  and  James  Morley. — In 
the  matter  of  Richard  Govett  and  John  Leioq.       weumhuur 

Jvn»  8  and  9. 

The  petitioners  in  this  case  had  proved  under  the  it  is  no  objeo. 
commission  as  separate  creditors  of  the  bankrupt  Z^gA;  of  a  debt  under 
and  they  now  petitioned  for  an  order  to  expunge  the  gion,  tha?^?**' 
proof  of  one  Thomas  Sherlock  made  against  LeigK%  Sw  pro?»f  u 
separate  estate,  and  to  stay  the  dividends  payable  to  commSSoTun^ 
the  creditors  of  the  estate,  under  the  following  circum-  ^?!i!!^*^A^® 

stances.  obtain«i  hii 

certificatej  if 

The  commission,  under  which  this  proof  was  made,  the  bankrupt 

has  not  paid  15f  • 

issued  against  Govett  and  Leigh  on  the  1 1th  September  in  the  pound 
1823.  But  it  appeared,  that  no  less  than  four  previous  commiMion, 
commissions  of  bankrupt  had  been  issued  against 
Leigh;  one  on  the  19th  July  1803,  another  on  the 
17th  August  1811,  another  on  the  15th  September 
1815,  and  another  on  the  28th  October  1820,  under  all 
which  he  had  obtained  his  certificate;  though  no 
dividend  had  been  ever  paid  to  the  creditors  under 
any  of  these  four  previous  commissions.  The  proof 
made  by  Sherlock  under  the  present  commission  was 
for  700/.  \S$.  upon  four  several  bills  of  exchange,  the 
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1882.  ceniideration  for  which,  as  stated  in  the  petilioii. 
Ex  parte  ^^^  ^^^  goods  soM  and  deliyeredy  and  monies  lent  and 
and  another,  advanced,  by  him  to  Leigh,  previous  to  or  about  the 
year  1814.  The  petitioiiersi  being  adrised  diat  the 
debt  was  barred  by  the  statute  of  limitations^  and  that 
the  proof  could  not  in  other  respects  be  sustained, 
api^ied  to  the  Commissioners  to  expunge  it;  but  the 
Commissioners,  after  an  investigation  inta  the  circum- 
stances under  which  the  debt  was  contracted,  declined 
to  expunge  the  proof.  In  March  1830,  a  dividend  of 
4^.  6d.  in  the  pound  was  declared  under  LeigVs  sepa- 
rate estate,  and  there  were  other  funds  distributable 
dinong  his  separate  creditors. 

Leigh  the  bankrupt  stated  in  an  explanatory  affi- 
davit, that  in  the  years  1814  and  1815  he  was  indebted 
to  Sherlock  in  404^«  and  upwards,  on  the  balance  of 
acconnts  for  goods  bought  by  him  of  Sherlock  f  and 
that  in  1815  a  commission  (one  of  those  already  men* 
tioned)  issued  against  him,  under  which  be  obtained 
his  certificate ;  but  Sherlock  did  not  prove  his  debt 
under  that  commission.  That  in  the  year  1819  Leigh 
bad  occasion  to  go  to  Ireland,  when  Sherlock  threat- 
ened immediate  proceedings  against  him,  if  he  did  not 
arrange  the  payment  of  this  debt ;  when  Leigh f  finding 
the  certificate  obtained  under  bis  bankruptcy  in  Eng- 
land would  be  no  protection  against  Irish  creditors,  and 
through  fear  of  being  deprived  of  bis  liberty,  was  in- 
duced to  give  Sherlock  the  bills  in  question,  namely,  an 
aeceptanoe  dated  the  ISth  April  1819,  payable  at  IS 
months,  for  160Z. ;  and  three  others  dated  respectively 
the  S3d  March  1819,  one  payable  at  two  years  for 
100/.,  another  payable  at  three  years  for  160/., 
and  another  payable  four  years  after  date  for  158/«, 
making  together  the  sum  of  638/.  lUs.    That  Sherlock 
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£d  not  profve  any  debt  under  the  subsequent  <^ninH»^       l8St* 
ifsned  against  Leigh  in  1820;  but  when  Le^k      xTmm 
confined  in  the  Fleet  prison  for  debt,  Sherlock     .Jjt^ivL 
caosed  a  detainer  to  be  lodged  against  him  for  160/.^ 
the  anoont  of  the  first  mentioned  bill  of  exchange 
wUch  had  then  become  due;  at  which  titne  Leigh  had 
not  obtained  his  certificate  under  the  eommission  in 
ItSOf  but  bc^  obtained  it  eafly  in  1821$  pretious  to 
wfaiefay  howeTcr^  he  was  discharged  by  an  Ordcfr  of  the 
C^onrt  for  ReHef  of  Insolvent  Debtors. 

Mr.  Twise  and  Mr.  Keene^  for  the  petitioner^  The 
debt  of  Sherlock  was  barred  by  the  statute  of  linnta* 
tions^  or  by  the  certificate  obtained  by  the  bankrupt 
JLeigh,  nndef  one  or  other  of  the  two  separate  com- 
ndssionSy  which  issued  against  him  in  the  years  1815 
and  18S0.  Or  if  the  debt  be  not  so  barred^  Sherlock 
had  no  right  to  prove  these  bills  of  exchange  under 
(his  coiomission,  but  ought  to  have  made  them  available 
under  some  one  of  the  former  commissions.  For  it  would 
be  unjust  towards  the  creditors  under  the  commission 
now  in  prosecution^  that  when  Sherlocl  could  have 
proved  these  bills  under  one  of  the  former  commissions, 
he  should  be  permitted  to  lie  by  ilnd  help  himself  to 
finidSy  which  are  properly  divisible  amongst  those  credi-* 
torSy  whose  debts  t^ere  contracted  with  the  bankrupt  in 
die  interval  beti^een  the  last  comrnission  and  the  issuing 
of  the  present  one.  The  consideration  for  ShertocV^ 
debt  appears  to  have  been  goods  sold  and  money  lent 
by  him  to  the  banknrpt  about  the  year  1814,  witich 
fNul  nine  years  before  the  issuing  of  the  present  commis- 
don.  He  should  therefore  have  proved  bis  debt  under 
the  commission  which  issued  in  1815^  or  the  subsequent 
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ISSft.  one  in  18S0;  for,  under  the  old  law  of  bankruptcy,  as  it 
£jtpi^rt«  existed  previous  to  the  6th  Geo.  4.  c.  16,  a  third  com« 
»iid  MoUier.  ™^^^  vested  all  the  bankrupt's  estate  in  the  assignees, 
notwithstanding  he  had  not  paid  1 5s.  in  the  pound 
under  a  second  commission;  HovUl  v.  Browning  (a). 
By  his  own  laches,  merely,  was  Sherlock  prevented 
from  proving  his  original  debt  under  the  third  commis- 
sion. And  as  to  the  biUs,  we  contend  they  were  ob- 
tained illegally,  having  been  given  by  him  under  duress; 
but,  at  any  rate,  he  might  have  proved  the  amount  of 
them  under  the  fourth  commission.  For,  if  the  third 
commission  was  valid,  the  fourth  would  be  valid  also, 
having  been  issued  before  the  6  Geo.  4.  c.  16. 


Mr.  SwansioM,  for  the  respondents,  cited  the  case  of 
Ex  parte  Buckle  (6),  where  creditors,  who  had  ob- 
tained an  order  to  prove  under  a  second  commission, 
under  which  \5$.  in  the  pound  was  not  paid,  were  held 
to  be  entitled  to  prove  their  debts  under  a  third  com- 


Ersune,  C.  J. — ^This  appears  to  me  a  veiy  dear 
case.  The  bills  were  given  by  the  bankrupt  to  Sher- 
lock  in  1819;  the  commission  under  which  Sherlock 
proved  than  issued  in  1823 ;  the  statute  of  limitations, 
therefore,  does  not  apply.  It  is  quite  dear,  from  the 
case  of  HocU  v.  Brownings  that  the  original  debt  was 
not  barred,  as  the  bankrupt  had  not  paid  I5s.  in  the 
pound  under  any  of  the  fonner  commissions.  Ifacase 
of  duress  had  been  made  out  against  Sherlock^  thai 
indeed  he  could  not  have  proved  for  diese  bilk*  But 
here  there  was  none;  the  creditor,  according  to  the  bank- 

(m)  7£ait,154.  (»)  1G.&J.33. 
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rupt's  own  showings  having  only  threatened  legal  pro-        IBS2* 
ceedings  against  him^  if  he  did  not  make  some  arrange-       £x  parte 
ment  for  the  payment  of  the  debt^  which  the  creditor    f^f^  uoUier. 
had  a  perfect  right  to  do.     But  it  is  said^  that  although 
we.  may  think  the  proof  on  the  bills  ought  not  to  be 
expunged^  yet  we  should  make  an  order  for  the  pay- 
ment of  the  dividends  to  be  postponed.     But  the  cre- 
ditor could  have  sued  the  bankrupt  at  law  on  the  bills, 
and  have  taken  out  execution  against  him;  nor  would 
a  Court  of  Equity  have  prevented  him  from  doing  so. 
I  think,  therefore,  that  we  should  not  be  justified  in 
depriving  a  creditor  of  a  legal  right,  because  the  enforc- 
ing it  may  be  a  hardship  on  the  other  creditors. 


Sir  A.  Pell. — The  original  debt  in  this  case  was 
contracted  since  the  two  first  commissions  against  the 
bankrupt,  and  previous  to  the  third ;  and  the  question 
is,  whether  his  certificate  obtained  under  the  third 
commission  does  not  discharge  the  debt.  I  had  at 
first  a  doubt  in  my  mind  on  this  subject;  but  I  do  not 
think,  that  it  should  prevent  my  concurring  in  the 
judgment  of  the  rest  of  the  Court.  With  respect  to 
the  operation  of  the  statute  of  Umitations, — the  debt, 
which  was  contracted  in  1814,  would  of  course  be  barred 
by  that  statute  in  1823,  if  it  had  not  been  for  the  bills 
given  by  the  bankrupt  in  1819.  But  those  bills  created 
a  new  debt,  which  is  therefore  not  affected  by  the  pro- 
visions of  that  statute. 

Sir  J.  Cross. — This  is  an  application  to  expunge 
the  proof  of  a  debt  for  700/.  admitted  eight  years  ago; 
and  it  appears  to  me,  that  the  petitioners  have  laid  no 

VOL.  II.  £ 
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1SS2.       foundation  whatever  for  our  granting  such  an  applica- 
tion. 


Exptrte 

MOKLXT 

tad  anodict. 


Sir  G.  Rose  also  concurred. 


Petition  dismissed  with  costs. 


WestmUuter, 
June  9. 

A  bankrupt, 
previous  to  his 
iMuikruptcy, 
gave  a  bond  to 
trustees  for  the 
payment  of 
5000/.  and  in- 
terest, as  a  pro- 
vision for  his 
daughter  on  her 
marriage.    The 
trustees  having 
proved  the 
amount  under 
the  commission, 
a  petition  was 
presented  to 
expunge  the 
proof,  the  bank- 
^pt  alleging 
that  when  the 
bond  was  eiven 
it  was  un&r- 
stood  between 
him  and  the 
obligees,  that  it 
wta  only  to  be 
available  in  the 
event  of  the 
success  of  a 
certain  specula- 
tion : — Held, 
that  such  parol 
evidence  was 
not  admissible 
to  control  the 
absolute  effect 
of  the  bond. 


SECOKD  CASE, 

Ex  parte  Morley. — In  the  matter  of  Govett  and 

Leigh. 

This  was  a  second  petition  of  the  same  parties, 
praying  for  an  order  to  expunge  another  proof  made 
in  the  same  bankruptcy,  against  the  separate  estate 
of  Leigh,  which  had  been  admitted  under  the  foUoW'- 
ing  circumstances. 

The  bankrupt,  John  Leigh ,  on  the  31st  December 
18S1,  previous  to  themarriage  of  his  daughter  ilfaryilim 
Sophia  Ijcigh  with  Joseph  William  Furlongs  entered 
into  a  bond  to  John  Smith  Furlongs  Thomas  Claughion, 
and  ThomM  Leigh,  conditioned  for  the  payment  tg 
them  of  the  sum  of  5000/«  and  interest  on  the  15th 
January  then  next,  upon  certain  trusts  for  the  benefit 
of  the  said  Joseph  William  Furlong  and  Mary  Ann 
Sophia  Leigh,  and  the  issue  of  their  intended  maiv 
riage.  The  commission,  under  whicli  the  proof  was 
made,  issued  on  the  11th  September  18S8,  when  John 
Smith  Furlong y  on  behalf  of  himself  and  his  co-trustees, 
proved  the  sum  of  54*35/.  for  principal  and  interest  due 
on  the  bond. 

The  petitioners  alleged,  that  before  the  marriage  of 
Joseph  William  Furlong  with  the  daughter  of  Leigh, 
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he  had  entered  into  partnership  with  heigh  in  some  ex<f  ^^% 
tensiye  speculation  to  the  Cape  of  Good  Hope ;  and  that  Sb^^ria 
it  was  agreed  between  them^  that  the  money  secured  by  ^^^^* 
the  bond  should  be  paid  out  of  the  produce  of  that  spe- 
cuhUaon,  and  that  the  bond  was  only  to  be  ayailable  ui 
the  event  of  the  speculation  realizing  sufficient  to  pay  the 
same.  The  speculation,  howeyer,  was  not  proceeded 
with,  but  a  vessel  called  the  Sir  Godfrey  Webster  wa* 
purdiaaed  by  the  bankrupt  Leigh,  and  fitted  out  for  the 
intended  voyage  at  an  expense  of  5000/.  and  upwardf | 
as  part  of  his  share  of  the  capital  of  the  partnershipi 
and  transferred  by  him  to  J.  W.  Furlong;  which  vessel 
with  the  outfit  was  afterwards  sold  by  J.  W*  Furhng, 
without  the  authority  of  Leigh;  Furlong  receiving  tl^ 
proceeds  and  applying  the  same  to  his  own  use.  The 
petitioners  asserted,  that  as  the  speculation  was  not 
proceeded  with,  it  was  never  intended  that  the  bond 
should  be  acted  upon  or  enforced ;  and  that  neither 
Claughion  nor  T.  Leigh  executed  the  articles  referred 
to  ip  the  bond,  or  in  any  manner  interfered  in  thd 
trusts  thereof,  and  that  J.  S.  Furlong  did  not  execute 
the  articles  until  after  the  present  commission  issued 
against  Leigh.  That  a  bond  of  the  same  amount  was 
at  the  same  time  given  by  J.  W.  Furlong  to  J.  S.  Fur^ 
Umgj  T.  Claughion,  and  T.  Leigh;  but  that  such  last* 
mentioned  bond  had  never  been  enforced  against 
J,  Vf.  Furlong,  by  reason  of  the  speculation  to  the 
Cape  of  Good  Hope  being  abandoned.  That  when 
die  bond  was  given  by  Leigh,  he  had  only  a  few 
months  previously  obtained  his  certificate  under  a 
former  commission;  and  that  shortly  after  the  date 
of  the  bond  he  became  embarrassed  in  his  circum- 
stances, and  in  the  April  following  was  arrested  for 
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1852.        debt^  and  surrendered  to  the  King's  Bench  prison; 

£r  parte  ^^^  ^^^^  ^^  ^^^  ^^  ^^h  ^^  ^^^  same  year  a  fresh 
'  commission  of  bankrupt  issued .  against  him,  under 
which  he  was  duly  found  a  bankrupt.  That  an  appli- 
cation had  been  made  to  the  Commissioners  to  expunge 
the  proof  upon  the  usual  undertaking;  and  a  private 
meetmg  being  held  by  them  on  the  7th  November.  1831 
to  investigate  such  proof,  at  which  Leigh  was  examined 
upon  oath,  one  of  the  Commissioners  decided  that  the 
proof  ought  to  be  expunged,  another  thought  the  con- 
trary, and  the  third  decUned  to  give  any  opinion. 
'  The  petition  then  went  on  to  state,  that  in  the  month 
of  February  last  the  assignees  preferred  a  petition  to 
this  Court,  stating  (amongst  other  things)  that  on  the 
16th  March  1830  a  dividend  of  4tf.  6d.  in  the  pound 
had  been  declared  on  the  separate  estate  of  Leigh,  and 
stating  also  that  four  previous  separate  commissions 
had  issued  against  Leigh  in  the  years  1811,  181.3, 
1815,  and  1820,  under  neither  of  which  had  any  divi- 
dend been  declared,  though  Leigh  had  obtained  his 
certificate  under  every  one  of  these  four,  commissions; 
and  stating,  further,  the  payment  by  the  assignees  into 
the  Bank  in  the  name  of  the  Accountant-General  of 
the  sum  of  1705/.,  that  being  the  gross  amount  of  the 
dividend  declared  under  the  separate  estate  of  Zr^fjfA; 
and  that  this  sum  was  laid  out  in  the  purchase  of  1860/. 
17«.  3  per  cent,  consols;  which  the  petitioners  prayed 
might  be  sold,  and  the  proceeds  paid  to  the  assignees. 
That  petition  came  on  to  be  heard  on  the  17th 
February  last,  when  the  Court  made  an  order  as 
prayed.  . 

The  prayer  of  the  present  petition  was,  that  the 
proof  of  J.  S.  Furlong  for  5435/.  might  be  expunged. 
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that  the  costs  of  the  petitioners  might  be  paid  out  of       ^^^^* 
Leigk^s  separate  estate^  and  that  in  the  mean  time  the       Expaite 
dividend  so  declared  under  that  estate  might  be  stayed. 

The  facts  stated  in  this  petition  were  supported  by 
the  affidavit  of  Mr.  Knight,  a  solicitor^  who  swore 
that  Mr.  Morruon^  one  of  the  assignees,  informed 
him  that  Leigh  never  recognized  this  debt,  nor  in  any 
manner  alluded  to  it  on  passing  hb  last  examinatidn; 
and  that  Morrison  invariably  protested  against  the 
right  of  J.  S.  Furlong  to  prove  such  debt.  That 
the  proof  was  admitted  by  Davies,  the  other  assignee, 
without  the  concurrence  or  knowledge  of  Morrison, 
who  complained  to  the  Commissioners  on  the  subject; 
that  Davies  was  upon  intimate  terms  with  J.  W.  Fut" 
long,  and  that  Morrison  had  no  doubt  that  his  co- 
assignee  connived  at  the  admission  of  the  proof.  Mr. 
Knight  further  swore,  that  no  steps  whatever  had  been 
taken  to  investigate  the  circumstances,  or  to  call  upon 
J.  W.  Furlong  to  account  for  the  proceeds  of  the  vessel 
and  the  stores  so  sold  by  him. 

In  answer  to  these  allegations,  J.  W.  Furlong  made 
an  affidavit,  in  which  he  deposed  as  follows : — That  the 
bond  in  question  was  given  by  Leigh,  with  a  warrant 
of  attorney,  on  the  occasion  of  the  deponent  marrying 
Leigh* 8  daughter,  as  her  marriage  portion,  and  was 
accordingly  vested  in  the  trustees  of  the  marriage  set- 
tlement for  the  benefit  of  the  daughter  and  her  issue ; 
but  the  deponent  positively  denied  that  it  was  given 
with  the  understanding  alleged  in  the  petition,  or  that 
there  was  in  fact  any  understanding  whereby  the  effisct 
of  the  bond  could  be  varied  or  rendered  conditional  or 
nugatory ;  except  an  arrangement,  by  way  of  further 
or  collateral  security,  that  the  profits  to  arise  to  Leigh, 
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1882.  \ff  reason  of  an  intended  partnership  between  him  and 
tjjj^rt^  the  deponent,  but  which  never  took  effect,  should  be 
MoBLBT.  ajprplied  in  payment  of  the  bond.  That  in  consideration 
of  this  marriage  portion,  the  deponent's  father  was 
faidnced  to  enter  into  a  covenant  with  the  trustees,  to 
secure  to  the  deponent  a  certain  proportion  of  his  pro- 
pCirty  payable  at  his  decease.  That  he  believed  Ae 
ship  called  the  Sir  Godfrey  Webster  was  not  purchased 
bt  fitted  out  by  Leigh,  but  was  purchased  by  I%ama9 
daughton,  one  of  the  trustees,  or  by  Leigh  as  his 
i^ent;  and  was  by  him  sold  to  the  deponent,  and  the 
fitting  out  of  the  vessel  was  paid  for  by  the  deponent 
dione;  and  that  Leigh  had  never  any  property  or 
ilbtaest  in  the  ship;  but  that  if  the  intended  partneir- 
ship  had  takeii  effect,  it  was  mtended  to  have  giveti 
ftirii  a  certain  share  or  interest  therein.  That  at  the 
fibe  of  these  trtosacdons  deponent  believed  Leigh  to 
be  a  person  of  very  considerable  property,  having 
sever  been  mformed  of  his  previous  bankruptdes; 
and  that  in  confirmation  of  the  deponent's  belief  in 
tiie  ability  of  Leigh  to  fiilfil  the  undertaking  entered 
Into  by  him  with  tfie  deponent, — ^when  Leigh  offered 
to  pay  Ae  amount  of  the  bond  to  the  trustees,  but 
afleged  that  he  could  make  much  better  interest  o£ 
ihe  inoney  in  his  trade,  if  die  same  was  not  lodged 
iap, — the  BKmey  was  not  insisted  upon ;  and  the  depo- 
Beiit  still  believed  that  if  all  LeigVs  accounts  had  been 
fityperly  made  out,  he  would  appear  to  have  been  then 
ptrfcctlj  solvent.  That  so  hr  firom  Leigh  not  reoog- 
hndng  the  debt,  as  stated  in  Ifr.  Knights  affidavit,  he 
tdvised  the  deponent  by  letter,  that  a  proof  for  the 
8BO0L  should  be  forthwiA  made  <m  his  estate.  Thst 
to  fiff  ftott  die  depdMut  being  on  inliBate  tetma  widi 


Jdoautr. 
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DmvieSi  tiie  other  asaignee)  he  considered  him  a  moat        183S. 
veiLattous  and  litigious  opponent;  and  instead  of  Davies      fiTptrte 
CMmiviog  at  the  proof  of  the  debt,  it  was  most  violently 
and  t>b8tinately  opposed  by  his  counsel  in  every  possible 
way.    The  deponent  added,  that  there  were  issue  of 
the  marriage  two  children,  now  living. 

In  reply  to  this  affidavit,  Leigh,  the  bankrupt, 
csnure,  that  the  bond  and  warrant  of  attorney  and 
ttairiage  settlement  were  executed  by  the  deponent 
upon  Aie  foBowing  understanding,  namely,  that  Ldgi 
liaviog  purchased  the  Sir  Godfrey  Webster,  a  part- 
nendiip  ilundd  take  place  between  Leigh,  Furlongs 
and  L^K%  son,  to  be  caUed  *^  the  Cape  of  Good 
Hope  Concern,*'  for  the  purpose  of  general  merchan- 
dbe;  of  whidh  Leigh  was  to  receive  one  half  tibe 
profits,  FurUmg  one  quarter,  and  Leigi's  son,  who  was 
then  at  the  Cape,  the  remaining  quarter  ;  and  that 
Fmiomg  was  to  go  out  to  the  Cape  as  the  acting  partner 
in  the  ship.  That  Leigh^^  share  of  the  profits  was  to 
remain  in  tlie  concern  and  to  accumulate  until  it  should 
amount  to  5000/.,  when  the  same  was  to  be  paid  over 
to  the  trustees  in  satisfaction  of  the  bond,  warrant  of 
attorney,  and  marriage  settlement.  That  Leigh  paid 
£)r  the  ship  3000/.,  and  for  the  outfit  1000/.  and  up- 
wards. That  the  ship  was  registered  in  Furi<mg'6 
iiame,  but  as  a  trustee  for  the  concern ;  and  before  die 
itUp  could  sail  Leigh  became  embarrassed,  when  jFWr- 
imtg  moid  ihe  ship  for  1700/.,  and  paid  off  the  ship's 
debts  amounting  to  600/.,  as  also  100/.  to  Leigh,  re- 
teinnig  to  himself  the  residue.  That  the  ship  was 
4N>U  at  a  very  great  sacrifice,  vnthout  F'url4mg  having 
paid  one  ehyiing  far  Ae  riiip  or  disbursemmts  other 
than  two  sums  last  mentioned.     That  Leigh  never 
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1832.  made  any  other  offer  of  payment  of  the  50001.,  nor 
^p^rta  ever  agreed  or  contemplated  the  payment  of  the  5000^, 
other  than  under  the  agreement  entered  into  on  account 
of  the  ship;  and  that  Furlong  had  not  any  means  of 
making  payments  on  account  of  the  ship,  as  set  forth  in 
his  affidavit 


MoKLSYt 


Mr.  Twiss  and  Mr.  Keene,  for  the  petitioners.  It  is 
not  intended  in  this  case  to  impeach  the  original  con- 
tract between  the  parties.  The  bond  given  by  the 
bankrupt  was  clearly  a  vaUd  bond  for  50001  But  it  is 
contended,  that  certain  circumstances,  which  have  since 
occurred,  would  induce  a  Court  of  Equity  to  restrain  the 
obligee  firom  proceeding  at  law  upon  that  bond.  The 
objection  to  the  proof  in  this  case  is  not  ts  rew,  but  tn 
jMrtoMm.  Wlien  the  bond  was  given  by  the  bankrupt 
to  the  trustees,  a  partnership  was  in  contemphfion  be* 
tween  the  bankrupt  and  J.  IT.  Fmrlot^;  and  it  was  dien 
understood  between  them,  that  the  bond  was  not  to  be 
paid  until  Login's  diare  of  the  profits  sboiU  amoont  to 
500011  This  partnership^  which  was  to  oansisl  of  ajoint 
adTenturetotheCiqpeof  GioodHc^,  never  took  effect; 
fer  J.  IT.  Arloi^r  had  by  hk  own  act  prevented  the  ad* 
venture  fiom  bdng  proceeded  with,  having  sold  the  skip 
which  was  fitted  out  ibr  the  imended  voyage,  and  le- 
taini^g  lOOOt.  arising  from  the  piooeeds  of  the  sale.  It 
is  admittied,  that  parol  evidence  B  not  adaaasUe  to  vaij 
thetamsof  a  written  s^ieeaami ;  fawt  it  has  been  de> 
cided»  diat  soch  evidence  may  be  iihaaltg  A  u^ 

x.»taam<mt\m}. 


MtMtiB^ 


ItSili  King's  Bench^  in  the  case  of  the  King  v.Scammomden^m)* 
Bffutt  I  Itappeiied  to  be  iti  Court  at  the  time  that  case  was 
decided^  atid  r^membec  it  well.  It  was  a  question  of 
iettleaieht  depending  upon  the  9  Geo.  1.  c.  7.  s.  S; 
that  isy  whether  the  purdbase  money  given  for  an  estate 
amounted  to  301. ,  or  not.  The  consideration  expressed 
in  the  deed  <rf*  ecmvejraiiee  was  only  38/« ;  and  it  was 
ruled^  that  parol  evidence  was  admissible  to  prove  that 
30/.  was  the  real  consideration.  But  that  case  was 
d^ded  under  special  circumstances,  and  cannot  govern 
Ae  present.  It  appeared  in  that  case,  that  the  pur^ 
tehasts  deed  had  been  already  prepared  specifying  the 
consideration  to  be  281.,  and  that  since  the  contaract  for 
the  purdiase  the  vendor,  having  had  801.  offered  for 
4he  estate,  refused  to  execute  the  deed,  unless  the  piur^ 
dmser  made  up  that  sum;  upon  which  the  latter  paid 
the  additional  sum  of  21.^  without  having  the  considera-^ 
lion  altered  that  was  originally  expressed  in  die 
deed  (i6).  The  evidence  in  that  case  was  not  contradic- 
tDry,  but  merely  explanatory,  of  the  deed.  Here  the 
bond  is  expressed  to  be  for  the  payment  of  money 
nbsdlutely^  and  at  all  events ;  and  therefore  evidence 
sannol;  be  received  to  show,  that  it  was  to  be  payable 
only  out  of  a  particular  fund. 

fiir  J.  Cross. — If  there  had  been  any  fraud  in  riife 

.  (a)  8  T.  R.  474. 

(6)  Mr.  PhiUipi*s  observation  upon  the  case  of  Rei  v.  Scammonden,  in  his 
Valuable  book  of  evidence,  affords  a  just  illustration  of  the  grounds  on  which 
llMit  ene  wai  id^ided.  "  The  object  of  the  proposed  evidence/'  he  says, 
"  was  not  to  contradict  the  indeiitaie»  but  to  aicectaia  an  independent  oeU 
lateral  fact,  namely,  vrhether  30/.  had  been  bond  fide  paid  as  a  consideration 
tot  fht  jparchksd  of  ihd  6^ta;ie  -,  upon  which  -fact  the  sietUement  would 
depend. 


» 
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transaction,  the  case  would  have  been  different.     But        1832. 
as  it  isy  1  think  no  parol  evidence  is  admissible  to  do       ^  p^^ 
ftway  with  the  effbct  of  th^  bbnd. 

Sir  G«  Rose  concurred. 

Pillion  disnisded  With  coMb^ 


MOBLST* 


parte  Booth. — In  the  tnktteir  6f  IDraper.  Wntmhuur, 

XHIS  was  a  petition  of  an  equitable  mortgagee  of  a  a  bankrupt, 
lease,  for  the  sale  of  the  mortgaged  premises^  upon  the  nerahipunthiT., 
usual  terms.  It  appeared  that  the  bankrupt,  when  the  ^J^^hl credits; 
lease  was  deposited  with  the  petitioner,  was  in  partner-  ^^p  ISTTfter- 
ship  with  a  person  of  the  name  of  Koe,  and  that  some  ^^"^^7*' 
time  after  the  deposit  the  partnership  was  dissolved,  "^"^jJSfS^ 
when  an  arranfirement  was  made  between  them  as  to  the  ^^'^  tt*t>tok. 

^  rupl  atad  thife 

retention  of  the  stock  in  trade,  and  the  payment  of  the  solfMit  pttfoai^ 

^  ^  — Held,  tlMlib 

partnership  debts.  sulMMitMnt  ai^ 

raBgemeiit  <ff 
thill  kind  will 


Mr.  Keene  appeared  for  the  petitioner.  ajfect  the 

of  the  ctMnOt 


uNiftr  VBk 

Mr.  ChanneUy   for  the  solvent  partner  Koe^   con-  ^^^Jif^S!* 
tended  that  he  had  an  interest  in  the  lease,  and  that  it  ^  ^^S^ 
could  not,  under  these  circumstances,  be  sold  in  the  «ile  ©f^ 

^pf6peitfi 

same  way  as  if  the  partnership  had  continued,  and  a 
joint  commission  had  issued  against  both  partners. 

Erskine,  C.  J. — There  is  nothing  whatever  in  tliis 
objection.  Any  subsequent  arrangement  made  between 
the  bankrupt  and  his  partner  will  not  affect  the  rights 
of  the  petitioner  under  the  original  depont.    He  is 

tbttefoie  ratided  to  the  usual  order^  %a  in  other  cases; 

-  .  .   . .     •  .^'1 
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Wtttuufuttrf 
Jmm  13, 

Altfaoosili  an 
equitable  mort* 
ga^may 
waif e  his  prifi- 
lege  to  bid,  tbe 
anigneca  nmiC 
■till  have  the 
coodvct  of  the 
sale. 
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Ex  parte  Smith. — In  the  matter  of  Harrison. 

Mr.  SWANSTON  applied  in  this  case  on  behalf  of 
an  equitable  mortgagee,  that  he  might  have  the  conduct 
of  the  sale  of  the  mortgaged  premises,  as  he  had  waived 
his  privilege  of  applying  for  leave  to  bid  at  the  sale. 

The  Court,  however,  thought  that  as  it  was  always 
usual  for  the  assignees  to  conduct  the  sale  in  these 
cases,  the  practice,  which  operated  as  a  proper  pro- 
tection for  the  interests  of  the  general  creditors,  was 
too  reasonable  to  be  disturbed;  and  refused  the  appli- 
cation. 


June  21. 

The  p^tioner, 
an  equitable 
mortgasee  of 
leaseboki  ^* 

a,  obtained 
rderfora 
sale*  at  which 
960i.  was  bid 


Ex  parte  William  Baldock. — In  the  matter  of  Wil- 
liam Baldock  Moore. 

XHE  petitioner  in  this  case  was  a  creditor  of  the 
bankrupt  to  the  amount  of  15,000/.,  and  stated  the  fol- 
lowing circumstances  in  his  petition.  The  commission 
issued  on  the  14th  May  1831,  and  on  the  27th  May 
1831  the  petitioner  obtained  an  order  of  the  Yice- 


for  the  fflort- 

pged  premises.  Chancellor,  referring  it  to  the  Commissioners  to  inquire 

out  thw  were 

booght  in  by  whether  the  petitioner  was  an  equitable  mortgagee  of 
assignees.  The  ^^y  P^^  of  the  estate  of  the  bankrupt,  and  to  ascertain 
waidsarolied*  ^^  amount  of  his  debt,  and  directing  a  sale  of  the 
totte  Ainmis.  mortgaged  premises  to  be  conducted  by  the  assignees, 
botthe Ord '  ^^^  Commissioners  found,  that  the  petitioner  was  an 
they  ra^e  being  equitable  mortgagee  of  various  leasehold  premises  of* 

him  as  to  the  time  of  sale,  he  refused  to  accept  it ;  and  the  assignees  afterwards  obtainecl 
another  Order,  When  the  highest  bidding  was  only  650/.:— Held,  that  the  petitioner,  by 
applying  for  a  second  sale,  waived  any  claim  aeainst  the  assignees  for  the  difference  in  the 
taioont  of  the  biddings  at  the  fint  and  second  sale ;  but  thst  he  was  entitled  to  be  indemnified 
fioji  the  ground-rent  and  all  exoeos^  incurred  since  the  first  sale. 

In  the  oidinaiy  pnctice  of  h^rin^  ^  petition  on  aflidavit,  it  is  irregular  for  a^oontel  to 
'■■^'■^  *  witness  vtvd  voce,  withot  a^X  previo^*  Order  of  the  Court  obtained  for  that  purpose. 
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the  bankrupt,  which  they  recommended  should  be  .sold       ISS2. 
by  auction.     Previous  to  the  day  appointed  for  the      ^Tmte 
sale  of  part  of  these  premises,  which  consisted  of  sundry      ^^^»<»(* 
messuages,  warehouses  and  stables  in  Green  Arbour 
Court,  in  the  city  of  London,  the  petitioner  caused  the 
premises  to  be  valued  by  a  surveyor,  who  valued  them 
at  900/.,  subject  to  the  ground  rent;  but  the  assignees 
prohibited  the  auctioneer  from  selling  them  under  the 
price  of  1800/.,  though  they  had  notice  from  the  peti- 
tioner, that  he  should  hold  them  responsible  for  any 
loss  that  might  be  incurred,  in  consequence  of  their 
putting  a  reserved  bidding  upon  the  premises  so  much 
above  what  they  were  really  worth.     On  the  15th 
November  18S1  the  premises  were  put  up  to  auction, 
when  there  was  a  bond  fide  bidding  of  950/.,  but  the 
premises  were  bought  in  by  direction  of  the  assignees. 
At  a  subsequent  meeting  of  the  Commissioners  on  the 
82d  November,  the  petitioner  applied  to  the  Comnus* 
sioners  for  a  peremptory  order  for  the  sale  of  the  pre- 
mises without  reserve,  which  the  Commissioners  declined 
to  make,  doubting  their  authority  to  do  so.    The  peti- 
tioner, being  afterwards  unable  to  come  to  any  settle- 
ment with  the  assignees  for  the  sale  of  the  premises, 
summoned  a  meeting  of  the  Commissioners  on  the  ^th 
December  following,  for  the  purpose  of  obtaining  the 
same  order  he  had  previously  applied  for,  when  the 
Commissioners  would  only  make  an  order  for  the  sale 
of  the  property  in  the  April  following;  which  order  the 
petitioner  declined  to  accept,  as  the  rent  was  going  on, 
and  it  appeared  to  him  doubtful  whether  as  much  would 
be  offered  for  the  property  as  had  been  offered  before; 
and  he  therefore  urged,  that  it  should  be  sold  at  such  a 
time  as  would  enable  the  parties  to  complete  the  sale 
before  the  25th  March,  when  the  rent  would  become 
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ISS2*  due.  The  assignees  afterwaids  obiained  an  order 
^^Z^  the  dale  on  the  11th  May,  when  the  premises  were,  by 
fhehr  direction,  again  pot  up  to  auction,  with  aieserred 
hiddragof950/.,  when  the  highest  bamijide  bidding 
was  only  650/.  The  petitioner  charged  the  assignees 
wiA  harii^  pat  a  reserved  bidding  upon  the  prenises 
on  tfie  15th  Noreniber  ISSl,  with  an  improper  motive ; 
tfiat  the  parties  attpnding  the  sale  were  tiiereby  pre- 
tenled  from  purchasing  the  property,  and  tiie  petitianer 
had  sustained  great  loss,  inasmoeh  as  but  fiur  soch 
leamved  bidding  the  premises  might  have  been  sold, 
and  a  saTii^  of  sfai  months*  rent  upon  the  preniaes 
would  have  accrued  to  the  bankrupt's  estate. 

The  petftioner  tiierefinre  prayed,  that  die  piemises 
tiight  be  again  pot  Up  lo  sale,  and  that  he  might  have 
tlie  conduct  of  the  sale;  diat  if  upon  sndi  resale  tiie 
premises  should  produce  a  less  sum  than  would  be  snf- 
fidem  to  pay  to  &e  peCitiunei  Ae  som  of  95(V.,— after 
deducting  the  costs,  and  the  costs  of  the  second  at* 
Imipltd  sale,  and  the  ground  rent,  taxes  and  dues 
attiued  due  in  respect  of  the  presniBea,  subsequent^ 
m  the  first  attempted  sale,'^^dien  Chat  the  assignees 
mjght  be  ordered  to  pay  unto  the  pttitionet  audi  sum 
together  with  the  saoney  to  be  received  Mr  tihe 
of  the  prewses,  after  dedMtii^&e  eoste  and 
charfes  Iwfave  meMtianol,  wooU  asake  the  sum  of  S9WL 

in  asiswer  to  the  frets  aleged  in  the  pelitim^  J. 
Mhii,  one  of  the  assigns  m,  euoto  dint  ht  never 
keaid  of  nny  notke  fraa  die  petitioner  thoi  he  should 
heU  the  aijigngeB  rerpemaUg  far  any  lorn  diat  aught 
nemewned)  m  essisequmce  ev  thesr  putting  a 

lurmue;  sam  chat  the  rosev^ed  price  wns 

oa^pR  to  Imv^  piosmeeu  st  n 
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Md  that  he  always  considered  they  were  worth  180W.;       1892^. 
that  he  and  his  co-assignees  had  not  any  view  whatever      ETwt* 
in  putting  a  reserved  price  on  the  premises,  but  that  of     BAtDocat. 
preventing  a  serious  sacrifice  to  the  bankrupt's  estate; 
and  were  not  in  any  manner,  directly  or  indirectly,  con-^ 
cemedin  the  sale,  but  for  the  benefit  of  the  estate,  and 
Aat  the  assignees  acted  in  the  matter  according  to  th^ 
best  of  their  judgment. 

The  agent  for  J.  SoUy,  another  of  the  assignees,  who 
acted  in  conjunction  with  them  in  the  conduct  and  ad« 
mfaustration  of  the  bankrupt's  estate,  deposed,  that 
upon  the  first  occasion  of  putting  up  the  premises  to 
sale,  die  assignees  referred  to  the  statement  made  by 
the  bankrupt  upon  his  last  examination,  wherein  he 
stated  upon  oath  that  the  premises  were  worth  90001., 
and  that  they  had  no  other  guide  as  to  the  value  of 
them.  That  previous  to  the  time  appointed  for  the 
sale  a  meeting  took  place  between  the  assignees,  the 
auctioneer,  and  the  petitioner's  solicitor,  for  the  express 
purpose  of  considering  the  price  at  which  the  premises 
diouM  be  permitted  to  be  sold ;  when,  after  consider- 
able discussion,  it  was  suggested  that  the  reserved 
bidding  should  be  1800/.,  which  the  deponent  verily 
believed  was  agreed  to  by  all  parties;  and  he  denied 
the  statement  of  the  petitioner's  solicitor,  alleging  that 
he  should  hold  the  assignees  responsible  for  any  loss. 
That  neither  the  deponent,  nor  the  assignees,  were  made 
acquainted  with  the  previous  valuation  of  the  premtseb 
by  the  petitioner's  surveyor,  until  the  morning  of  the 
first  intended  sale;  and  that  not  knowing  under  what 
representations  it  had  been  made,  the  deponent  and 
die  assignees  were  unwilling  to  give  implicit  reliance  to 
it,  and  had  not  sufficient  time  to  inquire  as  to  its  coN 
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ISS^.        rectness.     And  that  deponent  and  the  assignees  took 
sTparte      great  pains  to  inform  themselves  of  the  value  of  the 
B-—     property,  and  had  many  meetings  and   made   many 
inquiries  for  that  purpose. 

The  solicitor  for  the  assignees  also  deposed,  that  he 
attended  the  meeting  held  prior  to  the  intended  sale  of 
the  15th  November  1831,  which  meeting  took  place  at 
the  request  of  the  petitioner's  solicitor ;  and  that  it  was 
then  agreed  that  the  reserved  sum  of  1800/.  should  be 
put  upon  the  property  when  it  was  offered  for  sale ; 
that  he  did  not  hear  the  petitioner's  solicitor  state,  that 
the  assignees  should  be  held  liable  for  any  loss  ia  con- 
sequence of  the  reserved  price,  or  any  thing  to  that 
purport  or  effect ;  and  that  he  was  paying  attention  to 
all  that  passed  on  the  subject,  and  shoidd  have  made 
some  observation  on  it,  had  such  a  statement  been  made. 
That  it  was  a  considerable  time  after  the  first  attempt  to 
sell  the  property,  before  any  dissatisfaction  was  express- 
ed by  the  petitioner  or  his  solicitor  as  to  the  amount  of 
the  reserved  price;  and  that  previous  to  the  presentation 
of  this  petition  no  attempt  was  made  to  fix  any  liabiUty 
on  the  assignees.  That  the  petitioner  had  stated  to  the 
deponent,  that  he  considered  the  property  as  a  safe 
security  to  him  for  2000/. 

Mr.  Montagu  and  Mr.  G.  Bichards  appeared  in 
support  of  the  petition,  and  contended,  that  as  the 
property,  when  it  was  first  offered  for  sale,  might  have 
been  sold  for  950/.,  if  it  had  not  been  for  the  reserved 
bidding  put  upon  it  by  the  assignees,  and  when  put  up 
the  second  time  could  only  realize  650/.,  the  assignees 
were  bound  to  make  good  to  the  petitioner  the  dif- 
fer^qc^  between  these  sums.    Neither  the  assignees, 
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nor  their  solicitor^  denied  that  they  were  aware  of  the        1832. 
previous  valuation  put  upon  the  property  by  the  peti-       £,  parte 
tioner's  surveyor,  and  were  therefore  not  justified  in        ^ldoce. 
fixing  so  large  a  sum  as  1800/.  for  the  reserved  bidding. 
But  the  question  is,  whether  the  assignees  were  entitled 
to  put  any  reserved  bidding  whatever  on  the  property, 
unless  it  was  expressly  agreed  by  the  petitioner  that 
there  should  be  a  reserved  bidding.     The  assignees 
had  no  more  right,  than  any  other  person,  to  throw  any 
obstacle  in  the  way  of  selling  the  property,  and  if  they 
by  their  conduct  have  occasioned  a  loss,  they  ought  to 
sustain  the  loss.     This  point  was  expressly  decided  in 
Ex  parte  Lewis  (a).     In  that  case  an  assignee  had  put 
up  to  sale  the  property  of  the  bankrupt  in  two  lots, 
which  were  bought  in  by  the  assignee,  without  the 
authority  of  the  creditors,  and  upon  the  re-sale  there 
was  a  loss  on  one  lot,  and  a  gain  on  the  other ;  and  it 
was  held  by  Lord  Eldon,   that  notwithstanding  the 
balance  was  in  favour  of  the  bankrupt's  estate,   the 
assignee  was  chargeable  with  the  loss  on  the  lot  under- 
sold.    [Sir  G.  Rose.  You  might  have  been  aggrieved 
in  this  case  by  the  first  sale;  but  you  afterwards  petition 
for  a  second  sale.     Erskine,  C.  J.  By  your  application 
to  the  Commissioners  for  a  second  sale,  you  waived  any 
right  to  complain  of  the  first,  and  have  repudiated  the 
claim  you  might  otherwise  have  had  against  the  assig- 
nees, of  holding  them  to  their  bargain.]     The  premises 
were  not  put  up  to  sale  again  by  the  petitioner,  but  by 
the  assignees ;  it  was  they,  who  obtained  the  order  of 
the  Commissioners  for  the  second  sale;  and  the  peti- 
tioner was  bound  to  wait  the  result  of  that  proceeding, 
to  ascertain  whether  there  would  be  a  loss  or  not.    if 

(a)  1  G.  &  J. 
VOL.  II. 
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1832.  we  had  come  sooner  to  this  Court,  we  should  have  been 
BTparte  premature,  for  non  constat  that  we  should  have  sus- 
BtALDocK.  tained  any  injury.  But  it  now  turns  out,  that  the 
assignees  have  put  the  property  up  to  sale  a  second 
time,  without  oiu:  consent,  and  have  made  a  sacrifice  of 
300L  So  far  from  the  petitioner  abandoning  his  claims 
against  the  assignees  for  their  conduct  at  the  first  sale, 
he  has  regularly  insisted  upon  his  rights ;  and  he  ought 
not  to  have  come  here,  before  he  knew  whether  any  loss 
would  eventually  be  occasioned  by  the  result  of  the 
second  sale. 

In  the  course  of  Mr.  Montagu's  argument,  he  put 
into  the  hands  of  the  solicitor  for  the  assignees  a  letter 
firom  the  petitioner's  solicitor,  which  he  asked  him 
whether  he  had  not  received.  But  the  Court  said,  that 
Mr.  Montagu  could  not  examine  the  solicitor  viva  voce^ 
without  his  being  submitted  to  a  cross-examination,  which 
would  be  inconvenient  in  this  stage  of  the  proceedings. 

Mr.  TwisSj  who  appeared  to  oppose  the  petition,  on 
behalf  of  the  assignees,  was  stopped  by  the  Court. 

Erskine,  C.  J. — The  Court  has  no  doubt  in  deciding, 
that  the  petitioners  are  not  entitled  to  the  difference 
between  the  sum  bid  at  the  first  sale,  and  the  amount 
of  what  was  bid  at  the  second  sale.  But  we  think,  that 
there  should  be  an  order  for  another  sale  of  the  pro- 
perty ;  and  as  the  last  sale  was  at  the  instance  of  the 
assignees,  and  not  at  the  instigation  of  the  petitioner,  we 
think  that  the  expenses  which  have  been  incurred  since 
the  first  sale,  together  with  the  ground  rent  and  all  dues 
unce  payable,  should  come  out  of  the  bankrupt's  estate. 
The  petitioner  may  have  the  conduct  of  the  sale ;  and 
the  costs  of  this  petition,  which  are  incurred  by  either 
party,  are  to  be  paid  out  of  their  respective  estates.' 
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1832. 
Ex  parte  John  Anjer. — In  the  matter  of  Henry  ' 

Wood.  ^^^T^^ 

rp  .  .  June  22. 

±  HIS  was  a  petition  to  annul  a  second  fiat  issued  where  the  time 
against  the  bankrupt,  and  for  .procedendo,  under  the  ^^^^^ 
following  circumstances.  ^f  ''?1?°**'^. 

*^  act  of  the  peti- 

On  the  26th  April  1832  a  fiat  was  issued  against  the  *'®?\'^?  creditor. 

*  ^  and  It  appean 

bankrupt,  who  carried  on  the  business  of  an  innkeeper  ^^^^  it  was 

issued  under 

at  Bristol,  on  the  petition  of  J.  Anjer,     On  the  4th  May  suspicious  cir- 
cumstances, 
following  a  meeting  of  his  creditors  was  held,  to  take  namely,  for 

into  consideration  the  state  of  his  affairs ;  at  which  the  promise  with 
bankrupt  and  ThomcLS  Kingston^  the  creditor  who  ^nd  not  with  a 
issued  the  second' fiat,  attended.  At  this  meeting,  it  tionofworWng 
appeared  that  the  bankrupt  was  indebted  to  the  fiVtUim'S^'bJ 
amount  of  16,000/.,  of  which  6000/.  was  secured  by  J^dlr^J^rf^*"' 
mortgages  on  his  real  estates;  and  the  meeting  was  Loughborough's 
adjourned  to  the  14th  May,  in  order  that  the  bankrupt's  ^^  Court  will 

not  supersede 

books  might  be  examined  by  an  accountant;  which  the  second  fiat, 

merely  because 

meeting,  however,  did  not  take  place  till  the  16th  May,  it  was  issued  hy 
when  the  creditors  agreed  to  grant  the  bankrupt  a  con-  was  a  party  to 
ditional  letter  of  licence,  under  which  T.  Kingston  and  compromise 
/.  Aiyer  were  appointed  inspectors.     It  was  stated  in  ^\ll^ \i\^ " ' 
the  petition,  that  the  debts  of  the  creditors  who  as-  ^^^^iugJof* 
sented  to  this  agreement  amounted  to   10,105/.,  and  d^^^^hitlhT" 
that  this  was  the  whole  amount  of  the  debts  not  secured  ^"^^  f*»°"*J*  ^ 

stand,  and  the 

by  mortgage,  except  a  few  smaller  debts  amounting  to  **^°°^^ 

supe  rseo  eel. 

328/.     On  the  31st  May  another  meeting  of  creditors     where  a  pe- 
tition prayed 
took  place,  at  which  Kingston  attended ;  when  it  ap-  that  the  Court 

_---  ini  would  rtVBTM 

peared  that  the  only  creditor,  who  refused  to  assent  to  an  order  of  the 
the  agreement,  was  John  Driver ^  whose  debt  amounted  lorj^and  it° 


was 


to  70/.     In  consequence  of  his  holding  out,  it  was  re-:  fjj^uri^^  on 
solved  by  all  the  creditors  but  one,  that  the  fiat  already  J^^  g^^rttf  *"** 

Review  has  no  power  to  reveru  such  order, — ^the  objection  was  overruled;  for  though  the 
Court  cannot  rescind  such  order,  it  can  intimate  its  opinion  to  the  Lord  Chancellor,  who 
wmU  act  accordingly. 

f2 
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18SS.  issued  against  the  bankrupt  should  be  immediately 
SxDtrttt  proceeded  with.  In  pursuance  of  this  resolution,  the 
AMixm.  petitioner  summoned  the  Commissioners  for  the  1st 
June  to  open  the  fiat;  but  this  meeting  was  postponed 
to  consider  of  an  offer  made  by  a  friend  of  the  bank- 
rupt of  the  name  of  Hally  to  guarantee  to  the  creditors 
5f  •  in  the  pound.  On  the  6th  June,  therefore,  another 
meeting  of  creditors  was  held,  at  which  Kingston  again 
attended,  when  Mr.  HaU  offered  to  secure  to  the  ere- 
ditors  &.  6(/.  in  the  pound ;  but  Kingston  moved,  that 
nothing  under  &.  &/.  in  the  pound  should  be  taken ; 
that  one  week  should  be  allowed  the  bankrupt  to  ob- 
tain such  guarantee  ;  that  the  fiat  should  not  be 
opened  till  the  expiration  of  the  week,  and  that  if 
the  bankrupt  should  fail  in  obtaining  such  gua- 
rantee, or  any  creditor  of  20/.  should  not  assent  to 
it,  no  other  meeting  of  creditors  should  be  caUed, 
but  that  the  fiat  should  be  opened  on  the  13th 
June.  It  was  alleged  in  the  petition,  that  before  this 
resolution  was  put,  the  chairman  of  the  meeting,  under- 
standing that  the  time  limited  for  opening  the  fiat  had 
already  expired,  said,  "  It  is  of  course  understood,  that 
no  creditor  will  think  of  striking  another  docket,  par- 
ticularly none  of  those  now  present;"*  and  that  all  the 
creditors  present,  including  Kingston,  assented  to  this 
proposition.  On  the  9th  June,  Wood  having  stated 
diat  he  could  not  obtain  the  requisite  guarantee,  the 
petitioner  proceeded  on  the  same  day  to  open  the  fiat ; 
when  Wood  was  duly  declared  a  bankrupt,  and  the 
advertisement  was  sent  by  the  following  post  to  be 
inserted  in  the  Gaiette,  where  it  appeared  on  the  12th 
of  June.  On  the  11th  June  the  petitioner  first  heard, 
that  another  fiat  had  been  issued  on  the  petition  of 
Kingston,    by   Messrs.  Beean  and   BrUttmy  as   aoK- 
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citors,  who  (the  petitioner  alleged)  were  privy  to  the  1892. 
previous  meetings  of  creditors,  Mr.  Sevan  having  ETwine 
attended  at  one  of  such  meetings;  and  on  the  same  day,  Anjie. 
before  any  meeting  of  Commissioners  under  this 
second  fiat,  a  verbal  notice  was  given  by  the  petitioner's 
solicitor  to  Kingston^  that  Wood  had  been  declared 
a  bankrupt  under  the  first  fiat,  and  that  the  advertise- 
ment would  appear  in  the  Gazette  on  the  next  day,  and 
that  a  petition  would  be  immediately  presented  to  annul 
the  second  fiat  so  obtained  by  Kingston.  In  the  course 
of  the  same  day,  however,  the  solicitors  of  the  petitioner 
were  served  with  a  copy  of  an  order  of  the  Lord  Chan- 
cellor, dated  the  9th  June  1832,  annulling  the  first  fiat. 
On  the  12th  June  the  petitioner's  solicitors,  Messrs. 
Cary  and  Cross,  gave  notice  in  writing  to  Kingston, 
and  his  solicitors,  Messrs.  Sevan  and  Srittan,  that 
Wood  had  been  adjudged  a  bankrupt  under  the  first 
fiat,  and  that  it  was  intended  to  prosecute  it,  and  that  a 
petition  would  be  forthwith  presented  to  the  Lord 
Chancellor  to  annul  the  second  fiat.  Notwithstanding 
this  notice,  however,  Kingston  caused  the  second  fiat  to 
be  opened,  and  the  advertisement  under  this  second 
fiat  appeared  in  the  Gazette  of  the  15th  June. 

Under  these  circumstances,  therefore,  the  petitioner 
prayed  that  the  second  fiat  obtained  by  Kingston 
might  be  annulled,  that  the  Lord  Chancellor's  order 
obtained  by  him  to  annul  the  first  fiat  might  be  re- 
versed, that  a  procedendo  might  issue,  and  that  the 
costs  of  those  proceedings  and  of  this  application  might 
be  paid  by  Kingston;  and  if  it  appeared  necessary 
for  the  purposes  of  justice,  then  that  Kingston 
might  attend  personally  before  the  Court  to  be  ex- 
amined. 

The  above  statement  of  facts  was  supported  by  the 
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ISS2.       affidavits  of  Anjer^  the  petitioner,  and  his  solicitors, 
T^x  parte       Messrs.  Cory  and  Cross. 

In  opposition  to  the  petition,  Kingston  affirmed  as 
follows : — That  the  fiat  issued  on  the  9th  June  was  iii 
respect  of  a  debt  of  480/.,  due  from  the  bankrupt  to 
Kingston  and  his  copartners;  that  he  did  not  deny 
having  attended  the  several  meetings  of  creditors  men- 
tioned in  the  petition;  but  that  the  meeting  of  the  Slst 
May  broke  up,  with  the  understanding  that  the  first 
fiat  would  be  forthwith  opened  by  Cary  and  Cross,  the 
solicitors  for  the  petitioner ;  and  that  no  large  creditor, 
except  Mr.  Hally  was  desirous  that  the  opening  of  the 
fiat  should  be  delayed ;  that  Kingston  himself  was  dis-* 
satisfied  with  the  delay,  and  surprised  to  find  that 
another  meeting  of  creditors  was  called  for  the  6th 
June ;  that  he  understood  the  meaning  of  the  chair- 
man's observation  at  that  meeting  was,  that  no  creditor 
would  issue  another  fiat,  so  as  to  preclude  the  bankrupt 
firom  carrying  into  effect  the  proposed  composition  of 
6s.  8d.  in  the  pound,  if  the  same  could  be  done ;  but  not 
to  restrict  any  creditor  from  striking  a  docket,  in  case 
the  bankrupt  should  be  unable  to  procure  his  proposed 
guarantees,  or  the  concurrence  of  his  creditors ;  that 
the  proposed  guarantees  not  being  procured  by  the 
bankrupt,  Mr.  HaU  recommended  Kingston  to  strike  a 
docket  against  the  bankrupt ;  that  Kingston^  being 
dissatisfied  that  the  conduct  of  the  bankruptcy  should 
remain  with  Messrs.  Cary  and  Cross,  who  were  the 
solicitors  of  the  bankrupt,  and  being  desirous  that  no 
further  delay  should  take  place,  on  the  7th  June  in- 
structed Messrs.  Bevan  and  Brittan  to  strike  a  docket 
against  the  bankrupt ;  and  he  whoUy  denied,  that  at  the 
meeting  of  the  6th  June  he  either  directly  or  in- 
directly, 6r  by  implication,  or  otherwise,  engaged  or 
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pledged  himself  to  assent  to  any  agreement  or  under-  1S92. 
standing,  restricting  him  from  striking  a  docket,  or  ETpartt 
issuing  a  fiat  against  the  bankrupt,  in  case  he  should  '^^'■a* 
be  unable  to  procure  guarantees  for  6^.  8d.  in  the 
pound;  and  that,  in  striking  such  docket,  he  was  solelj 
influenced  by  a  desire  to  benefit  the  general  creditors 
of  the  bankrupt,  and  to  prevent  improper  influence  in 
the  conduct  of  the  first  fiat,  and  further  waste  of  time. 
Mr.  Sevan,  one  of  the  solicitors  who  issued  the 
second  fiat,  deposed,  that  at  the  meeting  of  the  bank- 
rupt's creditors  on  the  4th  May,  which  he  attended 
at  the  request  of  Kingston,  he  recommended  that  the 
first  fiat  should  be  opened  without  further  delay, 
conceiving  there  was  no  other  course  from  the  embar- 
rassment of  the  bankrupt's  affairs;  that  no  communica- 
tion took  place  between  himself  and  his  copartner, 
mud  Mr.  Kingston,  or  any  other  person,  relative  to  the 
bankrupt's  affairs,  between  the  4th  May  and  the  7th 
June ;  on  which  latter  day  Kingston  called  at  theur 
office,  and  instructed  the  deponent  to  strike  a  docket ; 
when,  having  ascertained  by  search  of  the  London 
Gazettes  that  the  time  for  opening  the  first  fiat  had  long 
expired,  he  prepared  the  usual  documents  for  striking 
a  fresh  docket,  and  forwarded  them  to  London  by  the 
mail  of  the  same  day ;  that  a  docket  was  accordingly 
struck  by  the  deponent's  agents  on  the  8th  June,  and 
the  first  fiat  was  superseded  for  want  of  prosecution 
in  the  usual  manner  on  the  9th  June,  and  a  second  fiat 
issued  on  the  same  day ;  and  that  the  supersedeas  and 
the  second  fiat  reached  the  deponent  by  the  mail  of 
Sunday  the  10th  June;  that  on  the  following  day  a 
copy  of  the  supersedeas  was  served  on  Messrs.  Cary 
and  Cross,  and  that  the  deponent  was  not  then  aware 
that  they  had  opened  the  first  fiat;  that,  though  at  the 
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18S2.  time  of  opening  the  second  fiat  he  was  aware  that  the 
£jj  j^rte  ^^^  ^^^  been  opened,  yet  he  conceived  the  same  to  be 
Anjxr.  whoUy  null  and  void,  as  a  supersedeas  of  it  had  been 
granted  on  the  9th  June;  that  Messrs.  Cary  and  Cross 
were  the  solicitors  of  the  bankrupt ;  and  that  Mr.  Anjer, 
the  petitioning  creditor  under  the  first  fiat,  was  not 
their  usual  client,  but  usuaUy  employed  a  different 
solicitor;  and  that  the  deponent  was  informed  and 
believed,  that  Anjer  was  taken  by  the  bankrupt  to 
Cart/  and  CrosSy  as  his  solicitors,  to  strike  the  first 
docket,  and  that  a  servant  of  the  bankrupt  had  been 
appointed  messenger  under  the  first  fiat,  and  was  left 
in  the  possession  of  bis  effects;  that  the  deponent  was 
informed  and  believed,  that  Anjer  had  stated  that  his 
object  in  presenting  the  present  petition  was,  that  he 
might  be  enabled  to  obtain  payment  of  the  costs  of 
and  attending  the  first  fiat,  and  of  the  meetings  of  the 
bankrupt's  creditors,  and  that  he  should  not  have  pre- 
sented the  same,  if  such  costs  could  have  been  obtained 
by  him  under  the  second  fiat ;  and  that  several  of  the 
bankrupt's  creditors  had  expressed  to  the  deponent 
their  satisfaction,  that  Mr.  Kingston  had  instructed 
him  to  issue  the  second  fiat,  as  they  conceived  it 
would  be  more  impartially  proceeded  with,  than  that 
in  the  hands  of  the  bankrupt's  solicitors. 

Mr.  H.  W.  Hall  also  deposed,  that  he  attended  the 
meeting  of  the  6th  June  on  behalf  of  John  Hall  and 
R.  B.  Ward;  and  that  he  understood,  that  the  remarks 
of  the  chairman,  as  to  the  issuing  of  a  second  fiat,  were 
meant  to  induce  the  creditors  not  to  strike  a  fresh 
docket,  so  as  to  prejudice  the  bankrupt  in  his  endea- 
vours to  effect  the  composition  within  the  time  pro- 
posed, and  were  not  meant  to  restrain  any  creditor  from 
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proceeding,  in  case  the  bankrupt  could  not  carry  the  re-  ISS2. 
solution  of  that  meeting  into  effect;  that  on  the  7th  of  £,  p„^ 
June  he  informed  Mr.  Kingston,  that  the  parties,  pro- 
posed as  guarantees,  had  then  wholly  declined,  and  that 
he  did  not  believe  that  the  required  guarantee  could  be 
obtained ;  and  that  when  he  gave  this  information  he 
expressed  his  belief  to  Mr.  Kingston,  that  it  would  be 
far  more  satisfactory  to  the  general  body  of  creditors, 
and  more  beneficial  to  their  interests,  that  any  proceed- 
ings to  be  adopted  against  the  bankrupt  should  be 
under  the  control  of  the  creditors,  rather  than  in  the 
management  of  the  bankrupt  and  his  solicitors. 

Mr.  Swanston  and  Mr.  J.  Russell,  who  appeared  on 
behalf  of  the  petitioning  creditor  under  the  second  fiat, 
took  a  preliminary  objection  to  the  prayer  of  the  peti- 
tion. The  petitioner  prayed,  that  the  .Court  would 
reverse  the  order  of  the  Lord  Chancellor  annulling  the 
first  fiat,  which  this  Court  had  no  authority  to  do. 
The  Court  of  Review  has  no  more  power  to  interfere 
with  the  order  of  the  Lord  Chancellor,  than  the  Vice- 
ChanceUor  has,  in  the  most  common  form  of  proceed- 
ing, any  power  to  reversa  an  order  of  the  Lord  Chan- 
cellor for  six  weeks  time  to  answer.  In  all  these  cases, 
application  must  be  made  to  the  Lord  Chancellor  him- 
self. The  19th  section  of  the  act  (a),  which  constitutes 
this  Court,  expressly  reserves  the  power  to  the  Lord 
Chancellor  to  order  any  fiat  to  be  rescinded  or  an- 
nulled, which  order  is  declared  to  have  all  the  force 
and  effect  of  a  writ  of  supersedeas.  There  is  no 
power  given  by  the  act  to  this  Court,  to  reverse  such 

(a)  1  &  2  WUL  4.  c.  56. 
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1832.       an  order  of  the  Lord  Chancellor;  consequendy,  the 
jBjj  pi^rtg      prayer  of  the  petition  is  irregular  and  infonnaL 

.Anjkb. 

The  Court  overruled  the  objection;  the  Chief 
Justice  observing,  that  though  the  Court  had  no 
power,  given  it  in  terms,  to  rescind  the  order  of  the  Lord 
Chancellor,  it  could,  nevertheless,  intimate  its  opinion  on 
the  subject  to  his  Lordship^  and  he  would  then  act  in 
accordance  with  the  suggestion  of  this  Court. 

Mr.  Montagu  and  Mr.  Koe,  in  support  of  the  petir 
tion,  then  submitted  that  the  second  docket  was  struck 
in  violation  of  good  faith.  This  might  be  collected  £rom 
the  statement  made  even  by  Kimgston  himself,  at  whose 
instance  the  second  fiat  was  issued.  Ktrngsiam  must 
have  known  there  was  a  bomajide  intention  to  prose- 
cute the  first  fiat,  unless  the  bankrupt  could  effect  a 
compromise  with  his  creditors ;  be  was,  therefore,  not 
justified  in  issuing  the  second  fiat.  In  Ex  parte 
Freewnm  (a),  it  was  decided,  that  where  there  was  a 
homajide  intention  to  prosecute  a  commission,  akhou^ 
it  had  been  actually  superseded  according  to  the  pro- 
visions of  the  general  order  {b\  yet  that  a  second  onn- 
Hiission  was  not,  asamatterof  absolute  right,  to  be  granted 
toanothersolidtcNr;  but  that  under  certain  drcomstances 
the  first  commission  might  revive,  and  the  second  commia- 
sion  be  superseded.  And  in  fTarruoas  case  (r),  after  is- 
suing a  commiarion,  where  a  delay  of  even  four  mnntlia 
had  occurred  beibre  any  thing  was  done  under  it — which 
delay  had  arisen  firom  the  bankrupt,  and  not  firom  the 
petitioning  creditor, — a  commission  was  ordered  to  be 
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proceeded  with.  Upon  the  same  principle  Lord  Eldon        IS92. 
held  in  Ex  parte  Sandenia)^  that  although  a  commission       £x  parte 

A.MJBA 

may  be  supersedable  under  Lord  Loughborough's 
order,  for  want  of  prosecution,  yet  if  any  person,  know- 
ing it  is  to  be  proceeded  in,  takes  out  another,  he  will 
be  liable  for  the  costs.  As  to  the  reason  assigned  by 
Kingston  for  striking  the  second  docket,  namely,  to 
prevent  improper  influence  in  the  conduct  of  the  first 
fiat — there  is  no  weight  in  the  objection,  that  the  same 
solicitor,  who  had  been  concerned  for  the  bankrupt,  was 
employed  by  the  petitioning  creditor  in  issuing  the  first 
fiat,  or  that  that  fiat  was  taken  out  with  the  concurrence 
of  the  bankrupt. 

For  these  reasons,  therefore,  they  contended  that 
the  original  fiat  issued  by  the  petitioner  ought  to  be 
pro<;eeded  with. 

Mr.  Swanston  and  Mr.  J.  Russell,  contr^.  The 
second  fiat  being  now  the  legal  fiat,  and  the  creditor 
on  whose  petition  it  issued  having  a  bond  jide  debt 
which  is  not  impeached,  the  petitioner  must  show  some 
good  reason  for  the  intervention  of  this  Court, — some 
benefit  that  may  be  likely  to  accrue  to  the  bankrupt's 
estate,  before  the  Court  will  'be  induced  to  upset  the 
second  fiat  and  revive  the  first.  This  is  not  a  question 
to  substitute  bankruptcy  for  compromise ;  but  the  only 
point  is,  whether  the  Bristol  solicitors,  who  are  the 
bankrupt's  solicitors,  and  not  those  of  the  petitioning 
creditor,  are  to  have  the  prosecution  of  the  fiat.  If 
there  was  a  negociation  going  on  between  the  bank- 
rupt and  his  creditors  after  the  issuing  of  the  first  fiat, 

(a)  1  Rose,  85. 
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1882.  there  would  have  been  no  diiBculty  in  appljring  to  the 
Eirarte  discretion  of  the  Court  for  further  time  to  open  the  fia^ 
Anjer.  before  the  time  had  wholly  expired.  There  was  no 
given  period  agreed  upon  at  the  meeting  of  the  6th 
June  for  the  bankrupt  to  effect  a  compromise  with  his 
creditors;  but  the  agracment  then  entered  into  was  only 
a  conditional  agreement,  to  give  the  bankrupt  an  op- 
portunity of  endeavouring  to  effect  such  compromise. 
If  there  had  been  any  specific  agreement  to  ^ve  the 
bankrupt  a  week  for  this  purpose,  Mr.  Kingston  would 
then  of  course  have  acted  contrary  to  good  faith  by  is- 
suing a  fiat  on  the  9th  of  June,  but  no  precise  time  was 
agreed  upon.  Unless  the  circumstances  under  which 
the  second  fiat  was  issued  amount  to  fraud,  there  is  no 
ground  whatever  for  superseding  it ;  and  here  we  con- 
tend, that  no  fraud  can  be  charged  against  us.  [Sir 
J.  Cross.  The  fraud  imputed  to  you  is  this,  that 
Kingston  attended  the  several  successive  meetings  to 
arrange  the  bankrupt's  affairs;  that  he  himself  pro- 
posed the  delay  of  a  week,  and  before  that  time  had 
expired,  that  he  issued  another  fiat.  Sir  G.  Rose. 
Before  the  petitioning  creditor  under  the  first  fiat  is 
entitled  to  say  anything  about  fraud,  he  must  show 
that  he  worked  his  fiat  properly ;  but  here  the  twenty- 
eight  days  expired  long  before  the  second  fiat  issued.] 
If  nothing  had  transpired  at  the  meeting  of  the  6th 
June,  Kingston  would  of  course  have  been  competent 
to  issue  a  fiat  It  was  therefore  equally  competent  to 
him. to  do  so,  after  it  was  impossible  for  the  bankrupt 
to  fulfil  any  agreement  entered  into  by  him  on  that 
day. 

The  cases  cited  on  the  other  side  do  not  apply  to 
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the  facts  of  this  case.  In  Ex  parte  Freeman  (a)  the  1^92. 
order  for  the  supersedeas  was  obtained  by  the  peti-  £z  parte 
tioDiog  creditor  under  the  second  commission^  without 
diadosing  to  the  Lord  Chancellor  the  circumstances 
under  which  it  was  applied  for,  and  which  were  known 
to  the  party  at  the  time  he  obtained  the  order  for  the 
supersedeas — namely^that  a  petition  had  been  presented 
by  the  petitioning  creditor  under  the  first  commission, 
praying  that  the  time  for  proceeding  in  it  might  be 
enlarged.  In  Ex  parte  Sanden{b\  though  the  facts 
were  similar  to  those  of  the  present  case,  there  was  in 
reality  no  order  made ;  so  that  that  case  is  no  authority 
for  granting  the  prayer  of  this  petition.  The  peti- 
tioning creditor  under  the  first  fiat  in  this  case,  with-* 
out  any  previous  connection  whatever  with  the  bank- 
rupt's solicitor  in  the  way  of  business,  employs  that 
solicitor  to  issue  the  fiat.  It  is  clear,  therefore,  that 
this  fiat  was  the  bankrupt's  fiat,  and  was  issued,  not 
with  the  intention  of  efiectually  prosecuting  it,  but  for 
the  purpose  of  driving  the  creditors  into  a  compromise, 
or  facilitating  any  other  arrangement  which  the  bank- 
rupt might  propose  to  make  with  them. 

Mr.  Montagu^  in  reply.  The  question  here  is, 
whether  the  creditor  who  issued  the  second  fiat  is  not 
ancillary  to  the  delay  in  prosecuting  the  first,  and  whe- 
ther his  conduct  does  not  amount  to  a  breach  of  good 
fidtb.  .He  attended  every  meeting  that  was  held  to 
consider  the  propriety  of  working  the  first  fiat,  or  ac- 
cepting the  composition  ofiered  by  the  bankrupt.  At 
every  one  of  these  meetings  he  assented  to  the  delay, 

(a)  1  Rose,  380.  (ft)  1  Rok,  85. 
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1832.  impliedly 9 — at  the  last,  avowedly  and  expressly.  The 
£z  parte  objections  that  have  been  made  to  the  first  fiat  are  two: 
1st,  That  it  is  issued  by  the  bankrupt's  solicitor:  2d, 
That  there  has  been  an  improper  attempt  to  effect  a 
compromise.  With  respect  to  the  first  objection,  it  is 
sufficient  to  refer  to  the  42d  section  of  the  Bankruptcy 
Court  Act  (a),  which  expressly  declares  that  no  fiat 
shall  be  annuUed,  nor  any  adjudication  reversed  '^  by 
reason  only  that  the  fiat  or  adjudication  has  been  con* 
certed  by  and  between  the  petitioning  creditor,  his  so- 
licitor or  agent,  or  any  of  them,  and  the  bankrupt,  his 
solicitor  or  agent,  or  any  of  them."  Then,  as  to  the 
second  objection.  With  regard  to  compromises, 
there  are  two  classes  of  cases;  1st,  those  before 
the  commission  has  been  opened ;  ^d,  those  after  it 
has  been  opened.  The  object,  which  the  Court  had 
always  in  view  in  superseding  a  commission  on  the 
ground  of  a  compromise,  was,  that  one  creditor  should 
not  help  himself  at  the  expense  of  the  others.  But  it  was 
never  the  intention  of  the  Court,  that  the  petitioning  cre- 
ditor, with  the  great  seal  in  his  pocket,  should  use  it  as  the 
summum  jus,  which  is  often  summa  injuria^  but  that  he 
should  use  it  kindly  and  discretely, — not  for  the  purpose 
of  tearing  the  poor  bankrupt  to  pieces,  but  to  make  a 
reasonable  and  equitable  arrangement  with  the  credi- 
tors, if  such  could  be  effected  without  a  commission. 
Any  arbitrary  and  inflexible  rule  would  be  most  mis- 
chievous, which  compelled  a  petitioning  creditor  to  go 
on  with  the  prosecutioii  of  a  commission,  without  any 
consideration  of  circumstances.  If  the  great  body  of 
the  creditors  are  willing  to  accept  of  terms  of  compro- 
mise, the  petitioning  creditor  must  have  a  heart  as 

(a)  I  &  2  WilL  4.  c.  56. 
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bard  as  adamant,  if  he  does  not  comply  with  the  gene-        18d^. 
ral  wish.     Lord  Eldon  says  in  Ex  parte  Freeman  (a),       ^T^te 
that  there  may  be  circumstances  to  relax  the  rigour  of       -A-njer, 
the  General  Order(6) ;  and  that  to  hold  that  n6thing  but 
adjudication  and  advertisement  in  the   Gazette  can 
satisfy  the  intention  of  the  order,  would  be  most  un- 
wholesome.    The  supersedeas,  too,  in  this  case,  was  is- 
sued prematurely,  and  contrary^  to  the  spirit,  if  not  to 
the  terms  of  Lord  Eldon's  General  Order  (e),   which 
directs  that  no  commission   shall  be  superseded  until 
after  the  second  meeting. 

Erskine,  C.  J. — If  the  Court  could  see,  that  the  ad- 
nunistration  of  the  bankrupt's  effects  could  not  as 
well  be  effected  under  the  second  fiat,  as  under  the 
first-— or  that  the  proceedings  imder  the  second  fiat 
could  not  be  carried  on  as  advantageously  for  the 
creditors, — means  would  have  been  found,  without 
interfering  with  the  Lord  Chancellor's  jurisdiction,  to 
give  effect  to  the  first  fiat.  But  it  is  not  pretended,  on 
the  part  of  the  petitioner,  that  Kingston,  who  sued  out 
the  second  fiat,  is  not  a  good  petitioning  creditor; 
and  it  is  asserted  by  the  respondent,  that  the  first  fiat 
was,  in  truth,  sued  out  by  the  bankrupt  himself— having 
been  issued  on  the  application  of  the  bankrupt,  and  the 
petitioning  creditor  having  adopted  his  solicitors  for  that 
purpose.  I  own,  there  appears  to  me  good  ground  for 
this  assertion.  For  what  was  the  first  step  of  Mr.  Anjer, 
the  petitioning  creditor  under  the  first  fiat  ?  Exactly  what 
would  have  been  the  conduct  of  the  bankrupt  himself.  It  is 
obvious,  that  the  real  obj  ect  was  for  a  compromise  with  the 

(•)  1  Rose,  S84.  (6)  26  June  1793. 

(e)  21  Aagott  1818 ;  Buck,  281 ;  2  Deac.  B.  L.  102. 
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18S2.  creditors,  and  not  with  the  bon&Jide  intention  of  dis- 
£^^^  tributing  the  effects  under  the  bankrupt  law.  But 
Akjsr.       then  ji;  ig  gj^jj^  ^^^  ^g  recent  statute  does  away  with 

the  former  law  relative  to  concerted  commissions^  and 
that  though  the  fiat  in  this  case  might  have  been  con- 
certed by  the  bankrupti  yet  that  such  concert  would 
now  be  no  reason  for  superseding  it.  But  under  what 
rule  of  practice  did  Mr.  Kingston  sue  out  the  second 
fiat?  Under  a  General  Order  of  Lord  LoughborougKzt 
which  directs,  that  any  commission  of  bankrupt  to  be 
executed  in  London  shaU  be  supersedable  for  want  of 
prosecution  at  the  expiration  of  14  days  after  the  date 
thereof,  and  any  country  commission  at  the  expiration 
of  28  days ;  and  a  preference  is  to  be  given,  in  issuing 
the  supersedeas,  to  the  application  of  any  other  attor- 
ney than  the  attorney  who  issued  the  first  commission. 
There  have  been  cases,  certainly,  where  the  Lord 
Chancellor  has  thought  himself  bound  to  interfere,  by 
superseding  a  second  commission  in  favour  of  the  peti- 
tioning creditorunderthefirst.  But  I  think,  underthe  cir- 
cumstances of  this  case,  we  have  not  arrived  at  that 
point,  which  would  justify  our  so  interfering  on  the 
present  occasion.  In  Ex  parte  Freeman,  Lord  Eldon 
expressly  specifies  as  one  of  the  grounds  of  his  judg- 
ment, ''  that  there  was  a  bona  fide  intention  to  proceed 
with  the  first  commission,  prevented  only  by  the  con- 
cealment of  the  witness  to  the  act  of  bankruptcy,  who 
was  kept  out  of  the  way  on  purpose.**  Now,  if  I 
thought  here,  that  the  petitioning  creditor  had  no  im- 
proper object  in  issuing  the  first  fiat,  and  had  a  bon& 
fide  intention  to  prosecute  it,  for  the  purpose  of  distri- 
buting the  bankrupt's  effects  among  his  creditors — I 
should  be  inclined  to  supersede  the  second  fiat  in  favour 
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of  the  first.  But  where  there  has  been  wilful  delay  in  \SS2, 
prosecuting  a  commission,  it  is  not  a  sufficient  reason,  Exvo^ 
that  it  was  at  the  request  of  the  bankrupt,  and  with  Anjer. 
the  concurrence  of  the  creditors.  This  doctrine  is  laid 
down  by  Lord  Eldon^  in  Ex  parte  Luke  (a),  who  puts' 
the  interests  of  the  pubUc  in  opposition  to  those  of  the 
creditors,  saying,  that  **  till  the  bankruptcy  is  declared, 
the  bankrupt  is  a  person  with  whom  all  the  world, 
ostensibly,  and  yet  nobody,  in  reality,  can  deal."  It  is 
not  to  be  made  a  matter  of  bargain  and  stipulation,  how 
long  a  fiat  can  be  kept  hanging  over  the  bankrupt's 
head  by  the  petitioning  creditor.  The  only  grounds 
alleged  for  superseding  the  second  fiat  are,  that  it  was 
sued  out  against  good  faith;  but  on  the  other  hand  it 
is  alleged,  that  there  was  no  agreement  entered  into 
by  the  creditors  at  the  meeting  of  the  6th  June  to  wait 
any  specific  period  of  time,  but  that  the  agreement  was 
only  conditional  in  the  event  of  the  bankrupt  obtaining 
the  proposed  security.  On  the  6th  June,  the  time  for 
opening  the  first  fiat  had  already  expired,  by  the 
voluntary  act  of  the  petitioning  creditor;  and  the 
question  is,  whether  we  should  now  interfere,  and  set 
aside  the  second  fiat,  which  was  regularly  issued  ac- 
cording to  the  terms  of  Lord  Loughborough*^  Order. 
I  am  of  opinion,  that  we  ought  not  so  to  interfere,  and 
that  this  petition  ought  to  be  dismissed  with  costs. 

Sir  J.  Cross. — I  own  that,  till  a  late  period  of  this 
discussion,  it  appeared  to  me  that  we  could  only  take 
into  consideration  the  respective  rights  of  the  two  peti- 
tioning creditors.  And  if  we  could  do  so,  without 
having  any  fiurtber  object,   then  I  should  say   that, 

(a)  1  G.  &  J.  364. 
VOL.  U.  G 
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IBSft.  according  to  my  view  of  the  case,  there  was  an  acting 
^  '  contrary  to  good  faiths  on  the  part  of  Mr.  Kingsicm* 
Amjxk.  It  is  asserted  by  the  petitioner^  and  I  do  not  think  it  is 
satisfactorily  denied  by  Mr.  Kingstan,  that  at  the 
meeting  of  the  6th  June  it  was  agreed  by  the  creditors, 
that  one  week  should  be  allowed  the  bankrupt  to  obtain 
the  guarantee  of  Mr.  Hall  in  order  to  secure  the  credi* 
tors  6f .  8d.  in  the  pound.  Now  if  that  be  so,  Kingsiom 
ought  not  to  have  taken  advantage  of  the  delay  in  pro- 
secuting the  first  fiat^  until  the  period  of  a  week  had 
expired  from  the  6th  June.  It  is  not  without  reluct* 
ance^  I  confess,  that  I  am  induced  to  come  to  a  decision 
somewhat  at  variance  with  this  view  of  the  case.  Bol 
as  I  can  discover  no  advantage  that  will  accrue  to  the 
general  body  of  the  creditors  by  the  prosecution  of  the 
first  fiaty  I  think  we  are  bound,  in  strictness,  to  sustain 
the  second  fiat,  and  let  things  remain  as  they  are. 
There  is  no  reason  to  doubt  that  the  second  fiat  is  a 
good  fiat,  and  can  be  properly  worked;  but  there  are 
some  doubts  as  to  the  fair  and  impartial  working  of  the 
first.  It  might  also  be  held,  perhaps,  in  an  action 
brought  by  the  assignees  to  recover  the  bankrupt's 
property,  that  the  fiat  was  void,  on  the  ground  of  being 
concerted  by  him  with  a  creditor.  The  interests, 
therefore,  of  the  general  creditors  require  that  the 
second  fiat  should  not  be  annulled,  but  should  be  kept 
alive  for  their  benefit.  I  can  only  wish  that  Kingston 
should  have  been  made  to  pay  the  costs  of  this  petition, 
but  I  regret  that  this  cannot  be  the  unanimous  judg* 
ment  of  the  Court. 

Sir  G.  Rose. — I  apprehend  that  Kingsion*n  conduct, 
whatever  it  may  have  been,  cannot  affect  this  question; 
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which  is,  whether  the  second  fiat  has  heen  legally  ISSS. 
issued,  and  ought  to  be  sustained  for  the  benefit  of  the  sTpaitt 
general  creditors^  The  14th  section  of  the  Bankrupt  A"''^ 
Act  (a)  requires  the  petitioning  creditor  to  prosecute 
the  commission  until  the  choice  of  assignees.  But 
Afffer,  who  sued  out  the  first  fiat,  chose  to  delay  the 
prosecution  of  it,  by  negotiating  for  a  compromise, 
wUoh  would  have  been  nugatory,  unless  every  creditor 
bed  concuned.  Pending  this  negotiation,  the  time  for 
opening  the  fiat  expired;  after  which  any  creditor 
might  issue  a  fresh  one.  Ex  parte  Sanden  (6)  has  been 
cited  in  support  of  the  arguments  by  the  petitioner's 
eounael;  but  in  that  case,  which  was  a  petition  to  super- 
sede a  second  commission  in  fiivour  of  the  first.  Lord 
EUam  reftised  to  interfere.  The  principle  established 
by  him  also,  in  the  General  Order  of  the  Slst  August 
1818,  warrants  no  such  proposition  as  that  laid  down 
by  Mr.  Montagu.  It  is  not,  that  a  commission  may  not 
be  superseded  before  the  second  meeting  under  Lord 
LamghborougVs  Order,  for  want  of  prosecution  by  the 
petitioiiing  creditor ;  but  that  no  commission  shall  be 
superseded,  on  the  ground  of  consent  of  creditors,  until 
after  the  second  meeting.  And  the  reason  for  making 
the  order  was,  to  prevent  a  great  abuse  which  had 
crept  into  practice  in  issuing  writs  of  supersedeas.  For 
in  many  cases  of  petitions  by  the  bankrupt  to  super- 
sede, on  the  ground  of  the  consent  of  creditors,  the 
petition  was  presented  aftier  the  first  and  before  the 
second  meeting;  and  in  some  cases,  as  the  order  ex- 
preases  i^  when  the  petitioning  creditor  alone  had 
proved  his  debt  and  signed  such  consent,  without  the 
concurrence  or  knowledge  of  the  greater  number  of  the 

(a)  6  Geo.  4.  c.  16.'  (6)  1  Rose,  35. 

g2 


Ay/Em. 
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1832.'  creditors.  But  this  has  nothing  to  do  with  the  duties 
£x  pute  imposed  on  the  petitioning  creditor  under  Lord  Lough- 
borougVs  Order.  Under  that  order  the  petitioning 
creditor  is  bound  to  prosecute  the  commission  without 
delay,  or  it  is  supersedable  by  any  other  creditor  for 
want  of  prosecution,  a  London  commission  at  the  expi- 
ration of  14  days,  and  a  country  commbsion  after  ftS 
days.  We  have  refused  to  enlarge  the  time  for  opening 
the  commission  at  the  instance  of  the  petitioning  cre- 
ditor, on  the  ground  of  a  pending  negotiation  for  a 
compromise;  and  the  same  reason  equally  applies  to  a 
petition  by  the  bankrupt;  and  indeed  I  have  known  it 
done  in  both  instances.  There  are  cases,  also,  where  the 
Court  has  refused  to  enlarge  the  time,  even  where  iOs,  in 
the  pound  could  be  paid,  and  where  it  would  do  nothing 
more  than  restrain  the  advertisement  in  the  Gazette. 
In  a  MS;  case,  with  which  I  am  furnished  from  the 
Registrar's  book.  Lord  Eldon  acted  upon  the  same 
principle.  That  case  occurred  on  the  26th  December 
1826,  and  is  entitled  Ex  parte  Drew,  in  the  matter  of 
Shepherd  and  Pricier,  There  had  been  no  adjudi- 
cation within  the  14  days,  and  the  Vice-Chancellor  had 
made  an  order,  on  the  petition  of  another  creditor,  to 
supersede  the  commission  under  the  circumstances  of 
the  case,  and  the  General  Order;  and  this  petition 
was  to  set  aside  that  order.  Lord  Eldon  thought  the 
order  right,  and  observed,  that  although  the  solicitors 
and  the  petitioning  creditor  under  the  first  commission 
might  justly  be  said  to  have  meant  well,  yet  the  prac- 
tice of  holding  over  commissions,  and  setting  at  nought 
the  standing  cNrder  of  the  Court,  was  grown  so  frequent 
and  was  so  often  abused,  that  the  Court  must  check 
the  practice.    In  this  case,  also,  there  had  been  an 
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attempt  at  composition.  The  cases,  therefore,  are 
uniform  in  holding  strictly  thie  petitioning  creditor  to 
his  duty,  of  prosecuting  the  commission  for  the  sole 
purpose  of  distributing  the  effects  of  the  bankrupt, 
according  to  the  provisions  of  the  bankrupt  law.  If 
he  was  permitted  to  make  use  of  a  fiat,  not  for  the 
purposes  of  such  distribution,  but  to  effect  a  different 
arrangement  with  the  creditors,  great  mischief  would 
ensue.  I  am  of  opinion,  therefore,  that  there  are  no 
grounds  for  this  petition,  and  that  it  must  consequently 
be  dismissed  with  costs. 


1832. 

£x  part* 
Anjsb. 


Ex  parte  Green. — In  the  matter  of  Ridley. 

In  this  case  an  Order  had  been  obtained  to  amend  the 
petition,  by  inserting  a  prayer  for  costs  (a) ;  which 
Order,  it  seems,  was  drawn  up  conditionally,  that  Scott^ 
one  of  the  parties  interested,  should  be  served  with  it, 
and  that  the  petition  should  be  brought  on  for  hearing 
again  in  14  days.  That  time  being  now  expired,  and 
Scott  having  never  been  served  with  the  Order, 

Mr.  Kindersley  now  moved,  that  an  Order  should 
be  drawn  up,  absolutely,  for  the  dismbsal  of  the  petition 
with  costs. 

Sir  G.  Rose. — The  course  to  be  pursued  is  quite 
dear.  You  have  now  only  to  move  to  discharge  the 
Order  for  amendment,  and  to  dismiss  the  petition  with 
Costs,  in  which  must  be  included  the  costs  of  this  ap- 


Simihampton 
Buildtngt, 
June  23, 

Order  to  amend, 
conditionally, 
that  a  party 
should  be 
served,  and  the 
petition  be 
neard  in  14 
days.    Default 
having  been 
made  m  these 
conditions, 
the  petition  wu 
dbroissed  with 
costs. 


(•)  See  ante,  p.  42. 
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183!!.  pHcation.    For  the  petition  being  regularly  contimied, 

^P^Hq  as  appears  from  the  regi8trar*js  book,  you  were  bemicl 

®*™'-  to  be  here  at  the  end  of  the  14  days. 


^JJUJJ^^        Ex  parte  Jeffreys. — In  the  matter  of  Jeffreys. 

M^liere  a  bank-  THIS  was  a  petition  of  the  bankrupt,  praying  that  the 
ramntewithin  CouTt  would  Order  the  Commissioner  to  appoint  a  firesh 
theSowtwUi',  meeting  to  take  his  surrender,  the  bankrupt  having 
coMtMCM,^"'  omitted  to  surrender  within  the  time  prescribed  by  the 
mSt^  ttnSjw  ^^*"^>  ^  consequence  of  a  negotiation  that  had  been 
hb  sonrader.     pending  between  him  and  his  creditors  for  superseding 

the  commission,  but  which  had  afterwards  fallen  to  the 
ground.  The  assignee  joined  in  this  petition,  which 
being  supported  by  the  proper  affidavits. 

The  Order  was  made  accordingly. 


Aadaee  Ex pmrtt SkUu,  1  Bom,  381;  It pmU Bnrfmm,  IG.IcJ. 
223,  tnd  1  Detc.  B.  L.  510. 


Ex  parte  Clarke. — ^In  the  matter  of  Siwbrrrop. 
to  w-     1  HIS  was  a  petition  of  a  creditor  to  supersede  the 

penede.  oo  the  **  '^ 

graand  of  there  commission,   ou  the  ground  of  there  being  no  valid 

betn^  oo  peti-  ... 

tMoinj^  cfodi-     petitioning  creditor's  debt,  and  that  the  bankrupt  was 

lor  s  debi*    The  ^  •■•        i 

aepontknoTthe  not  a  trader.    In  the  course  of  the  hearing  of  the 

debt  reremoe  ^••i#-^tf.«*  m  « 

an  KcmiDt,       petition,  the  Court  found  it  necessary  to  refer  to  the 
ed  to bea^!x*-  Proceedings  under  the  commission,  for  the  purpose  of 

ed.  h«t  which 


not  to  be  fband  unoBi  the  proceedin|[s,  the  renoadents  ^pcr  oidered  to  p^  tkt  oofli  of 
te  dtj,  the  Govt  hari^  te  thii  cam  adjwnfld  the  kiMBf  of  the 
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iDBpectiDg  the  deposition  made  by  the  petitioning  ere-        1832. 
ditor  in  support  of  his  debt.    This  deposition  referred       £7parte 
to  a  debtor  and  creditor  account  between  the  bankrupt      Olarmm, 
and  the  petitioning  creditor,  which  purported  to  be 
annexed  to  the  deposition;  but  the  account  was  now 
not  to  be  found  among  the  proceedings. 

Mr.  M.  Z).  Hill,  who  appeared  for  the  respondent, 
stated  that  the  petitioning  creditor  had  changed  bis 
solicitor,  and  that  when  the  proceedings  were  handed 
owr  by  him  to  the  present  solicitor,  he  had  not  deli* 
vend  up  this  document. 

» 

Mr.  Swanston  and  Mr.  O.  Richards,  in  support  of 
the  petition,  contended,  that  as  one  of  the  objections 
raised  by  this  petition  was,  that  there  was  no  vaUd 
petitioning  creditor's  debt,  the  respondents  ought  to 
have  come  prepared  with  this  account,  which  was  the 
most  essential  document  upon  the  file ;  that  they  must 
have  known  long  ago  that  it  was  not  with  the  proceed- 
ings, and  ought  therefore  to  have  applied  to  the  Court 
before  the  day  appointed  for  hearing  the  petition,  that 
die  petition  might  stand  over,  to  enable  them  to  pro- 
duce the  account. 

Sir  G.  Rose. — If  the  account  is  not  produced^  the 
commission  ought  to  be  superseded,  at  the  costs  of  the 
parties  who  have  issued  it;  or»  at  least,  the  costs  of  the 
day  must  be  paid,  if  the  hearing  of  the  petition  is  put 
off*  to  enable  the  respondents  to  explain  why  the 
account  is  not  upon  the  proceedings. 

Bbskins»  C  J.-«The  most  favourable  light  in  which 
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18S2, 

£x  parte 
Claxkx. 


the  Court  can  consider  the  non-production  of  the  account 
is^  that  it  is  an  act  of  gross  negligence.  The  re- 
spondents must  therefore  pay  the  costs  of  the  day, 
and  the  matter  is  not  to  come  on  again  until  the 
account  is  produced. 


Mr.  M.  D.  Hill  hoped  that  the  Court  would  reserve 
the  question  of  the  costs  of  the  day,  until  the  merits  of 
the  petition  were  finally  decided. 

Sir  G.  Rose. — ^^Tlie  payment  of  the  costs  of  the  day, 
under  such  circumstances  as  these,  is  an  unmitigated 
condition  of  our  adjourning  the  hearing  of  the  petition 
for  the  convenience  of  the  respondents. 


Bmldingt, 
June  23 

Where  the 
CommiasioDers 
have  once  re- 
jected the  proof 
of  a  debt,  the 
creditor  may 
petitioQ  to 
prove,  Dotwith- 
standiog  the 
CommissioDers 
referred  him  to 
a  subsequent 
meeting,  at 
which  be  declin- 
ed to  attend. 

On  a  petition 
to  stay  toe  cer- 
tificate, after  an 
Older  has  been 
obtained  for  its 
allowance,  the 
Court  will  not 
open  the  order, 
unless  it  appeals 
from  the  peti- 
tion  that  the 
debt  of  the  cre- 
ditor would  turn 
the  certi6cate« 


Ex  parte  Skipp. — In  the  matter  of  Singleton. 

J  HIS  was  the  petition  of  a  creditor  for  an  order  that 
he  might  be  permitted  to  prove  his  debt,  and  that  the 
bankrupt's  certificate  might  in  the  mean  time  be  stayed. 
It  appeared,  that  the  petitioner  attended  at  a  meeting 
before  the  Commissioners  to  prove  liis  debt,  when  the 
proof  was  rejected,  but  they  referred  him  to  a  subse- 
quent meeting,  at  which  he  did  not  think  proper  to 
attend. 

Mr.  Rolfe  and  Mr.  Armstrong  appeared  in  support 
of  the  petition. 

Mr.   Talbot^  for  the  bankrupt,  objected,  that  the 
creditor  bcffbre  he  had  presented  this  petition,  ahbuld 
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nst. 

.  "7 —  Ex  parte  Fletcher. 

Semtkampton  '^ 

Ju^!'     Mr.  BICHENOR,  on  the  part  of  a  trader  agunst 

^i^TSfS-    ^^^  *  ***  ***^  issued,  applied  for  an  order  to  stay  the 
^!i! ^^9^     adjudication, — the  party  haTinir  made  an  affidavit  that 

Murt^  owed  no  m.       ^  %^ 

ddH  to  tkepeti-  there  was  no  debt  whatever  due  firom  him  to  the  peti- 

tioaixkg  dwutor,    ^      ^ 

and  had  noi       tioning  creditor,  that  he  had  committed  no  act  of  bank- 

oommittod  in 

actof  btnko       ruptcy,  and  that  he  verily  believed  the  fiat  was  issued 

against  him  for  a  vexatious  purpose.  In  suj^Kirt  of 
the  application  he  cited  Ex  parte  Prosian  (a),  and 
Ex  parte  Fletcher  (b). 

The  Court  made  the  order  as  prayed,  but  with 
liberty  for  the  petitioning  creditor  to  apply  to  the 
Court  as  he  might  be  advised. 

(a)  1  Roie,  259.  (h)  Id.  336. 


£x  parte  Francis. — In  the  matter  of  Brown. 

New  praetiee     A.  misunderstanding  having  arisen  in  the  discussion  of 

petition,  as  to  the  precise  terms  of  aprevious  order 


C,t4  made  by  this  Court  in  the  same  matter, 

Mr.  Spence,  who  i^peared  for  the  respondents, 
observing,  that  the  minutes  of  the  order,  as  he  took 
them  down  on  his  brief,  differed  materially  firom  the 
minutes  in  the  registrar's  book. 

Sir  A.  Pell  proposed,  that  in  fiiture  when  the  Court 
pronounced  any  order,  after  hearing  a  petition,  the 
registrar  should  read  aloud  his  minutes,  to  enable  the 
counsel  on  each  side  to  transcribe  a  correct  ooipj  of 
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tfaem  on  his  brief; — a  mode,  which  he  thought  would       1832. 


save  much  tune  in  future,  thatwas  now  often  lost  in      isx^ttM 
disputing  about  the  real  terms  of  an  order, — and  one      ^^^'^'* 
which  was  adopted,  with  great  convenience  to  all  par- 
ties, by  the  Court  of  Exchequer. 


Ex  parte  Drake. — In  the  matter  of  Drake. 

jTHIS  was  a  petition  of  the  bankrupt  to  surpersede  Before  the 
the  fiat,  on  the  ground  that  he  was  not  a  trader  within  tions  to  raper- 
the  bankrupt  law;  the  only  trading  alleged  against  him  gnr^ndertothe 
being  that  of  a  brickmaker,  and  the  brickfl  being  made  ^i^q^^' 
firom  the  soil  of  his  own  estate.    It  appeared,  that  the  ^^^^^^ 
time  for  the  bankrupt's  surrender  had  been  enlarged  ^{J^  4^j]J^''^ 
by  an  order  of  the  Court  until  July  next,  but  the  peti-  .  Where  a 

/  ^  »  f         bankrupt  peU. 

tion  for  the  supersedeas  was  presented  before  the  42d  tions  to  luper- 

sede,  and  at  the 
day*  same  time 

brings  an  action 
against  the  peti- 

Mr.  Montagu  appeared  in  support  of  the  petition.       tioning  cre<fitor 

dity  of  the  fiat, 

Mr.  Whitmarsh,  and  Mr.  BeiheU,  for  the  respond-  ^^JJ'^lJ^y 
ent,  took  two  preliminary  objections  to  the  hearing  of  ^«  will  pursue. 
this  petition:  Ist^  that  the  bankrupt  had  not  suT- 
rendered  to  the  fiat ;  and  Sdly^  that  he  had  brotkght  an 
action  against  the  petitioning  creditor,  which  was  still 
pending,  to  try  the  validity  of  the  fiat.  In  support  of 
the  first  objection,  they  cited  Ex  parte  Peaker{a\ 
where  it  was  held,  that  a  commission  could  not  be 
saperseded  upon  the  petition  of  the  bankrupt  before 
his  surrender,  although  all  his  creditors  consented. 

Sir  G.  Rose.*— Why  do  not  you  put  Mr.  Montagu 
to  his  election^  whether  he  will  proceed  in  the  action  or 

(a)  2  G.  &  J.  337. 
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.1852.  not?  When  the  bankrupt  has  brought  an  acti<m  at 
Ezptrte  ^^  ^  dispute  the  validity  of  his  commisBion,  in  that 
Draks.       ^^^^^  j^  petition  to  supersede  it  cannot  be  heard. 

Mr.  Aloniagu  contended,  that  it  was  entirely  in  the 
discretion  of  the  Court  to  say,  whether,  or  not,  the 
petition  should  be  heard,  until  after  the  trial  of  the 
action.  Ex  parte  Burgess  (a).  But  it  seems  clear,  fi*om 
the  report  of  the  case  of  Ex  parte  Dick{b),  that  the 
bankrupt  may  petition  to  supersede,  and  bring  an  action 
at  the  same  time  to  try  the  vaUdity  of  his  commission. 
We  should  have  been  very  glad  in  this  instance  to 
have  proceeded  first  with  the  action ;  but  they  changed 
the  venue  from  London  to  Devonshire,  and  by  so  doing 
prevented  us  firom  prosecuting  it  as  speedily  as  we 
wished. 

Erskine,  C.  J. — It  appears  tome,  that  you  ought  to 
make  your  election  now,  either  to  abandon  your  action, 
or  to  let  the  petition  stand  over  till  the  result  of  the 
action  is  known. 

Sir  G.  Rose. — Lord  Eldon  laid  down  the  rule  in 
Ex  parte  Burgess^  that  where  the  bankrupt  presents 
a  petition  while  an  action  is  pending,  he  mu3t  elect 
which  proceeding  he  will  discontinue.  But  there  are 
other  cases  to  the  same  effect,  besides  that  of  Ex  parte 
Burgess  (c).  The  common  practice  of  every  Court 
is,  when  there  are  different  modes  of  proceeding  for 
the  attainment  of  the  same  object,  to  prevent  a  party 
from  pursuing  all  at  once. 

(•)  Jacob,  659.  (6)  1  Roce,  61. 

(c)  See  Ex  parit  Priti,  Bock,  280. 
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Sir  A.  Pell. — At  this  time  of  day  one  would  have        1832. 
supposed,  that  so  plain  a  proposition  as  this,  in  regard       Kxptrte 
to  a  matter  of  practice,  would  not  even  have  borne  an       i>«aii. 
argument.    The  party  has  here  two  strings  to  his  bow, 
and  the  plain  rule  seems  to  be,  that  he  must  elect 
which  remedy  he  will  pursue. 

Mr.  Montagu  then  proceeded  to  answer  the  objection, 
as  to  the  want  of  the  previous  surrender  of  the  bank- 
rupt. Ex  parte  Peaker  does  not  apply  to  the  present 
case ;  but  even  if  it  does,  it  has  been  shaken  by  subse- 
quent decisions.  The  petition  in  that  case  was  pre- 
sented after  the  expiration  of  the  forty-two  days;  and 
though  Lord  Lyndhurst  said,  he  did  not  think  the  cir- 
cumstances of  that  case  would  warrant  him  in  making 
an  exception  to  the  general  rule,  that  a  bankrupt  must 
surrender  before  he  can  petition  to  supersede, — yet  he 
added,  that  the  question  might,  for  the  regulation  of 
such  proceedings  in  future,  be  deserving  of  considera- 
tion. He  distinguished  that  case,  too,  from  the  previous 
one  of  Ex  parte  Carting  (a),  where  Lord  Eldon  held, 
under  very  special  circumstances  (6),  that  as  a  commis- 
sion of  bankruptcy  was  merely  a  civil  process,  there 
was  no  reason  why  the  bankrupt's  surrender  might  not 
be  dispensed  with,  upon  a  petition  to  supersede  with 
the  consent  of  all  the  creditors,  notwithstanding  the 
petition  was  presented  long  after  the  forty-two  days  had 
expired.     But  Lord  Lyndhurst  afterwards  altered  the 

(a)  2  G.  &  J.  35. 

(6)  Tlie  ciiaanstancet  were,  thtt  tlie  bankrupt,  when  the  oommistion 
iatiied,  and  for  eight  years  afterwards,  was  living  abroad,  and  avowed  hie 
intention  of  not  retoming  to  England  unlesi  his  creditors  chose  to  take  16<. 
in  the  pound,  and  content  to  the  commission  being  sopemded,  which  all 
his  creditors  agreed  to,  and  signed  the  petition  for  the  supenedeas. 
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1 832,       opinion  (a)  which  he  had  expressed  hi  Ex  parte  Pedker^ 
Ezurit      A^^  agreed  with  Lord  Eldon.     And  hi  E»  parie 
Ghffm  {b\  the  Vice-Chancellor  made  an  order  to  mper- 
sede  a  commission  on  the  petition  of  the  bankrupt, 
although  he  had  not  previously  surrendered. 

Sir  G.  Rose. — It  has  certainly  been  decided  in  Ex 
parte  NiehoU  (c),  that  if  the  forty-two  days  have  not 
expired,  the  objection  as  to  the  want  of  surrender  does 
not  apply,  though  there  may  be  some  doubt  whether 
that  case  is  law.  But  I  have  always  imderstood  the 
rule  to  be,  that  where  the  forty-two  days  have  expired, 
the  bankrupt  must  surrender  before  he  can  petition  to 
supersede.  The  principle  Lord  Eldon  acted  on  waa 
this-^the  bankrupt,  by  neglecting  to  surrender  before 
the  expiration  of  the  forty-two  days^  was  not  on)y 
guilty  of  a  contempt  of  the  Great  Seal,  but  also  of 
another  tribunal,  namely,  the  Commissioners  before 
whom  it  was  his  duty  to  surrender  |  and  Lord  Eldom 
would  entertain  no  petition  firom  apy  bankrupt  uqder 
these  circumstances,  until  he  had  purged  his  contempt* 
But  was  there  not  a  case  in  the  matter  of  Coles  and 
Galpin,  in  which  this  very  question  arose  ? 

Mr.  Montagu,  In  the  case^  alluded  to  of  Ex  parte 
Galpin  (d),  it  was  not  a  petition  to  supersede  upon  the 
consent  of  creditors,  nor  was  the  petition  presented  until 

(«)  This  wu  ststed  hy  coansal  in  tht  cue  of  £f  ^rU  Glyim,  1  Moftt 
124,  which  occurred  before  the  Vice-Chancellor,  but  no  authority  is  cited 
for  the  fact. 

(h)  1  Mont.  184.  It  does  not  tppetr,  howefer,  from  the  repett  of  tiiif 
eaae,  whellier  the  petition  wu  preeented  beftn,  or  after,  the  expirttion  of  tiM 
forty-two  dayt. 

(•)  3G.  as  J.  101. 

(d)  1  Mimt.  307. 
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ajUt  the  forty-second  day;  the  Vice-Chancelbr  there*  ISSS. 
lore  said,  that  he  could  not  supersede  on  the  application  ETnirta 
of  the  bankrupt,  previous  to  his  surrender;  which  was  ^*^*'« 
Bierely  in  confirmation  of  the  general  rule.  But  in  the 
snbtequent  case  of  Ex  parte  NoreoU{a\  where  the  bank* 
mpt  was  preyented  by  illness  from  surrendering  on  the 
forty-second  day,  Lord  Lyndhursi  made  an  order  for  die 
supersedeas,  without  the  bankrupt's  surrender.  In  Ex 
parte  Woodifi),  it  was  stated  by  Lord  Hardwieke,  that 
Lord  Macclesfield  had,  in  more  instances  than  one, 
superseded  a  commission  of  bankruptcy  to  prevent  a 
prosecution  for  felony  against  the  bankrupt,  where  he 
had  not  surrendered  himself  within  the  forty-two  days,  if 
diere  did  not  appear  to  be  any  intention  to  defraud  his 
ereditoors  by  not  appearing  within  the  time  appointed, 
tad  where  his  absence  proceeded  rather  from  an  igno« 
nmce  of  the  consequence,  or  accident.  So  in  the  more 
lecent  case  of  Ex  parte  Lavender  (c).  Lord  Eklon,  re- 
cognizing the  principle  acted  on  by  Lord  Maeclesfieldf 
superseded  a  commission  to  which  the  bankrupt  had 
omitted  to  surrender  himself,  through  ignorance,  and 
icting  under  the  mistaken  advice  of  his  attorney.  But 
the  case  of  Ex  parte  NichoUs  {d)  is  decisive  on  this 
point;  for  it  is  there  held  that  a  bankrupt,  though  he 
has  not  surrendered,  may  nevertheless  sustain  a  petition 
to  supersede  the  conunission  against  him,  where  the 
petition  is  presented  before  the  forty-second  day.  In 
Ex  parte  Jones  (e), — where  Lord  Eldon  held  that  a 

(•)  1  Mont.  281.  Iq  this  case,  liowever,  it  appeared  by  the  certificate 
of  the  Commiisioiien,  that  the  baokrapt  had  duly  surrendered  himself  at  the 
lecond  meeting,  but  was  uoaUe,  through  illness,  to  attend  the  third  meeting, 
fer  the  purpose  of  passing  his  last  examination. 

(6)  1  Atk.  222.  (c)  1  Rose,  66. 

(d)  2G.&  J.  101.  («)8Ves.328, 


Peaks. 


96  CASES  ly  BANKRUPTCY, 

1833.  bankrupt,  who  has  ne^ected  to  surrender,  cannot 
£x  put*  supersede  his  commission  without  first  obtaining  leare 
to  surrender, — he  states  this  reason  for  his  deciuon, 
namely,  **  he  has  committed  a  felony,  which  cannot 
be  got  rid  of  in  this  manner.'*  But  this  reason  would 
not  apply  to  a  petition  presented  before  the  time  for  sur« 
render  has  expired.  And  it  may  be  doubted,  too,  whe- 
ther it  applies  to  one  presented  afterwards.  For  if  die 
omission  to  surrender  has  been  caused  by  illness,  or 
mere  inadvertence,  how  can  it  be  said  that  it  amounts  toa 
felony?  In£rjiar/^c/bffe9(a),  itistrue,I^rd£/tfo]isaid, 
it  would  be  attended  with  inconvenience,  if  the  bank« 
rupt  was  not  to  surrender  until  he  had  sifted  to  die 
bottom  every  ingredient  of  the  bankruptcy.  But  why 
may  not  a  person,  who  by  an  ex  parte  pioceeding  in  a 
private  room  is  declared  a  bankrupt,  be  permitted  to 
sift  every  thing  to  the  bottom,  and  show  the  illegality 
of  the  proceedings  against  him,  before  he  is  compelled 
to  submit  and  acknowledge  their  authority  ? 

Mr.  BeiheU,  in  reply,  referred  to  the  language  of 
Lord  Eidom  in  the  last  cited  case  of  Ex  parte  Jemee^ 
where  it  was  decided  that  a  commission  could  not  be 
superseded  before  the  bankrupt  has  surrendered. 
'*  If  the  bankrupt,*'  his  lordship  says, ''  is  not  to  sunrei^ 
der,  until  he  has  had  sifted  to  the  bottom  here,  the  trad- 
ings the  act  of  bankruptcy,  and  the  petitioning  creditor** 
debt;  when  these  particulars  afterwards  come  to  be 
proved  before  the  Commissioners,  many  persons,  against 
whom  commissions  of  bankruptcy  issue,  will  disprove 

(«)  11  Vet.  409.    Tlitt  was  a  petitioii,  like  the  ptesent  ooe.  whidi  luid 
been  piMmted  hefmt  the  time  for  the  btakrnpc't  soire^dcr  Ind 
but  wkkb  was  not  answered  in  time. 
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every  thiog."  Ex  parte  NichoUs  (a)  is  the  only  case  that        1 832. 
can  be  relied  on  by  the  other  side;  and  that  is  rather  a      ExT^te 
dictum  than  a  decision.    In  that  case  there  had  been       ^^^^^ 
only  one  meeting  held  under  the  commission,  and  all 
subsequent  proceedings  before  the  Commissioners  had 
been  auspended;  the  bankrupt  therefore,  it  was  alleged, 
had  no  opportunity  of  surrendering.   The  dictum  of  the 
Vice-Chancellor  goes  a  great  way  further  than  is  war- 
ranted by  the  cases  on  this  subject     And  when  the 
matter  came  on  more  deliberately  for  discussion  in  Ex 
parte  Peaier{b),  it  was  decided  that  the  bankrupt 
must  surrender  before  he  could  petition  to  supersede. 

Ebskine,  C.  J. — The  only  case  creating  any  diffi- 
cidty  in  my  mind  is  that  of  Ex  parte  NichoUs,  in  which 
the  petition  was  presented  within  the  forty-two  days,  as 
it  is  in  the  case  now  before  the  Court.  Yet  it  is  clear, 
even  in  that  case,  that  justice  required  that  the  general 
rale  should  be  relaxed;  because  the  proceedings  before 
the  Conunissioners  had  been  suspended,  and  it  was  put 
upon  the  ground  that  it  was  impossible  for  the  bank- 
rupt to  surrender.  But  that  case  by  no  means  lays 
down  a  general  rule,  that  the  bankrupt  may,  in  all 
cases,  petition  within  the  forty-two  days  to  supersede 
his  commission,  without  previously  surrendering  to  it; 
for  this  would  open  the  door  to  all  the  evils  that  were 
pcnnted  out  in  Ex  parte  Jonen  (c).  The  general  rule 
is,  that  the  bankrupt  must  surrender  before  he  can 
petition  to  supersede;  and  I  see  nothing  in  this  case  to 
take  it  out  of  the  general  rule. 


(c)  2  G.  &  J.  101.  (6)  2  G.  &  J.  337. 

(0  11  Yes.  409, 
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1852.  Sir  A.   Pell. — ^The  safe  and  prudent  course  to 

£,^^       pursue  isy  to  act  according  to  what  Lord  Lyndkursihsyn 

Daaks.  down  as  the  general  rule  in  Ex  parte  Peaier,  where  he 
held  that  the  bankrupt  must  surrender  before  he  can 
petition  to  supersede,  even  with  the  consent  of  creditors. 
Now  this  is  a  case  not  sustaiped  by  the  consent  of  ere- 
ditors,  as  in  Ex  parte  Peaker.  But  then  it  is  said,  tfwt 
the  decision  in  Ex  parte  NiehoUs  authorizes  a  deviation 
finom  the  general  rule.  It  is  enough  however  to  ob- 
serve, that  the  dedsion  of  Ex  parte  Peaker  is  of  later 
date.  Then  we  have  had  our  attention  directed  to  die 
cases  of  Ex  parte  Glynn  (a),  and  Ex  parte  Narcoti  (b): 
but  those  cases  do  not  appear  to  me  to  apply  very  much 
to  the  &cts  of  this  case ;  for  in  £r  parte  Glynm  the 
creditors  had  consented  to  the  proceeding,  and  Ex 
parte  Noreott  was  under  very  peculiar  circumstances; 
there  the  bankrupt  had  actually  surrendered  previous  to 
the  day  appointed  for  his  last  examination.  After  due 
consideration  of  all  the  cases,  it  appears  to  me  in  eveiy 
point  of  view,  that  the  general  rule  has  never  been 
broken  in  upon,  namely,  that  the  bankrupt  must  aur* 
render  before  he  can  petition  to  supersede. 

Sir  G.  Rose  concurred. 

The  Court  therefore  ordered  the  petition  to  stand 
over  until  after  tiie  action  should  be  determined  and 
tiie  bankrupt  had  surrendered;  and  the  costs  of  the 
petition  to  come  out  of  tiie  estate  (c). 

(•)  1  MonU  124.  (b)  1  Mont.  2S1. 

(r)  It  certainly  seems  in  ahsurd  rale  of  practice,  wbere  te  twiAiiit 
bemd  ^de  contests  the  validity  of  the  fiat,  on  the  ground  of  the  in- 
sufficiency of  the  trading,  the  act  of  bankruptcy,  or  the  petitioning  creditor's 
debt,  that  he  caniiot  apply  ibr  a  supersedeas  witlKMrt  a  preiFkna  tanender, 
and  being  compelled,  in  a  ceHain  degree,  to  sobmit  to  the  veiy  aatliori^ 
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wUch  he  inasti  is  iovtlid.    Sir  Wm,  Evam,  in^his  sensible  Letter  to  Sir  1882. 

Semtul  BamiUy  od  the  revLsioa  of  the  Bankrupt  Laws,  recommends  a  middle  ■ 

course  of  proceeding  on  this  subject,  namely,  to  give  the  party  an  oppor-  Ex  parte 
tnnity  of  submitting  the  question  in  each  particular  case  to  the  consideration 
of  the  Court  upon  a  particular  motion;  and  that  the  surrender  should  be 
dispensed  with,  whenever  the  opposition  to  the  commission  appears  to  arise 
from  a  fair  and  real  objection  to  its  validity,  and  not  from  any  vexatious  or 
improper  motive. — Letter  to  RonuUtf,  s.  xxvi.  See  also  £x  parte  Clarke,  in 
TO  Wkhtn,  15  Dec.,  and  Ex  jmrteFoulger  re  Po^sMr,  18  Feb,  1833,  jtott. 


Ex  parte  Clarke,— In  the  matter  of  Sewerkrop.       ^^USSST 

June  26  S^  28. 

A  WITNESS,  of  the  name  of  James  Mahony^  who  A  witness  from 
was  summoned  and  attended  to  give  viv&  voce  evidence  ing  attended  thia 
in  the  matter  of  this  petition,  which  was  heard  on  the  to  a  summo^, 
23d  of  June  (a),  was  arrested  for  debt  after  leaving  for^^J'^'^^ 
this  Court  while  he  was  waiting  to  take  his  passage  in  cSJ^Jj^J^t. 
the  steam  boat  to  convey  him  home  to  Gravesend.  ^^^  ^^  ^®  ^^^' 

•^  veyance  home, 

was  discharged ; 
although  he 

Mr.  Swanston  now  applied  for  his  discharge,  but  he  had,  on  leaving 

...  -  ^J8  Court,  gone 

stated  that  he  made  the  apphcation  on  the  represen-  to  Cathanne 
tation  of  the  party  who  instructed  him,  and  not  on  But  wiUiout  ' 

n»  J      •  costs  as  against 

atbdavit.  the  officer,  he 

not  having  been 
shown  the  sum- 

Erskine,  C.J. — ^There  must  be  an  affidavit  pro-  mons  to  attend 

*^         this  Court 

duced  to  the  registrar,  and  then  you  may  take  an  order 
for  the  witness's  attendance  in  this  Court,  with  a  view 
to  his  discharge. 

Mr.  Swanston  accordingly  mentioned  the  matter  again      jun*  28. 
at  the  next  sitting  of  the  Court,  and  stated  that  he  was 
now  prepared  with  the  necessary  affidavit.    The  witness 
swore,  that  he  had  been  served  with  a  summons  to 

(a)  See  ante,  p.  86. 

h2 
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ISS2.  attend  the  Court  of  Review  on  the  23d  of  June;  that 
£x  parte  ^^  ^^^  Gravesend  on  that  day  by  the  steam  boat,  for 
LAKKx.  ^j^^  purpose  of  obeying  the  summons,  and  that  he  was 
also  subpoenaed  to  attend  in  the  Court  of  Common 
Pleas  at  Westminster  on  the  same  day,  as  a  witness  in 
the  trial  of  a  cause  of  Cripps  v.  Sewerkrop;  that  the 
hearing  of  the  petition  in  the  Court  of  Review  was  put 
off  on  the  application  of  counsel,  and  the  cause  in  the 
Court  of  Common  Pleas  did  not  come  on ;  that  he  then 
went  in  a  direct  road  to  London  Bridge  to  get  on 
board  the  steam  boat,  calling  upon  a  friend  in  Pancras 
Lane  in  his  way,  who  was  to  accompany  him  back  to 
Gravesend;  and  while  he  was  waiting  in  Pancras  Lane 
till  it  was  time  to  join  the  steam  boat,  the  arrest  took 
place. 

Mr.  BarloWf  for  the  arresting  creditor,  opposed  the 
application.  The  attorney  in  the  suit  had  made  an 
affidavit,  in  which  he  swore  that  he  searched  for  the 
cause  of  Cripps  v.  Sewei'krop  in  the  proper  cause 
paper  of  the  Court  of  Common  Pleas,  and  that  it  was 
not  in  the  paper  of  that  day;  and  that  after  the  witness 
had  left  the  Court  of  Review,  the  attorney  met  him  in 
Catherine  Street  in  the  Strand,  and  went  with  him  to  a 
tavern  in  an  adjoining  street.  He  submitted,  therefore, 
that  the  witness  did  not  go  the  nearest  way  home. 

The  Court,  however,  made  an  order  for  discharging 
the  witness  from  custody ;  but  without  giving  any  costs 
against  the  officer,  as  the  order  for  his  attendance  in 
this  Court  was  not  shown  by  him  to  the  officer  previous 
to  the  arrest  (a). 

(a)  Note.— Some  few  cases,  which  according  to  their  date  should  have  fol- 
lowed this,  are  unavoidably  postponed,  but  will  appear  in  the  next  Number. 


SITTINOS  AFTER  TRINITY  TERM,   2  WILLIAM  IV-  101 


In  the  matter  of  Augustus  Applegath.  1832. 


1  HIS  matter  came  before  this  Court  by  an  adjourn-  Coram, 

Enkint  C  J 

ment   of  a  meeting  of  audit  and  for  the  examination  \^y  conKot. ' 
of  the  assignees  before  Mr.  Commissioner  Fonblanque,  Although  an 

audit  meeting 

under  the  1  &  2  Will  A.  c.56.  s.30.(o),  pursuant  to  the  ha»  closed,  and 

,  .the  asiignees 

followmg  memorandum: — "At  the  Court  of  Commis-  accounteare 
sioners  of  Bankrupt,  Basinghall-street,  the  1st  August  Commissioner 
1832,  &c.     This  being  the  day  appointed  by  me,  by  ad-  meeting  has 
journment  from  the  23d  July  last  past,  for  auditing  the  mi^the  m!^- 
accounts,  and  for  the  examination  of  the  assignees  of  ^^^^^2^* 
the   swd  bankrupt's   estate  and    effects,  and  for  re-  J^f^J^ni^^ 
viewing  the  accounts  of  the  assignees  which  had  been  accounts,  and  to 

^  ^  re-mvestigate 

passed  at  the  audits  held  before  the  late  Commis-  those  accounts 

generally  if 

sioners,   as   to  certain    alleged   omissions    therein  of  need  be. 
sums  of  money  stated  to  have  been  received  by  the 
solicitor  or  agent  of  the   said   assignees  ;    and   Mr. 
Bethellf  who  appeared  before  me  as  counsel  for  Henry 


(«)  This  section  provides,  "  that  any  one  of  the  said  six  Commissioners^ 
if  be  think  fit,  may  adjourn  the  examination  of  any  bankrupt  or  other  person 
to  be  taken  either  before  a  Subdivision  Court  or  the  Court  of  Review,  and 
may  likewise  adjourn  the  examination  of  a  proof  of  debt  to  be  heard  before 
a  SnbdiTision  Court ;  which  said  Court  shall  proceed  with  such  last-men- 
tioned examination,  and  finally,  and  without  any  appeal,  except  upon 
matter  of  law  or  equity,  or  of  the  refusal  or  the  admission  of  evidence,  shall 
determine  upon  sucli  proof  of  debts ;  provided  always,  that  in  case,  before 
the  said  Commissioner  or  Subdivision  Court,  both  parties,  the  assignees 
or  the  ma^OT  part  of  them,  and  the  creditor,  consent  to  have  the  validity  of 
aAy  debt  in  dispute  tried  by  a  jury,  an  issue  shall  be  prepared  under  the 
direction  of  the  said  Commissioner  or  Subdivision  Court,  and  sent  for  triaf 
befiore  the  chief  judge  or  one  or  more  of  the  other  judges  -,  and  if  one  party 
only  applies  for  such  issue,  the  said  Commissioner  or  Subdivision  Court 
shall  decide  whether  or  not  such  trial  shall  be  had,  subject  to  an  appeal  as 
to  such  decision  to  the  Conrt  of  Review." 


Appleoath. 
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1832.  WestaUf  one  of  the  assignees  whose  examination  had 
In  re  been  so  adjourned  as  aforesaid^  having  objected  to 
such  examination  and  to  such  passed  accounts  being 
re-opened ;  and  having  stated  that  it  was  the  intention 
of  the  said  assignee,  under  the  advice  of  his  counsel, 
to  appeal  to  the  Court  of  Review  in  case  such  audits 
were  re-opened :  and  it  further  appearing  to  me,  that 
several  questions  of  law  and  equity  would  arise  out  of 
the  investigation  of  the  accounts,  and  the  conduct  of 
the  assignees,  which  I  had  not  jurisdiction  to  deter- 
mine, r  do  adjourn  the  further  examination  of  the  said 
Henry  Weston  to  the  Court  of  Review. 

John  S.  M.  Fonblanque, 
Commissioner.'* 

In  this  case  it  appeared,  that  the  commission  issued 
against  the  bankrupt,  Augustus  Applegath,  some  time 
in  the  year  1826,  at  the  instance  oi  Henry  Weston,  the 
petitioning  creditor,  and  who,  together  with  Thomas 
Bensley,  was  chosen  assignee,  and  James  Bethune 
Bostock  was  appointed  solicitor  under  the  commission. 
At  an  audit  meeting  9th  January  18^,  the  sum  of 
4S&7L  4«.  Sd.  was  found  in  the  hands  of  the  assignees^ 
and  4853/.  I3s,  Sjtd.  was  ordered  to  be  divided,  re- 
taining the  sum  of  43/.  10^.  11|</.  till  the  next*  divi- 
dend, to  answer  such  charges  and  expenses  as  the 
assignees  might  be  liable  to.  At  the  second  audit 
meeting,  6th  May  1831,  the  Commissioners,  by  memo* 
randum  signed,  certified  that  an  account  was  produced^ 
but  the  assignees  refused  to  sign  the  same,  on  the 
ground  that  the  balance  thereby  appearing  due  from 
them  was  not  in  their  hands,  and  they  adjourned  the 
meeting  till  the  3d  June  thea  nexti  ordering  a  fuhhiir 
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diridend  to  be  adyertised  for  that  day.  And  by  the  IS32. 
same  memorandum  they  ordered  the  balance  appear-  j^^ 
ing  upon  the  said  account  to  be  paid  into  the  bankers 
to  the  commission  by  Mr.  Bostock.  At  the  ad- 
journed meeting  on  the  8d  June  1831^  the  Commis- 
sioners found  the  balance  of  2484^.  lis.  4td.  to  be  in 
the  hands  of  the  assignees^  and  ordered  1718^  14«.  to 
be  divided^  and  the  sum  of  £S4/,  to  be  retained  in  the 
hands  of  the  assignees.  At  this  raeetii^g  an  account 
was  tendered  by  the  assignees,  to  which  the  following 
memorandum  was  attached  by  the  Commission's : — 
^  This  account  was  passed  subject  to  the  investigation 
of  the  account  tendered  by  Mr.  Basiock  this  day.** 
On  the  S3d  June  ISSl,  the  following  memorandum  was 
ako  signed  by  the  Commissioners: — ''Memorandum, 
that  we  the  undersigned  being  &c.  having  declared 
a  dividend  on  the  8d  June  inst.  on  an  admitted  balance, 
and  postponed  the  audit  of  the  accounts  of  the  as- 
signees  to  this  day,  met  for  the  purpose  of  auditing  the 
said  accounts ;  and  having  examined  the  said  accounts, 
and  compared  the  receipts  with  the  payments,  do  find 
that  there  was  at  the  kast  a  balance  of  2199/.  3s.  8d. 
in  the  hands  of  the  assignees  on  the  said  3d  June  inst.'* 
It  appeared  that  Mr.  Bostock  had  been  the  party  em- 
ployed to  get  in,  and  was  entrusted  with  the  money 
belonging  to  the  estate,  and  that  the  last-mentioned 
sum  of  SI  99/.  3s,  8d.  was  composed  of  sums,  part  of 
which  were  received  by  him  prior  to  the  first  dividend 
in  January  18^,  and  were  at  that  time  due  to  the 
estate,  and  ought  consequently  to  have  been  included 
in  the  accounts  of  the  assignees  at  that  time,  and  sub- 
sequently audited  by  the  Commissioners.  Mr.  Bost6ck 
had»  it  appeared)  since  absconded  and  ehe  creditors 
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now  sought  to  cfaarge  the  assignees  with  his  defitult^ 
and  for  that  purpose  proceeded  to  examine  Mr.  fVettom 
before  Mr.  CommiGsioner  Fonblanque.  When  the 
matter  came  before  the  Court  by  adjournment,  the 
following  question  was  propounded  to  Mr.  Wettau  : — ■ 
"  Have  you,  or  has  Mr.  Boitock,  by  your  authority  oc 
otherwise,  received  any  sum  of  money  from  any  debtors 
of  the  bankrupt's,  or  otherwise  belonging  to  the  bank- 
rupt's estate,  previously  to  the  time  of  any  former  audita 
of  your  accounts,  which  have  not  been  given  credit  for, 
or  included  by  you  in  those  accounts  ?"  To  which  he 
demurred,  and  gave  the  following  reply: — "  By  the 
advice  of  my  counsel  I  demur  to  the  question,  as  the 
accounts  have  been  audited  and  settled  a  considerable 
time  ago,  and  so  I  protested  before  Mr.  Commissioner 
Fonblanque.  I  am  also  advised,  that  the  proper  mode 
of  proceeding  in  this  case  is  by  a  petition  to  this  Court, 
when  the  whole  merits  may  be  heard,  and  this  Court 
will  have  authority  to  proceed  personally." 


Mr.  Swaatton  and  Mr.  Anderdon  for  the  creditors.-^ 
Assuming  for  a  moment  that  we  charged  thu  to  bt 
a  case  of  gross  fraud  on  the  part  of  the  assignees,  and 
that  they  have  wilfuUy  passed  thdr  accounts  with  the 
knowledge  that  they  were  false,  (although  we  do  not  pre- 
tend to  carry  it  to  that  extent,)  even  then  the  demurrer 
to  this  question  cannot  avail  them.  The  objection 
taken  is,  not  that  they  will  be  answering  that  whidt 
may  tend  to  criminate  them,  but  merely  that  the  so. 
counts  have  already  been  audited  and  passed.  Th^ 
Court  cannot  adopt  such  a  reason  foe  ^eii  ^Iqiq^^ 
without  some  positive  rule  of  law.  In  th^  ^QOth  Kcti^^^ 
"  6  Geo.  4h  c.  16.,  there  is  no  such  r\*J\e  w^*  \**-. 
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Appuoatb* 


Their  power  is  oo-extensiye  with  the  accounts  themr 
selves.  Here  also  the  Commissioiiers  have  expressly 
tfeated  these  accounts  as  unsettled  and  undeter- 
mined. As  to  the  question,  whether  this  Ckmrt  has 
power  to  oommiti  where  a  case  comes  before  them  in 
the  present  shape,  there  can  be  no  doubt  that  requites 
argument  to  remove  (a). 


Mr.  MatUagu  for  the  assignees. — Mr.  Wegtmin  sols 
reason  for  refusing  to  answer  the  questicm  proposed  is, 
that  by  the  mere  adjournment  of  the  examination  to 
this  Court,  the  whole  circumstances,  which  are  neces- 
sary to  the  doing  of  justice  to  the  assignees,  cannot  be 
known.  If  this  matter  were  properly  brought  before 
this  Court  by  petition,  or  by  motion,  the  whole  merits 
would  necessarily  be  developed,  and  the  assignees 
would  not  be  charged  in  respect  of  the  defaults  of 
others.  I  contend,  that  in  the  present  shape  of  pro« 
ceeding  the  assignees  cannot  be  bound  to  answer  this 
question.  If  Mr.  Westam  refuse  to  answer  it  before 
the  Commiasiofier,  he,  singly,  has  no  power  to  compel 
an  answer  by  commitment;  neither  has  this  Court  such 
power,  where  the  matter  comes  before  it  merely  in  the 
shape  of  an  adjourned  examination.  Again,  the  Com* 
missioners  having  audited  the  accounts,  cannot  m>w 
proceed  to  re>audit  them*  Under  the  old  law  no  such 
power  existed,  nor  is  any  addition  made  by  the  new  act. 
When  the  accounts  are  once  determined  by  the  Com- 
missioner, his  power  is  at  an  end,  and  the  only  mode  of 
rectifying  any  mistake  in  the  account,  is  by  a  petition 
to  a  higher  tribunal ;  as,  for  instance,  this  Court.   In  the 

(a)  Sed  vide  pott,  n  Heath,  Sth  Feb.  1833  ;  re  Feah,  12dk  Feb.  1833 ; 
re^nikflkkl^  1839>  whMtbt  Cswt  tbrogbt  tkgr  hMl  so  ssch  ponsc; 
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of  Taiying  or  expungiDg  the  proof  of  debts^  the       IB$2. 
ComnkBioners  might,  ai  tie  same  meetings  receire  fiir-        "^^ 
tiier  eyidence,  and  alter  or  expuoge  the  proof  made  at    ^jn^mA-n, 
dbat  meetmg  (a),  but  afterwards  they  had  no  power  to  do 
80,  except  upon  petition ;  Ex  parte  Whiteside{b),  Ex 
parte  Graiam  (c).    So  it  is  in  the  case  of  a  dividend. 
By  the  lOlst  section  of  the  6  Geo.  4.  c.  16.  the  Com- 
missioners  have  large  powers  and  great  facilities  of  exa- 
ndning  the  assignees ;  and  if  further  justice  is  required^ 
9&fet  the  determination  of  the  particular  meeting  in 
which  these  powers  are  ineffectually  exercised,  it  can 
only  be  had  on  petition.    Nothing,  however,  in  that 
section  extends  to  give  power  to  the  Commissioners  to 
commit  the  assignees,  in  a  case  like  the  present.    Nei- 
ther can  this  Court,  upon  a  mere  transfer  of  matter  by 
adjournment  firom  the  Commissioners.    If  it  tsai  com- 
nut,  it  is  only  by  its  original  jurisdiction,  and  that  by 
petition;  for  the  30th  section  of  1  ft  2  WM.  ^  c.  56., 
which  authoriies  the  adjournment,  gives  this  Court  no 
greater  power  than  the  Commissioner   himself  has. 
So  again  by  the  3d  section  of  the  same  act  all  matters  are 
to  be  brought  on  by  way  of  petition,  motion,  or  special 
caae,  according  to  the  rules  and  regulations  hereinafter 
provided.     And   then  by  the  general  order  of  the 
Court  (d),  the  old  practice  is  to  be  adhered  to. 

Mr.  SwanetoHy  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — If  I  thought  that  the  character  of 
Mr.  JVesian  was  in  any  way  brought  into  question^ 
I  should  pause  for  a  while  before  I  delivered  my  judg- 

(a)  1  Mont.  &  G.  B.  L.  311.  (6)  1  Rose,  319. 

(€)  1  Rm>  466,  (a)  Ord.  36  >  1  D«u  &  ChiU  nil*  Apptnd. 
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ISSt,  ment.  Or  if  I  thought  it  was  necessary  to  go  through 
jq^  the  facts  in  detail,  or  if  I  doubted  whether  it  were 
Afflxoatb.  niQpe  discreet  to  try  the  question  on  motion,  or  petitioUi 
I  should  deem  the  case  worthy  of  some  longer  time  for 
consideration.  But  it  seems  to  me,  that  the  matter 
turns  neither  upon  the  answer  given  by  Mr.  Weston^ 
nor  upon  the  nature  of  the  proceeding  by  which  it  is 
brought  before  the  Court. 

The  simple  question  is,  whether  Mr.  Weston  ought 
to  answer  the  interrogatory  put  to  him  by  the  Commis- 
sioners, and  not  whether  the  power  of  this  Court  to 
commit  arises.  This  being  an  adjourned  examination, 
the  Court  will  adopt  the  same  principles  as  attached 
when  before  the  Commissioner.  But  it  is  said,  that  the 
question  ought  not  to  be  answered,  because  the  Com- 
missioner had  no  power  to  commit  in  case  of  refusal  to 
answer.  I  take  it,  that  prior  to  the  6  Geo.  4.  the  Com- 
missioner had  no  power  to  commit  the  assignee,  if  he 
should  refuse  to  answer.  But  the  section  101  of  the 
6  GeoA.^  which  is  a  new  enactment,  is  a  dear  legislative 
exposition  of  the  S3d  and  34th  sections ;  and  though 
that  section  applies  only  to  particular  cases,  yet  I  think 
die  Commissioner  has  a  general  power  to  commit,  from 
die  very  spirit  of  the  statute.  For  if  the  right  oi 
commitment  were  to  be  the  test  of  the  Commissioner's 
power  to  examine,  and  he  was  held  to  have  no  such 
power  to  comnut,  then  indeed  he  could  have  no 
power  to  examine  at  all.  But  it  is  absurd  to  suppose 
that  the  legislature,  having  given  the  power  to  examine, 
should  be  guilty  of  so  gross  an  absurdity.  The  test  of 
coDumtment  fSeuls  dierefore  altogether.  The  power  to 
compel  an  answer  subsists  somewhere;  and  it  then 
becomes  a  question,  whedier  the  legislature  impoaed  on 
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assignees  the  duty  of  accounting.  The  counsel  for  1832. 
the  assignees  admit,  that  on  a  petition  this  Court  xnre 
would  have  power  to  compel  an  answer.  As  to  the 
general  order  referred  to,  it  can  have  no  application  in 
diis  case ;  for  here  the  power  of  adjourning  an  exa- 
mination is  entirely  new/  no  such  power  having  existed 
prior  to  the  new  act.  I  think  that  this  is  a  fit  question 
to  be  put  by  the  Commissioners,  and  that  it  must  be 
answered.  But  it  is  said,  that  as  the  audits  have 
passed,  the  Commissioners  have,  as  it  were,  become 
fumeti  officio :  to  this  I  cannot  subscribe.  I  think  the 
duty  of  Commissioners  is  progressive  and  continuous. 
The  legislature  never  meant  to  screen  assignees  in 
this  wise,  and  to  shut  out  the  power  of  setting  accounts 
right  upon  the  disclosure  of  other  prior  receipts  by 
agents.  Neither  is  this  the  re-opening  an  old  account 
as  to  monies  already  accounted  for;  for  here  money 
has  been,  or  is  suspected  to  have  been,  received, 
which  has  never  been  in  any  manner  brought  into  ac- 
count. 

This  matter  must  therefore  be  referred  back  to 
Mr.  Commissioner  Fonblangue,  with  an  intimation  that 
the  examination  must  proceed. 


CASES 


IN 


MICHAELMAS  TERM,  18S9, 


IN  THE 


THIRD  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


MEMORANDUM. 

In  the  course  of  this  Term  Mr.  Joy^  Mr»  BeameMp 
Mr.  Swanstottf  and  Mr.  Rolfcy  having  been  ap- 
pointed His  Majesty's  Counsel  learned  in  the  Law, 
were  called  within  the  Bar,  and  took  their  seats 
accordingly. 


Upon  iftoing  a 
renewed  coun- 
try oommiitioii, 
it  if  the  dnty  of 
theairigneei  or 
their  igent  (the 
ioUcitor)  to  as- 
certain whether 
theCommiiiion- 
en  are  able  and 
willing  to  act ; 
othwmethey 
are  liable  to  the 
coitsof  anew 
fiat,  if  it  bene- 
ceiiaiy,  from 
inabili^  or  nn- 
wiUiaiiieiito 
acton  the  part 
of  the  Commii- 
iionen  who  are 
named  in  the 
rentwiadfiat. 


In  the  matter  of  Wilkinson. 

Mr.  bet  hell  moved  that  a  renewed  country 
commission,  which  had  issued  in  this  bankruptcy  in 
1830,  might  be  superseded,  and  a  new  fiat  issued,  under 
these  circumstances.  It  appeared  that  the  solicitor 
who  had  issued  the  renewed  commission  had  become 
insolvent,  and  had  caused  some  delay  in  opening  it 
In  September  183S,  when  the  present  solicitor  for- 
warded it  to  Newcastle,  he  found,  that  out  of  the  five 
Commissioners  named,  one  proved  to  be  a  creditor,  and 
two  others  declined  to  act.  Mr.  Bethell  urged  that  the 
costs  might  come  out  of  the  estate,  as  the  neglect  of  the 
former  solicitor  had  created  the  delay  which  produced 
circumstances  causmg  the  dismclination  on  the  part  of 
the  two  Commissioners  to  act. 


The  Court  granted  the  application,  but  refused  to 
allow  the  costs  out  of  the  estate,  as  the  solicitor  ought 


HICUAELMAS  TERM,  3  WILLIAM  IV.  113 

to  have  ascertained  that  Commissioners  would  act  be-        1832. 


fore  their  names  were  introduced  into  the  commission.       £x  parte 
It  would  be  too  hard  to  burthen  the  estate  with  such        Jf^ww*©"* 
costs. 


Ex  parte  Georoe  Green  and  Raymond  Cripps. — 
In  the  matter  of  Robert  Ellis. 

Novembers, 

In  this  case,  on  the  S6th  day  of  March  1832,  a  fiat  Where  trustees 

,_,___,  ,  under  marriage 

issued  against  Robert  Ellis,  and  the  petitioners  were  settlement  lend 
duly  appointed  assignees.     At  a  meeting  on  the  15th  husband  wi J 
day  of  May^   an   affidavit  was  exhibited   by  Jasper  husbajad  be-*° 
RumboU  Maskelyne  and  WiUiam  Yorke,  stating  that  S?e%*'n"n°ot'«l' 
the  said  Robert  Ellis  was,  at  the  date  of  the  commis-  ^^^ff^\f^> 

'  prove  for  in- 

aon,  indebted  unto  them  in  the  sum  of  725/.,  viz.  in  the  J®^^  ^}  ™o°^» 

but  only  for  the 

Bum  of  600/.  for  principal  money  lent  and  advanced  by  principal ;  she 

having  been 

them  to  Robert  Ellis  before  he  became  bankrupt,  and  in  supported  by 

husband  since 

me  sum  of  125/.  for  interest  on  the  said  sum  of  600/.,  marriage;  upon 
calculated'  to  the  3d  of  January  then  last  past,   for  applicable  to 
which  they  held  as  security  a  promissory  note  given  by  moneyr  5em6i«, 
Robert  Ellis  to  them,  bearing  date  the  3d  day  of  No-  p;;ve1o'tve 
▼ember   1827,  for  the   sum  of  600/.,  with  interest  at  '^It'JlTaf 

'  '  consequences  of 

5  per  cent.      Upon   such   afiidavit  Jasper   RumboU  }^^^  ^^^  '^^' , 

*  *  *  her  consent  not 

Maskelyne  and  William  Yorke  claimed  to  be  admitted  having  been 
•^  given. 

to  prove  as  well  the  sum  of  600/.  as  the  sum  of  125/. 
for  arrears  of  interest  thereon,  as  a  debt  under  the  said 
bankruptcy  against  the  estate  of  the  said  bankrupt. 
The  money  advanced  to  the  bankrupt  was  600/.,  which, 
by  an  indenture  bearing  date  the  1st  day  of  November 
1827,  made  between  the  said  Robert  Ellis,  of  the  first 
patty  Anna  Maria  Ellis,  then  A,  M.  Woodward,  of  the 
leoond  part,  the  said  Jasper  RumboU  Maskelyne  and 

VOL.  II.  1 


114  CASES  IN  BANKRUPTCY, 

18S2.  WUliam  Yarie  of  the  third  part,  (being  the  settlement 
Ex  parte  made  previously  to  the  marriage  of  the  said  Robert 
and  another.  ^^^^^^  ^^^  Anna  Maria  his  wife,)  was  assigned  unto 
the  said  Jasper  RumboU  Maskelyne  and  William 
Yorie,  their  executors,  administrators,  and  assigns, 
in  trust  after  the  marriage,  with  the  consent  of  the  said 
Anna  Maria  Ellis  in  writing,  to  place  out  and  invest 
the  same  on  such  security,  at  interest,  as  they  in  their 
discretion  should  think  fit;  and  it  was  by  the  said 
indenture  declared,  that  the  said  trustees  should  be 
possessed  of  such  monies  and  the  securities  on  which 
the  same  should  be  invested,  and  the  interest  and 
yearly  income  thereof,  upon  trust  to  pay  the  interest 
and  yearly  income  therefrom  arising,  as  the  same 
should  be  received,  into  the  proper  hands  of  the  said 
Anna  Maria  Ellis,  or  otherwise  sufficiently  to  autho- 
rize her  to  have  and  receive  the  same  during  the  term 
of  her  natural  life,  for  her  own  separate  use  and  be- 
nefit, and  so  as  that  the  same  should  not  be  subject  or 
liable  to  the  debts,  engagements,  control,  or  interfer- 
ence of  the  said  Robert  Ellis ,  her  then  intended  bus- 
band :  and  it  was  thereby  declared  and  agreed,  that 
the  receipt  of  the  said  Anna  Maria  Ellis,  and  her 
receipt  only,  should,  notwithstanding  her  coverture,  be 
a  sufficient  discharge  for  so  much  of  the  said  interest 
and  yearly  income  as  should  from  time  to  time  be  therein 
acknowledged  to  have  been  received ;  and  after  the  de- 
cease of  the  said  Anna  Maria  Ellis,  upon  certain  other 
trusts  by  the  said  indenture  declared  concerning  the  same. 
The  said  marriage  took  place  shortly  aft^er  the  date 
of  the  indenture,  and  the  sum  of  600^  was,  with  the 
privity  and  consent  of.  the  wife,  lent  and  advanced  by 
Jasper  RumboU  Maskelyne  and  William  Yorie,  as  the 
trustees  of  the  settlement,  to  her  husband,  upon  his 
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promissory  note;  and  he  and  his  wife  continued  to  live  1832. 
together  from  the  time  of  their  marriage  up  to  the  Expartc 
time  of  his  becoming  a  bankrupt ;  and  during  all  the  anj'w^ther 
time  that  they  so  lived  together,  the  wife  was  main- 
tained by  and  at  the  sole  expense  of  the  said  bankrupt. 
The  petitioners  claimed,  that  for  so  long  as  the  said 
bankrupt  and  his  wife  lived  together,  no  demand  could 
be  made  against  him  or  his  estate  for  the  interest  of  his 
wife's  separate  property,  and  that  therefore  no  interest 
was  due  from  the  estate  of  the  bankrupt  at  the  time  of 
his  becoming  bankrupt  in  respect  of  the  sum  of  600/. 
Notwithstanding  the  objection  was  urged  and  insisted 
upon  on  behalf  of  the  petitioners  before  the  Commis- 
sioner, he  admitted  Jasper  Rumboll  Maskelyne  and 
William  Yorie  to  prove  not  only  the  principal  sum  of 
600/.,  but  also  the  sum  of  1231,  for  arrears  of  interest 
thereon,  as  a  debt  against  the  estate  of  the  bankrupt ; 
and  the  petitioners  claimed,  that  any  interest  that  ac- 
crued due  to  the  trustees  in  respect  of  the  600/.  during 
that  time,  became  due  to  them  as  trustees  for  the  wife, 
to  whom  the  same  might  have  been  paid,  and  who  could 
have  given  a  discharge  for  the  same  without  the  con- 
currence of  the  trustees ;  and  in  case  any  proof  could 
be  allowed  to  be  made  against  the  estate  o(  Robert 
Ellis  in  respect  of  the  interest,  the  wife  ought  to  join 
in  such  proof.  The  petitioner  prayed  that  the  debt  of 
725/.  so  admitted  to  be  proved  by  the  trustees  under 
the  fiat,  might  be  reduced  to  the  sum  of  600/.;  and  in 
<Mrder  thereto  that  the  proof  of  the  debt,  as  far  as  re- 
gards the  sum  of  1251.  for  interest  on  the  sum  of  600/., 
might  be  expunged  or  varied  as  the  Court  should 
direct,  and  for  their  costs  out  of  the  said  bankrupt's 
estate. 

I  2 


116  CASES  IN  BANKRUPTCY, 

IS32.  Mr.  Wilbraham^  for  the  assignees,  the  petitioners, 

£x  parte  Contended,  that  this  case  came  within  the  principle  of 
indaDo^.  those  relating  to  the  wife's  pin-money;  or  where  an 
account  had  been  sought  against  the  representatives  of 
the  husband  in  respect  of  the  wife's  separate  estate 
received  by  him  during  his  Ufe-time;  PtnteU  v. 
Hankeyia);  Ridout  v.  Lewis  (b);  Thomas  v.  Ben- 
nett (c) ;  Peacock  v.  Monk  (d) ;  Squire  v.  Dean  {e)  ; 
Smith  V.  Lord  Camefford  (f) ;  Paries  v.  White  {g). 
And  at  all  events  the  Court  would  never  direct  an 
account  beyond  the  period  of  a  year.  In  Ridout  v. 
Lewis  there  was  an  agreement  by  the  husband  to  pay 
the  arrears  to  the  wife;  that  therefore  varied  from  the 
present  case,  but  still  it  is  an  authority,  as  showing 
what  would  have  been  the  decision  in  the  absence  of 
that  circumstance. 

Sir  G.  Rose. — The  principal  question  is,  is  this  a 
breach  of  trust  or  not?  the  proof  is  by  the  trustees 
alone.  If  the  act  of  suffering  the  husband  to  take  this 
interest  constituted  a  breach  of  trust,  then  the  proof  is 
correct  by  the  trustees  alone,  and  the  cases  cited  do 
not  apply,  because  it  is  the  trustees  who  are  seeking  to 
recover  back  money  just  the  same  as  a  common  cre- 
ditor. If  the  money  was  lent  with  the  consent  of  the 
wife,  then  the  proof  may  be  said  to  be  by  her,  and  the 
cases  are  too  strong  and  numerous  to  be  got  over. 

Mr.  JVilbraham.  I  contend  that  die  money  was 
applied  by  the  husband  with  her  consent,  and  therefore 
she  is  not  entitled  to  recover  the  interest. 

(«)  3  P.  W.  82.  (fr)  1  Atk.  269 ;  3  Atk.  104. 

(f)  2  P.  W.  341.  (d)  2  Vet.  aen.  190. 
(0  4  Bro.  C.  C.  326.  (/)  2  Ves.  jun.  698. 

(g)  1 1  Ves.  225. 
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Sir  G.  Rose. — The  proof  being  by  the  trustees  they        1832. 
are  prima  facie  entitled  to  sustain  it,  unless  it  turns  out       ETMrte 
that  the  wife  consented.  Greew 

and  another. 

Mr.  Swanston.  We  admit  that  the  wife's  consent 
was  given;  and  although  the  proof  is  by  the  trustees, 
yet  it  is  not  to  protect  themselves,  but  made  for  the 
wife's  benefit*  The  Commissioners  do  not  always  re- 
quire the  cestui  que  trust  to  join  in  the  proof,  and  such 
has  been  the  case  in  the  present  instance ;  we  rely  on 
the  terms  of  the  settlement.  The  cases  of  pin-money 
cited  on  the  other  side  do  not  apply,  as  they  are^  not 
concerning  the  property  of  the  wife  but  of  the  husband. 
If  the  fund  had  been  lent  to  a  third  party,  then  there 
can  be  no  doubt  but  that  the  trustees  would  be  entitled 
to  recover.  And  this  case  is  merely  a  question  between 
the  husband  and  the  trustees.  There  is  no  inference 
from  the  passive  consent  of  the  wife,  that  any  authority 
was  given  or  promise  made  not  to  demand  the  restora- 
tion of  this  income ;  on  the  contrary,  an  agreement  is 
to  be  presumed  on  the  part  of  the  husband,  that  he 
shall  stand  indebted  to  the  wife  or  her  trustees  for  the 
amount  of  it.  In  Parker  v.  Brooke  {a),  the  account 
was  carried  down  beyond  the  year. 

Mr.  Wilbrahamy  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — The  case  of  Parker  v.  Brooke 
does  not  apply*  It  was  a  much  stronger  case;  for  there 
no  trustees  being  interposed,  the  husband,  as  it  were, 
himself  became  trustee  for  the  wife,  and  as  such  be- 
came responsible   for  the  acts  which  he  performed. 

(a)  9  Vcs.  58S. 
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1832.        That  also  was  against  a  purchaser  or  mortgagee  from 
Expirte       ^®  husband  with  notice  of  the  wife's  title.     It  was 
ind  iLDoUier.    '"^^^'y  ^  question  between  a  mortgagor  and  a  mort- 
gagee.    There  can  be   no   doubt  that  the   trustees, 
being  the  payees  on  the  note,  have  a  legal  claim,  and  if 
they  had  come  here  and  said  that  they  had  lent  the 
property  to  the  husband,  and  were  responsible  to  the 
wife,  they  would  have  a  right  of  proof.    But  that  is  not 
this  case ;  for  here  they  disclaim  such  liabiUty,  and  say 
it  was  advanced  with  the  wife's  consent.    The  question, 
therefore,  is,  whether  the  wife,  or  the  trustees  in  her 
name,  can  recover.     There  is  no  evidence  or  even  sup- 
position of  any  demand  made  for  re-payment  of  the 
interest.    We   should,  therefore,   presume  the  wife's 
consent  was  given.     And  indeed  the  interest  may  be 
said  to  be  substantially  repaid,  it  having  been  applied 
to  their  mutual  expenses  of  living.     I  therefore  think 
the  proof  of  the  interest  ought  to  be  expunged. 

Sir  J.  Cross  and  Sir  G.  Ross  concurring. 

The  Order  was  made  to  expunge  the  proof  (or  the 
amount  of  the  interest,  with  costs  out  of  the  bankrupt*! 
estate. 


&. 


Ex  parte  Pigeon. — In  the  matter  of  Ramsey. 

In  1819  the  bankrupt  being  indebted  to  the  peti- 
^^^;;^  tkner  in  tbe  sum  of  StSOL,  tbe  fonoer  deposited  with 
II!)!IC!iI^^  the  htter  title-deeds,  acconpanied  with  a  written  me- 
J^l^]^       morandmn,  bj  way  of  equitaUe  mortgage.    An  acooont 


it  k  ««iMhr  ^|f«eii  ^11  deposit  ihall  matkii  as  wematjht  Itflv 


PlOfiON. 
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current  existed  between  them  up  till  the  year  1831^  1332. 
when  a  balance  was  struck,  and  the  bankrupt  was  £x  parte 
found  mdebted  in  the  sum  of  TOO/.,  and  a  verbal  agree- 
ment was  entered  into  that  the  deeds  should  stand  as  a 
security  for  that  amount.  The  petitioner  prayed  for  a 
sale  of  the  security,  and  the  only  question  was  as  to 
the  costs. 

Mr.  Turner  for  the  assignees. 

Mr.  Richards,  for  the  petitioner,  contended  that  the 
original  memorandum  which  accompanied  the  deposit 
was  sufficient  to  entitle  him  to  the  usual  order  in  such 
cases.     But 

The  Court  considered  that  the  momorandum  was 
exhausted,  and  must  be  regarded  as  altogether  at  an 
end.  The  extension  of  the  security  for  the  700/.  being 
then  unaccompanied  with  a  written  memorandum,  the 
petitioner  must  pay  the  costs. 


Ex  parte  Arnsby. — In  the  matter  of  Lord. 

November  7. 

As  in  the  case  of  Ex  parte  Williamson  (a),  the  Court  Affidavits  not 

,.  !•       •         1        ikr       Ttr  '    »      referred  for  iji»« 

m  this  matter,  upon  an  application  by  Mr.   Wnght,  pertiaence  till 
refused  to  refer  affidavits  for  impertinence  until  the  tion!*°*°  ^ 
petition  should  be  heard,  since  it  was  impossible  to 
dedde  on  impertinent  matter  without  going  into  the 
whole  merits  of  the  petition. 

(•)  1  Dm.  &  Ch.  62f . 


_,:* 
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1882. 

T-      "  In  the  same  matter. 

Ex  parte 

Coart  will  not    UPON  an  application  of  Mr.  Montagu,   the  Comrt 

order  vivA  voce         /•       j   ▲      •  /»         •    /t  •      ^  ^ 

ezamination  in  r^nised  to  issue  process  for  mva  voce  examination  of 
bSore^Mudnff  witnesses  until  the  petition  was  first  heard  on  the 
affidavits,  when  they  would  be  more  competent  to  decide 
whether  such  an  examination  was  necessary.  The 
Courti  treats  the  granting  of  a  viva  voce  examination  in 
the  same  manner  as  the  directing  an  issue  (a). 

(a)  Ex  relatione  Mr.  Barber,  Dep.  Reg. 


Ex  parte  William  Munk. — In  the  matter  of 

William  Munk. 

November  7. 

Court  will  not,  ^HE  petition  in  this  case  was  presented  by  the 
cnmYtance8*be-  bankrupt  to  supersede  the  commission.  It  appeared 
oXr^'S^kra  t  *^*  ^^  ^*^  presented  a  petition  in  June  1827,  to  the 
togivesecunty   Lord   Chancellor,  in  which    the    same  parties  were 

for  costs.  * 

Motion  for  it  respondents,  and  the  object  of  which  was  precisely 
C08U,  to  be  set  similar  to  the  present.  That  petition  came  on  before 
due  from  bank-  his  Honour  the  Vice-chancellor ;  and  after  being  fully 
Where  former  heard,  it  was,  on  the  22d  of  October  1828,  dismissed, 
rapt  was^  by  the  ^"^  ^^^  bankrupt  was  ordered  to  pay  the  costs.  These 
celtor, dismissed  ^^^ts  were  taxed  at  the  sum  of  71/.  and  personally  de- 
^Sto'bi'^'id  ™^^«d  of  ^^^  bankrupt,  but  were  not  paid.  In  de- 
by  the  bankrupt,  fault  of  payment  the  bankrupt  was  committed  to  the 

who  continues  *    "^  * 

in  contempt  for  Fleet,  and  was    still    in    contempt   for  non-payment 

non>payment  of  ^  m.    ^ 

them,  he  has  no  thereof.   Subsequently,  the  bankrupt  brought  an  action 

(WMS  ttandi  in 

thisCourt, being  in  the  Common  Pleas  against  the  person  employed 

*^-    i  in 

oi  this  Court  also.    And  former  decision  on  same  matter  held  an  estoppel. 


MUNK. 
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auctioneer  under  the  commission,  in  order  to  try  the        18S2. 
validity  of  his  commission ;  but,  although  notice  of  trial       ETparte 
was    given,   the   bankrupt   never  proceeded   to  trial. 
Under  these  circumstances  a  Motion  was  this  day 
made  by 

Mr.  Twiss  and  Mr.  Girdlestone,  jun.  for  the  respon- 
dents, that  the  hearing  of  the  petition  might  be  stayed 
until  the  petitioner  gave  security  for  costs  of  the 
petition.  The  respondents  had  not  yet  filed  any  affi- 
davits, and  their  object  was  to  avoid  the  expense  of 
doing  so,  under  the  certainty  that  they  never  would 
receive  the  costs  of  them,  owing  to  the  total  insolvency 
of  the  petitioner. 

The  Court  considered  that  the  application  was,  to 
say  the  least,  premature.  The  proper  course  was  to 
wait  till  the  petition  was  called  on,  and  then  to  take 
the  objection  that  the  bankrupt  was  in  contempt  and 
could  not  be  heard,  or  that  the  former  decision  was 
an  estoppel.  But  an  application  that  a  bankrupt  shall 
giye  security  for  costs  under  such  circumstances  was 
never  heard  of;  it  being  contrary  to  the  usual  course 
of  things  even  to  order  the  bankrupt  to  pay  costs  except 
under  very  special  circumstances,  which  could  not  be 
determined  till  the  merits  had  been  heard. 

The  motion  was  therefore  refused  with  costs ;  which, 
however,  were  directed  to  be  set  off  against  those  due 
from  the  bankrupt. 

Mr.  Swanston,  for  the  petitioner,  then  proceeded  to 
open  the  petition,  upon  which 
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1832.  Mr.  Twiss  and  Mr.  Girdlesioney  jun.  took  the  pre- 

Eruutit      limitary  objections, first,  that  this  was  in  the  nature  of 

^•"^  an  appeal  from  the  judgment  of  the  Vice-Chancellor, 
and  that  this  Court  therefore  had  no  jurisdiction ;  as  to 
which  they  cited  Ex  parte  Benson  and  others  (a).  2d. 
That  if  it  was  not  in  the  nature  of  an  appeal,  the  former 
judgment  of  the  Vice-Chancellor  being  on  the  same 
petition  arid  against  the  same  parties,  was  a  complete 
estoppel  to  the  hearing  of  a  petition  precisely  similar: 
and  3d.  That  the  petitioner  not  having  paid  the  former 
costs,  and  being  therefore  in  contempt,  had  no  loemg 
standi  in  curia. 

Mr.  Swanston.  This  is  not  an  appeal,  nor  any  thing 
in  the  nature  thereof:  it  is  simply  a  new  petition,  quite 
separate  and  independent  of  the  former,  and  cannot  be 
brought  into  that  class  of  cases  that  have  lately  been 
decided  relative  to  the  jurisdiction  of  this  Court.  As 
to  the  petitioner  being  in  contempt,  it  forms  no  objec- 
tion ;  be  is  not  in  contempt  g£  this  Court — but  of  ano- 
ther foreign  to  this.  The  other  side  contend,  that  it  is 
immaterial  of  what  Court  he  is  in  contempt,  and  state 
as  a  general  proposition,  that  bemg  in  contempt  of  any 
Court  is  a  bar. 

Sir  J.  Cross. — The  decision  of  His  Honor  the  Vice- 
Chancellor  was  in  bankruptcy;  his  jurisdiction,  or  rather 
the  power  delegated  from  the  Lord  Chancellor  in  bank- 
ruptcy, is  by  this  Court  act  (6)  entirely  gone,  and  in  its 
place  this  Court  now  stands;  this  Court  therefore  is 
but  a  continuation  of  the  Vice-Chancellor's  Court  for 

(•)  I  Dca.  &  Chit  324.    5.  C.  1  Mont.  &  B.  142. 
(6)  I  &  2  Will.  4.  c  66. 


MICHAELMAS  TERM,  3  WILLIAM  IV.  123 

purposes  of  bankruptcy,  and  it  may  properly  be  said  to        ^^^^* 
be  a  contempt  of  this  Court.  Ex  parte 

MUNK. 

EasKiNEy  C.  J. — The  former  petition  was  dismissed 
with  costs,  and  in  all  other  Courts  the  non-payment  of 
costs  of  a  former  similar  proceeding  is  an  objection  to 
t  subsequent  one,  independent  of  contempt ;  as  for  in- 
stance, on  a  second  action  of  ejectment. 

Sir  G.  Rose. — The  term  contempt  is  in  equity  a 
mode  of  expression,  and  may  be  termed  a  metaphorical 
expression.  It  bears  the  strictest  analogy  to  the  pro- 
ceedings on  non-payment  of  costs  ordered  as  in  other 
Courts.  Here,  a  petition  has  been  dismissed  with  costs. 
Those  costs  not  being  paid,  how  can  the  petitioner 
be  heard  ?  Besides,  here  the  orders  for  payment  of 
costs  and  of  commitment  are  filed  in  the  bankrupt 
office  ;  it  is  therefore  a  contempt  of  this  Court. 

Mr.  Swanston.  I  take  leave  to  submit  that  the 
bankrupt  is  not  in  contempt  of  this  Court.  This  Court 
has  determined  it  could  not  take  judicial  notice  of  an 
order  of  the  Vice-chancellor;  and  in  the  case  o{ Ex 
parte  Ferris  (a)  has  refused  to  grant  the  four-day  order 
for  payment  of  costs,  the  former  order  having  been 
made  by  the  Vice-chancellor. 

Sir  G.  Rose. — In  Ex  parte  Ferris  the«  party  came 
here  to  bring  another  into  contempt,  and  in  effect  to 
enforce  an  order  of  another  tribunal.  In  this  case  how- 
ever the  order  of  the  Vice-Chancellor  is  already  en- 
forced, and  the  party  is  in  contempt.  The  two  cases 
sre  quite  different. 

(c)  I  Dm.  k  Chit.  498.    S.  C.  I  Mont.  513. 
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1882.  yir.  Swanston.     Lord  £2dbit  has  (and  I  doubt  not 

eTdi^  is  in  the  recollection  of  His  Honor  Sir  G.  Rose)  fre^ 
Muni.  quently  overruled  such  an  objection  to  a, petition  for  a 
supersedeas ;  Ex  parte  Eager  (a).  In  Ex  parte 
Thomas  {b)  in  like  manner  a  former  trial  was  held  to 
form  no  objection  to  another  bsue ;  and  the  assignees 
were  restrained  from  setting  up  an  objection  founded 
on  the  non-payment  of  costs. 

Erskine,  C.  J. — In  Ex  parte  Thomas  the  petition  was 
not  dismissed  on  the  merits  of  the  case  ;  neither  can  we 
presume  that  the  nonsuit  was  on  the  merits.  It  is  not 
'  always  so.  So,  in  that  case  the  merits  were  never  gone 
into,  which  was  the  ground  on  which  the  judgment 
of  the  Vice  Chancellor  rested. 

Sir  G.  Rose. — Ex  parte  Thomas  is  not  applicable, 
because  the  Chancellor  had  no  authority  to  make  any 
order  till  the  action  had  been  tried,  it  was  a  matter  of 
necessity  to  try  the  action  in  the  first  instance.  So  in 
Ex  parte  Eager,  the  bankrupt  was  proceeding  in 
formd  pauperis,  and  the  Court  was  satisfied  there  was 
no  bankruptcy. 

Mr.  Swanston.  I  contend  that  by  the  motion  we 
have  heard  this  morning  for  the  giving  security  for 
costs,  the  bankrupt  is  brought  into  Court,  thereby  the 
objection  that  he  cannot  be  heard  is  waived.  That 
motion  is  dismissed  with  costs,  which  are  to  be  set  off 
against  those  due  firom  Ae  bankrupt.  The  liabiKty  of 
the  bankrupt  is  completely  altered,  he  is  no  longer 
indebted  in  the  amount  for  which  he  is  in  custody,  and 

(a)  1  Mont.  85.  (6)  I  Moot  &  M.  64 ;  2  O.  &  J. 278. 
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therefore  entitled  to  his  discharge,  and  the  contempt  is        1832. 
at  an  end.  E,  p^t. 

MUNK. 

Mr.  Twiss  in  reply  was  stopped  by  the  Court. 

Erskine,  C.  J. — The  Court  is  of  opinion  that  the 
bankrupt  has  no  locus  standi  in  Court  until  he  has 
cleared  his  contempt.  There  is  in  general  a  disposi- 
tion to  hear  a  bankrupt's  petition  to  supersede,  and  it  is 
m  that  spirit  of  mercy  that  the  costs  are  not  usually 
ordered  to  be  paid  by  him.  But  the  facts  of  this  case 
are  very  peculiar,  and  the  dismission  of  the  former 
petition  with  costs  to  be  paid  by  the  bankrupt,  shows 
the  total  absence  of  pretence  for  his  petition  in  the 
mind  of  the  judge  before  whom  it  was  heard,  and  forms 
the  very  reason  why  we  should  refuse  to  hear  him. 
This  is  not  like  a  case  where  there  is  a  nice  question  of 
light  to  be  tried,  but  so  totally  without  foundation  that 
costs  have  been  awarded  against  a  bankrupt.  For  the 
reasons  before  mentioned,  I  do  not  think  the  cases 
cited  have  any  application  to  the  present.  I  think  this 
petition  is  vexatiously  presented,  and  in  all  cases  the 
Lord  Chancellor  has  discountenanced  these  applica- 
tions so  circumstanced.  Had  it  not  been  the  case  of  a 
bankrupt  we  should  certainly  have  ordered  security  to 
be  given  for  costs. 

Sir  J.  Cross. — Bankrupts  are  generally  favoured 
by  courts  of  justice,  but  there  must  be  limits  to  that 
£sivour,  and  other  parties  rights  must  be  looked  to.  In 
this  casei  the  commission  is  of  long  standing,  and  we 
should  be  careful,  on  that  ground  alone,  before  we 
overhaul  all  the  proceedings  that   have   taken  place 


126  CASES  IN  BANKRUPTCY, 

\S$i.  under  it.  The  same  petition  has  been  already  heard 
Ez^rte       *"^  ^^^  dismissed,  with  the  singular  circumstance  of 

MuwK.  costs  being  ordered  to  be  paid  by  the  bankrupt.  Had 
the  bankrupt  felt  himself  aggrieved  by  that  decision, 
why  did  he  not  petition  for  a  re-hearing  ?  Instead  of 
doing  so  he  lies  by  for  three  years,  and  then  presents  a 
similar  petition.  This  is  not  to  be  suffered.  He  is  in 
contempt  and  cannot  be  heard. 

Sir  G.  Rose  concurred. 

The  proceedings  on  the  petition  were  therefore 
ordered  to  be  stayed  tiU  the  bankrupt  had 
cleared  his  contempt. 


Ex  parte  Th£0philus  Thompson. — In  the  matter  of 
George  Wyatt  and  Henry  Thompson. 

Ncvmnber  13. 

ii.  coveoaou  to  i3Y  indenture  of  lease,  dated  1st  September  1881, 

default  of  B,  made  between  George  Scott  of  the  first  part,  Henry 

bankrupt  before  Thompson,  the  bankrupt,  of  the  second,  and  George 

The  annuitant  SmaUwood  of  the  third  part,  (which  lease  recited  certain 

^^w'tTw  articles  of  agreement,  dated  24th  July  1827,  between 

ute.  be  not  ^j^^  ^^^^^  q   g^^  ^^^  ^j^^  bankrupt  H.  Thompson, 

having  contract-  *  r        ' 

^*defeuU  raid    ^^^"^^^y  ^-  ^^^^^  agreed  to  demise  to  H.  Thompgon, 
either  under  the  his  executors,   administrators,  nominees  and   assiims. 

64thor66lh  ^  ^     ' 

clauses  of  6       certain  premises,  which  were  by  the  said  lease  of  the 

Ceo,  4. 

1st  September  1881  demised  to  G.  SmaUwood^  G. 
Scott,  upon  the  express  direction  of  H,  Tftompson, 
did,  together  with  H.  Thompson,  lease  to  G.  SmaUwood 
the  said  premises  situate  in  St  Peter's  Terrace,  in  the 
luimlet  of  Hammersmith,  for  the  term  of  80  years. 


^ 
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By  an  indenture  or  grant  of  annuity^  dated  the  Slst        1832. 
October  1831,  made  between  G.Smallwood  of  the  first       „      I 

'  Ex  parte 

part,  the  bankrupt,  if.  TAompsotij  of  the  second  part,     Thompson. 
the  petitioner,   T.  Thompsany  of  the  third   part,  and 
Frederick  Elijah  Thompson  of  the  fourth  part ;  after 
reciting  the  indenture  of  the  Ist  September  1881,  and 
the  said  agreement,  and  that  G.  Smallwood  had  con- 
tracted and  agreed  with  the  petitioner  for  the  sale  to 
him  of  an  annuity  of  112/.  for  the  term  of  100  years,  if 
the  petitioner  and  Elizabeth  Anna  Maria  his  wife,  and 
William  Thompson  the  younger,  and  Eliza  Thompson, 
the  son  and  daughter  of  the  Rev.  W.  Thompson,  or 
any  or  either  of  them,  should  so  long  live,  to  be  secured 
payable  and  redeemable  as  therein  mentioned,  at  and 
for  the  sum  of  1400/. ;  and  to  be  also  secured  by  the 
warrant  of  attorney  of  G .  Smallwood  for  2800/.,  and 
reciting  that  it  was  agreed  upon  the  purchase  of  the 
annuity  that  for  the  better  securing  upto  the  petitioner 
the  due  payment  thereof,  the  same  should  be  charged 
upon  the  said  premises  mentioned  in  the  lease;  and 
that  the  same  premises  should  be  demised  unto  the 
said  jP.  E.  Thompson,  for  the  remainder  of  the  term, 
upon  trust  as  hereinafter  mentioned ;  it  was  witnessed 
that  G.  Smallwood  did  grant  unto  the  petitioner,  for 
and  during  the  term  of  100  years,  and  during  the  life  or 
Bves  of  either  the  petitioner  or  his  wife,  W.  Thompson 
the  younger,  or  Eliza  Thompson,  an  annuity  of  112/. 
out  of  and  chargeable  out  of  the  said  premises,  for 
which  intent  the  said  premises  were  demised  as  afore- 
said, to  F.  E.  Thompson,    upon   trust   for  the  better 
securing,  the  said  annuity.     And  it  was  further  wit- 
nessed, that  //.  Thompson,  at  the  request  and  as  surety 
for  G.  Smallwood,  did  promise  and  agree  to  and  with 
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1 833.        the  petitioner,  that  if  the  said  G.  Smalltvood,  his  heirs 

Ex  Mrte       ^^*  should  make  any  default  in  payment  of  the  said 

iiioMPtoN.     nujjuj^  Qf  1121^  or  in  payment  of  costs  thereof,  by 

reason  of  the  non-payment  or  delay  of  payment  of  the 
said  annuity,  or  any  part  thereof,  then  and  in  such  case 
that  the  bankrupt,  Henry  Thompson,  his  heirs  &c 
should  and  would  from  time  to  time,  from  and  imme* 
diately  after  any  such  default  should  be  made  as  afore- 
said, well  and  truly  pay  unto  the  petitioner,  hb  execu- 
tors &c.  the  said  annuity,  and  all  arrears  and  all  costs, 
charges,  damages,  and  expenses  to  be  occasioned  or 
sustained  by  him  by  reason  of  any  default  in  payment 
of  the  annuity. 

The  petition  proceeded  to  state,  that  on  the  8th 
December  1831,  a  commission  of  bankruptcy  issued 
against  the  above  bankrupts,  George  Wyati  and  H. 
Thompson. 

G.  Smallwood  made  default  in  payment  of  the  three 
quarterly  payments  of  the  annuity  to  the  petitioner  as 
they  respectively  became  due  on  the  31st  of  January, 
30th  April,  and  31st  July  1832(a),  and  on  appUcati<m 
made  to  him  by  the  petitioner's  soUcitor  for  payment  of 
the  same,  G.  SmaUwood  stated  that  he  was  unable  to 
pay  the  same,  or  any  part  thereof,  he  being  in  indigent 
circumstances :  and  no  payment  was  made  by  Small' 

m 

wood  or  H.  Thompson  to  the  petitioner,  on  account  of 
the  annuity,  since  the  grant  thereof.  The  petitioner, 
on  the  22d  March  1832,  attended  a  general  meetiog 
to  prove  the  value  of  the  annuity,  against  the  separate 
estate  of  H.  Thompson,  but  the  proof  was  rejected. 

Under  these  circumstances  the  petitioner  prayed  leave 
to  prove  the  value  of  the  annuit}*  against  such  separate 

{a)  All  since  the  date  of  the  commosioii. 
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estate,  and  that  the  Commissioner  might  ascertain  the        1832. 
yalue  thereof,  pursuatit  to  the  6  Geo.  4.  c.  16.  s.  54.  £z  parte 

Tbompson. 

Mr.  Montagu  for  the  petitioner.  The  question  on 
which  this  petition  rests,  is,  whether  the  bankrupt  had 
contracted  a  debt  within  the  meaning  of  the  6  Geo.  4. 
c.  16.  88.  54.  56(a).  In  Ex  parte  Tindal  (b),  Lord 
Chief  Justice  Tindal  points  out  the  general  hardships 
which  existed  before  the  passing  of  the  act,  and  the 
object  which  the  legislature  had  in  inserting  the  56th 
clause  of  the  6  Geo.  4.  The  object  in  reference  to 
annuities,  was  to  relieve  not  only  the  annuity  creditor, 
but  also  the  bankrupt  debtor  and  his  surety.  And  the 
question  here  is,  is  the  bankrupt  surety  a  debtor 
within  the  meaning  of  that  clause?  In  Baxter  v. 
NichoUs  (c),  it  was  held  that  bankruptcy  and  certificate 

(•)  The  words  of  the  54th  section  are  as  follows: — "  That  any  annuity 
creditor  of  any  bankrupt,  by  whatever  assurance  the  same  be  secured,  and 
whether  there  were  or  not  any  arrears  of  such  annuity  due  at  the  bank- 
raptcj,  shall  be  entitled  to  prove  for  the  value  of  such  annuity,  which  value 
the  Commissioners  shall  ascertain,  regard  being  had  to  the  original  price 
given  for  the  said  annuity,  deducting  therefrom  such  diminution  in  the 
value  thereof  as  shall  have  been  caused  by  the  lapse  of  time  since  the  grant 
thereof  to  the  date  of  the  commission." 

By  section  56  it  is  enacted,  "  That  if  any  bankrupt  shall,  before  the 
isniing  of  the  commission,  have  contracted  any  debt  payable  upon  a  contin- 
gency which  shall  not  have  happened  before  the  issuing  of  such  commission, 
the  person  with  whom  such  debt  has  been  contracted  may,  if  he  think  fit, 
apply  to  the  Commissioners  to  set  a  value  upon  such  debt,  and  the  Commis- 
sioners are  hereby  required  to  ascertain  the  value  thereof,  and  to  admit  such 
poson  to  prove  the  amount  so  ascertained,  and  to  receive  dividends  thereon : 
or  if  such  value  shall  not  be  so  ascertained  before  the  contingency  shall 
have  happened,  then  such  person  may,  after  such  contingency  shall  have 
happened,  prove  in  respect  of  such  debt,  and  receive  dividend  with  the  other 
creditors,  not  disturbing  any  former  dividends ;  provided  such  person  had 
■of,  when  such  debt  was  contracted,  notice  of  any  act  of  bankruptcy  by  such 
btnkmpt  committed." 

(h)  1  Deiu  &  Chit.  303.  (h)  4  Taunt.  90. 

VOL.  II.  K 
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1882.        of  ^he  surety  discharge  the  bankrupt,  and  therefore 
that  such  debt  was  proveable  under  the  commission. 

Ex  parte  *^ 

Tbompsoh.  [Sir  J.  Cross.  In  that  case  the  defendant,  who  was 
a  surety,  had,  with  three  others,  jointly  and  severally 
granted  by  deed  to  the  plaintiff  an  annuity,  and  jointly 
and  severally  covenanted  for  payment;  being  therefore 
not  a  mere  surety,  but  a  party  covenanting  to  pay  the 
annuity,  in  the  first  instance :  a  very  different  state  of 
circumstances  from  the  present  case.]  I  contend  that 
the  liability  of  the  bankrupt,  in  the  present  case,  lies  iu 
covenant  to  pay  on  default  of  another  party,  or,  in  other 
words,  is  a  debt  payable  on  a  contingency.  It  is  the 
mere  common  case  of  a  covenant  by  a  surety,  that  if 
the  principal  makes  default,  he,  as  surety,  covenants  to 
pay  the  debt.  But  being  a  3urety  he  is  not  to  be  called 
upon  until  such  default.  It  is  a  debt  debitum  in  pre* 
senti  solvendum  in  futuro,  that  is,  on  the  default  of  his 
principal.  It  is  no  matter,  as  regards  the  question  of 
proof,  whether  the  forfeiture  takes  place  before  or 
whether  after  the  bankruptcy,  the  debt  being  con- 
tracted at  the  time  of  the  execution  of  the  deed  of 
annuity,  and  the  non-liability  to  pay  until  the  default 
actually  takes  place,  makes  no  difference  as  to  the 
existence  of  the  debt.  The  very  meaning  of  the  term 
surety,  implies  a  present  liability  to  be  called  upon  at 
a  future  period  on  the  happening  of  a  certain  event 
In  Ex  parte  Tindal  the  husband  had  covenanted  that 
his  executors  should  pay  after  his  death,  thereby  con- 
tracting a  debt  for  which  he,  during  his  life-time,  could 
never  be  called  upon  to  discharge ;  and  yet  it  was  held 
to  be  a  present  debt,  solvendum  in  Juturo,  and  prove- 
able under  his  bankruptcy.  In  certain  cases,  I  admit, 
that  the  contingency  has  been  regarded  as  too  remote 
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to  be  brought  within  the  operation  of  the  act,  as  for  1832. 
instance,  bills  of  exchange.  In  those  cases,  if  the 
default  in  payment  by  the  acceptor  has  not  actually 
happened,  die  drawer  or  indorser  cannot  be  called 
upon  on  his  bankruptcy ;  and  for  this  reason,  that  it 
cannot  be  ascertained  whether  or  not  the  party  prima- 
rily liable  will  or  not  be  able  to  discharge  the  debt. 
In  this  case,  however,  that  default  has  actually  hap- 
pened, Mr.  Smallwood  having  declared  his  total  insol- 
vency, and  consequent  incapacity  to  pay  the  annuity. 
It  18  impossible  to  contend  that  the  operation  of  the  act 
is  to  be  limited  to  the  cases  mentioned  in  the  S2d,  SSd, 
54th,  and  55th  sections,  else  the  d6th  is  altogether 
nugatory:  and  if  not  nugatory,  it  must  extend  to  cases 
of  goanintees,  such  as  the  present.  In  the  case  of 
doffton  and  Gosling  (a),  where  the  maker  of  a  promis- 
sory note  payable  twelve  months  after  notice  with 
bterest,  **  for  value  received/'  became  bankrupt  before 
notice  had  been  given,  it  was  held  that  the  note  was 
within  the  7  Geo,  1,  c.  31,  and  proveable  under  his 
commission. 

Mr.  TuAss  and  Mr.  Wright  for  the  respondents,  the 
assignees.  The  case  of  Baxter  and  NichoUs  was  be- 
tween the  grantor  and  grantee  of  an  annuity,  and  does 
not  touch  the  present  question,  which  is  merely  relating 
to  the  liability  of  the  surety.  This  is  not  a  question 
between  the  grantor  and  grantee  of  the  annuity,  but 
aerely  between  the  grantee  and  the  surety,  dependant 
also  on  the  ability  of  the  grantor  to  pay  the  instal* 
ments  as  they  become  due.  The  common  law  cer- 
tainly gives  no  right  of  proof  in  case  of  contingent 

(a)  a  Dowl.  &  H.  1 10 ;  5.  C.  5  BarD.  &  C.  300. 

k2 
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1832.  debts  in  general,  the  provision  as  to  them  arising  purely 
Ex  parte  from  legislative  enactment.  If  that  enactment  gives 
THOMPtcii.  jj^  remedy  in  a  case  similar  to  the  present,  there  is 
nothing  dehors  the  statute  that  warrants  the  relief 
sought  upon  the  present  application.  In  the  case  of 
Ex  parte  RVMUlan  in  re  Sowerby{a)y  where  it  was 
held,  that  if  a  surety  became  bankrupt,  the  creditor 
could  not,  under  the  49  Geo.3,  c.  121.  s.8.  prove  tlie 
debt  if  it  became  due  (as  in  this  case)  after  the  bank- 
ruptcy. Lord  Eldon  says,  ''Now  if  A.  and  B.  are 
principal  and  surety,  B.  may,  under  this  act  (6),  pay 
the  debt,  and  prove  under  ^.'s  commission,  which  be- 
fore he  could  not  have  done.  But  in  the  present  case 
it  is  the  surety,  and  not  the  principal,  who  has  become 
bankrupt,  and  it  is  the  creditor  who  applies  to  prove 
a  debt  which  was  not  due  at  the  time  of  the  bank- 
ruptcy.** In  the  case  of  Clayton  v.  Gos/ing^e)  the 
term  "  value  received,**  was  held  to  constitute  a  present 
debt,  and  on  that  ground  alone  it  was  that  the  proof 
was  held  admissible.  Neither  was  it  considered  a  con- 
tingent debt  at  all,  it  was  only  a  debt  payable  at  a  fu- 
ture time  certain.  In  Hoffham  v.  Foiidrinier{d),  a  cove- 
nant in  an  indenture  made  between  Jl.  and  B»  (assign- 
ing to  A.  -kJoO/.,  payable  under  articles  of  agreement 
by  J.  S.  to  B,  by  instalments),  that  in  case  the  said 
som,  or  any  instalment  thereof,  should  not  be  paid  to  A. 
at  the  time  specified,  B,  would,  on  demuimd,  pay  to  A. 
the  said  sum  or  instalment,  was  held  not  to  be  dis- 
chaiged  by  the  bankruptcy  of  £.  as  to  any  instalments 
accruing  after  the   bankruptcy,  the  same  not  being 


(•)  Timk,  2S7.  (^>  49  Gw  3.  c.  181. 

(r)  8  D.  &  K.  110,  S.C.;  5  B.  &  C.  30a        (iT)  5  M.  &  S.  91. 
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proveable  under  the  commission.  Itord  EUenborough  1832. 
in  that  case  says,  " This  is  not  a  debt  due  from  B.  ExMrte 
until  default  made  by  J.  S.,  it  is  a  collateral  engage-  Thompson. 
ment  only.  It  is  essential  that  the  party  should  be 
a  creditor  at  the  time  of  the  bankruptcy.  Here  the 
bankrupt  ^as  only  contingently  liable  in  case  another 
person  should  make  default."  And  Mr.  Justice  Dayley 
says,  '^  It  was  tiot  the  intention  of  the  legislature  to 
lock  up  the  property  of  a  bankrupt  upon  the  possi- 
bility that  at  some  period  or  other  some  person  may 
have  a  claim  upon  it."  The  meaning  of  the  act  is  not 
that  the  ''  debt  contracted"  shall  be  construed  a  de- 
mand capable  of  arising,  and  in  the  present  case  there 
is  no  debt  contracted  until  the  default  should  have 
been  made  by  the  principal,  which  did  not  happen  till 
after  the  bankruptcy,  and  therefore  is  not  proveable. 
The  cases  of  Attwood  v.  Partridge  (a),  Boorman  v. 
Nash{b),  Ex  parte  Lancaster  Canal  Company  {c\ 
Utterson  v.  Vernon  id).  Ex  parte  Adney  {e),  were  also 
relied  on  by  the  respondents. 

Mr.  Montagu  in  reply.  The  case  of  Er  parte 
McMillan,  as  reported  in  Buck,  p.  287,  does  not  ap- 
pear to  be  very  accurately  reported,  and  therefore  little 
reliance  can  be  placed  upon  it(/).  In  Ex  parte 
FairUe(g),  which  was  a  case  of  a  nature  similar  to  the 
present,  the  only  doubt  as  to  the  right  of  proof  arose 
out  of  the  peculiar  and  special  covenant,  which  limited 
the  rights  of  the  parties  until  after  demand  had  been 
made,  upon  which  covenant  the  whole  question  turned. 

(•)  4  Bing.  209.  (6)  9  B.  &  C.  145.  (c)  1  Mont.  27. 

(d)  3  T.  R.  639,  4  T.  R.  571.  («)  Cowp.  460. 

(/)  See  1  Mont  &  G.  216,  n.  ih\  (g)  1  Mont  17. 
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183^ 
Ex  parte 

l^OMPION. 


I  contend  that  the  object  of  the  56th  section  must  have 
been  to  remedy  those  hardships  that  existed  before  the 
passing  of  the  6  Geo.  4.,  and  this  case  is  clearly  one  of 
them. 


EasKiNEyC.J. — It  appears  to  me,  that  no  questioii 
in  this  case  can  arise  on  the  construction  of  the  54th 
section  of  the  6  Geo.  4.  c.  16.,  that  section  in  no  way  ap» 
plying.  Here  the  bankrupt  is  not  an  annuity  debtor,  ba( 
a  party  merely  undertaking  that  in  certain  events  he  will 
be  liable.  Then  again  it  is  contended,  that  it  comes 
within  the  56th  section.  I  am,  however,  of  a  contrary 
opinion.  Now  let  us  look  at  the  words  of  that  section^ 
they  are,  **  that  if  any  bankrupt  shall  before  the  issuing 
of  any  commission  have  contracted  any  debt  payable 
upon  a  contingency^'*  &c.  The  first  step  therefore  to 
be  taken  is,  to  ascertain  whether  any  debt  is  actually 
contracted  at  the  time  of  the  bankruptcy.  If  no  debt 
is  contracted,  the  ulterior  inquiries  as  to  the  value  be- 
come superfluous.  I  cannot  see  the  applicability  of 
many  of  the  cases  cited  for  the  petitioner ;  for  in  order 
to  make  out  that  the  bankrupt  had  contracted  any  €kbtf 
you  must  show  that  something  was  owing — that  there 
was  a  debt  existing  at  the  period  of  the  bankruptcy — 
a  debitum  in  presenti,  though  solvendum  infutusxK 
The  present  is  said  to  be  such  a  debt  payable  on  the 
default  oiStalwood.  This  is  not,  however,  a  joint  and 
separate  engagement  of  both  to  pay  the  annuity,  but. 
only  an  additional  contract  to  indemnify  in  case  of  the 
grantor's  de&ult;  and  the  grantee  had  no  power  what- 
ever to  come  against  the  surety  till  after  his  principal 
had  made  default.  Had  there  been  a  positive  contract 
by  the  surety  to  pay  at  all  events,  the  case  might  have 
been  my  different.    This  then  is  a  mere  engagement 


i-  • 
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to  become  liable  on  the  event  of  default,  till  which  no        183^. 
liability  exists.     This  is  not,  as  in  the  case  of  Ex  parte      EToarte 
FairUcy  a  contract  joint  and  several  by  three  or  four     Thompson. 
persons.     Without  the  preliminary  default  of  the  prin- 
cipal, the  creditor  could  not,  in  the  case  before  us,  have         , 
sued  the  surety ;  but  in  Ex  parte  Fairlie  he  might  have 
sued  any  one  of  the  parties  contracting  in  the  first  in- 
stance, without  previous  default  of  the  four,  and  he  was 
prevented  from  proving  against  the  separate  estate  of 
one,  only  because  there  was  an  express  stipulation  that 
before  he  should  be  sued  a  demand  should  be  made  on 
him  individually.     But  that  case,  I  think,  is  a  very 
strong  authority  the  other  way,  in  favour  rather  of  the 
respondents.     There  was  a  covenant  that  a  demand 
should  be  made  before  the  liability  should  arise.     Here 
that  default  should  be  made  by  the  principal  in  pay- 
ment ;  in  both  cases  constituting  a  condition  precedent. 
No  default  was    made   before   the  bankruptcy,    and 
therefore  no  debt  existed  at  that  moment.     The  cases 
dted  by  the  respondents,  and  especially  that  of  Hoff- 

ham  V.  Foudrinier,  are  very  strong  to  show  the  neces- 

« 

sity  of  an  actual  debt  at  that  period,  in  the  sense  con- 
tended for,  in  opposition  to  the  petition.  For  these 
reasons  I  think  the  proof  cannot  be  admitted. 

Sir  J.  Cross. — Although  it  is  said  a  debt  was  con- 
tracted at  the  time  of  the  bankruptcy,  it  is  not  at- 
tempted in  this  case  to  define  what  that  debt  was  in 
amount  or  nature.  Debt  however  implies,  in  all  cases, 
a  sum  certain.  Even  if  the  principal  had  become  a 
bankrupt,  he  could  not  be  called  a  debtor  to  the  full 
amount  of  the  value  of  the  annuity  at  the  time  of  the 
bankruptcy,  and  the  annuitant  would  be  entitled  to  no 
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relief,  except  under  the  54th  section.  Supposing  both 
principal  and  surety  had  been  bankrupts,  if  the  peti- 
tioner's argument  were  right,  then  he  would  be  entitled 
to  prove  the  full  value  against  both  their  estates.  I 
entirely  concur  with  his  Honor  the  Chief  Judge ;  for, 
in  addition  to  these  reasons,  I  cannot  see  how  it  b 
possible  to  value  the  annuity  as  far  as  the  surety's 
liability  extends,  since  it  is  impossible  to  ascertain 
whether  the  principal  may  not,  notwithstanding  his 
present  insolvency,  be  able  to  pay  future  instalments; 
and  to  render  any  such  debt  proveable,  it  must  also  be 
capable  of  valuation. 


Sir  G.  Rose. — The  only  question  here  is,  is  this  or 
not  a  debt  contracted  at  the  time  of  the  bankruptcy. 
I  certainly  think  not,  and  for  the  reasons  given  by  his 
Honor  the  Chief  Judge.  This  is  not  a  debt,  but  b 
merely  a  covenant  to  become  indebted.  Neither  in 
this  case  is  there  any  consideration  moving  from  the 
principal  or  the  guarantee  to  the  surety,  which  alone  is 
sufficient  to  distinguish  it  from  Ex  parte  FairUe. 

The  petition  was  thereupon  dismissed  with  costs. 


Ex  parte  Lupton. — In  the  matter  of  Lupton. 

I^mmnher  14. 

Court  will  not    MR.  WRIGHT,  in  this  case,  applied  that  the  com- 

supersede  com- 

mution  30  years  mission  which  had  existed  for  upwards  of  30  years, 

old,  unless  all 

creditors  con-     and  under  which  all  the  creditors  had  been  paid  except 

sent. 

one,  by  whom  a  claim  had  been  placed  on  the  pro- 
ceedingSj  but  had  never  been  established,  might  be 
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superseded.      The   Commissioners  had  certified    the        1SS2. 

above  facts,   but  Ex  parte 

LUI-TON. 

The  Court  thought,  that  on  such  grounds  they  had 
no  jurisdiction  to  accede  to  the  application,  but  allowed 
the  matter  to  be  mentioned  again. 

Ex  parte  IlamiUon,  past,  140. 


Ex  parte  Petheridge. — In  the  matter  of  Petheridge. 

November  15. 

This  was  an  application  by  a  bankrupt  that  he  might  Where  bank- 
be  declared  entitled  to  the  allowance  of  5  per  cent,  exactly  suffi. 
The  estate  had  produced  exactly  sufficient  in  toto  to  in  tie  pound,  *' 
pay  a  dividend  of  10s.  in  the  pound,  inclusive  of  the  tied^to  s^pef 
allowance  sought  to  be  obtained.  cent. allowance: 

^  and  dividend 

being  declared, 
he  cannot  cUiim 

Mr.  Bethell  and  Mr.  AyrtoUy  for  the  petitioner,  con-  *«y  allowance 

out  of  it. 

tended  that  the  allowance  was  to  be  considered  as  a 
per  centage  on  the  dividends;  and  although  by  the 
deduction  of  the  5  per  cent,  the  dividend  actually  paid 
would  be  less  than  10^.  per  cent.,  yet  the  bankrupt 
was  entitled  to  the  allowance.  Although  the  Bankrupt 
Act  ia)  is  in  general  construed  most  favourably  for  the 
creditors,  yet  as  the  legislature  must  have  had  a  view 
to  the  bankrupt's  benefit,  in  the  128th  and  l^th 
sections  of  the  6  Geo,  4.  c.  16.,  as  far  as  related  to  the 
construction  of  those  clauses,  it  must  be  construed 
most  beneficial  for  the  bankrupt.  The  allowance  is  to 
be  regarded  as  a  premium  to  the  bankrupt  for  his  good 
conduct  in  raising  the  proceeds  of  his  estate  to  lOs.  in 

(a)  6  Geo,  4.  c.  16.  s.  135. 


Pktrkriook. 
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1832.  the  pound,  and  is  a  per  centage  on  that  amount.  The 
£jjpjrte  words  of  the  ISSth  section  are,  **  if  the  net  produce  of 
his  estate  shall  pay  creditors  lOs.  in  the  pound,  the 
bankrupt  shall  be  allowed  5  per  cent,  out  of  such 
produce;'*  that  is,  out  of  the  net  produce  producing 
the  dividend  of  lOs.  The  words  **  shall  pay"  must  be 
construed  **  shall  be  sufficient  to  pay.**  The  words  of 
the  old  act  (a)  are,  that  bankrupts  "  shall  be  allowed 
the  sum  of  5  per  cent,  out  of  the  net  produce  of  all  the 
estate  that  shall  be  recovered  in  and  received,  which 
shall  be  paid  unto  him,  &c.,  in  case  the  net  produce  of 
the  said  estate,  q/ier  such  allowance  made^  shall  be 
sufficient  to  pay  the  creditors,  who  have  proved  thdr 
debts  under  the  said  commission,  the  sum  of  lOi.  in  the 
pound,**  which  being  so  materially  altered  in  the  6 
Geo.  4.  c.  16.  by  the  omission  of  the  words  **  a/tersuch 
allowance  mtide^  clearly  shows  the  intent  of  the  legis* 
lature  to  give  a  more  extensive  right  to  the  bankrupt, 
and  to  include  such  rare  cases  as  the  present.  \{A. 
employs  J3.  to  let  his  house,  and  says  to  him,  if  yon  get 
1000/.  you  shall  have  5  per  cent,  for  your  trouble,  that 
is  clearly  5  per  cent,  to  be  deducted  out  of  the  1000/., 
and  yet  in  effect  A.  only  gets  1000/.  minus  SOL 

Mr.  Montagu,  for  the  assignees,  mentioned  the  case 
of  Ex  parte  Pavey  (6). 

Erskinb,  C.  J.— I  am  clearly  of  opinion  that  the 
bankrupt  has  no  right  to  the  5  per  cent,  allowanoe. 
The  words  of  the  act  are  explicit,  and  must  be  taken  as 
they  are  found.  The  term  ^^  shall  pay"  must  be  taken 
to  mean  that  the  creditors  shall  **  receive"  10^.  in  the^ 

(fr)  5  Gfo.  2.  c.  30.  s.  7.  (fr)  9  G.  &  J.  358. 
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pound ;  and  if  we  look  to  the  latter  part  of  the  section^        ISdie. 
we  find  a  still  stronger  expression,  namely,  *^  if  the       {^Tmrte 
produce  shall  not  pay  10*.  in  the  pound/'  then  a  smaller   P»"«"»»- 
aUowance  is  to  be  paid.     So  in  the  129th  section  the 
words  are,  **  if  a  sufficient  dividend  shaU  have  been 
paidT    I  therefore  think  the  estate  must  actually  pay 
lOf.  in  the  pound,  to  entitle  the  bankrupt  to  5  per 
cent,  and  therefore  he  is  not  entitled  in  this  instance. 

Unfortunately  the  assignees  have  declared  the  divi- 
dend of  10#. ;  that  cannot  be  recalled.  They  ought  to 
have  declared  a  smaller  dividend,  which  would  doubt- 
less have  enabled  the  bankrupt  to  receive  the  lesser 
allowance  of  3  per  cent,  according  to  the  latter  part  of 
the  l28th  section.  The  case  put  by  the  counsel  for 
the  petitioner  would  receive  a  different  construction  if 
the  terms  were,  that  **  if  you  sell  my  house  and  it  pays 
me  1000/.,  you  shall  have  5  per  cent. ;"-  following  the 
words  of  the  act. 

Although  the  circumstances  of  the  case  press  pecu- 
liarly hard  upon  the  bankrupt,  we  cannot  give  him  any 
relief.  He  must  be  left  to  the  mercy  of  the  creditors, 
and  the  petition  must  be  dismissed. 

Sir  J.  Cross  and  Sir  G.  Rose  concurred. 

Petition  dismissed. 


Ex  parte  Hamilton. — In  the  matter  of  Hamilton. 

November  W» 

This  was  a  petition  to  supersede  a  commission*    All  Where  aU  cre- 

.  ,       ditora  coDient 

the  creditors  consented,  with  the  exception  of  one,  who  to  supefaedeas 

exoepi  i4.,  who 
it  abfoad.  and  B.  boldt  pewtr  of  attoroej  from  A,  autboming  him  to  consent:  Held  B.  wm 
sent :  and  an  attested  copy  of  power  oideied  to  be  filed  with  the  pioceedinia. 


•otttled  to  consent :  and  an  attested  copy  of  power  oitleied  to  tw  tiled  with  the  proceedings. 
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was  abroad.  A.  held  a  general  power  of  attorney  of 
that  party,  which  authorized  A.  to  consent,  and  which 
he  did  on  behalf  of  the  absent  creditor.  The  Commis- 
sioner required  that  the  original  power  of  attorney 
should  be  delivered  up  and  attached  to  the  proceedings, 
but  as  it  related  to  other  matters  this  was  objected  to. 

Mr.  Montagu  now  applied  that  an  attested  copy  of 
the  power  of  attorney  might  be  deemed  sufficient. 

The  Court  granted  the  order,  the  original  being 
exhibited  and  compared  with  the  copy,  and  marked  by 
the  officer  examining,  and  directed  such  attested  copy 
to  be  attached  to  the  proceedings. 


Anonymous. 

November  21 » 

Court  will  not     1  HE  CouRT  intimated  that  they  would  always  hear  a 

order  vivd  voce 

ezaroinatioQ  in    petition  upon  affidavit  in  the  first  instance,  and  after 
before  hearing,    that  would,  if  necessary,  order  an  examination  vivd 

voce,  but  would  not  proceed  to  such  examination  in  the 

first  instance. 


Ex  parte  Samuel  Heath. — In  the  matter  of  John 

Heath. 

November  14. 

On  a  summaiy   ThIS  petition  was  filed  on  the  25th  of  October  1882, 

application 

a^inst  the  as-    and  Stated  that  a  fiat  issued  against  the  above-named 

signees  for  de- 

livenr  up  of  goods,  seised  by  them  as  the  property  of  the  bankrupt  under  the  fiat,  out  of  the 
hands  of  the  petitioner  (a  straneer  to  the  bankruptcy)  who  clairoea  the  goods  u  his,  but  who, 
together  with  the  bankrupt,  hadf  been  indicted  for  a  conspiracy  in  secretly  and  fraudalentlj 
removing  the  goods,  which  indictment  was  still  pending: — The  Court  refused  to  decide  on 
petition  till  after  the  trial,  on  the  ground  that  it  would  tend  to  disclose  the  asaignees'  evidence 
in  support  of  the  indictment. — Cross,  J.  dissent. 
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bankrupt  on  the  14th  of  August  1832,  he  h&ving  carried  1832. 
on  the  business  of  a  linen  draper  at  Gosport.  The  ETpIrte 
petitioner  also  carried  on  business  on  hb  own  and  sole  Hxath. 
account  at  Newport,  in  the  Isle  of  Wight,  as  a  draper. 
On  the  S3d  and  two  following  days  of  April,  the  peti- 
tioner, being  in  London,  bought  several  quantities  of 
drapery  goods  of  different  houses  in  London,  (the 
several  items  were  set  out  in  the  petition);  and  also 
between  the  22d  of  February  and  the  4th  of  August 
bought  great  quantities  of  goods  from  the  bankrupt 
(ako  set  out  in  the  petition),  all  which  were  for  the  sole 
use  of  his  own  trade.  On  the  8th  of  September  the 
messenger  and  accountant  under  the  commission  came 
to  the  petitioner's  house  and  seized  the  whole  of  the 
petitioner's  shop  goods,  fixtures,  furniture,  money  in  the 
till,  and  every  other  individual  article  of  his  property, 
and  carried  them  away,  and  finally  turned  him  out  of  the 
house.  There  was,  as  alleged,  no  property  of  the  bank- 
rupt (who  was  the  petitioner's  brother)  on  the  premises, 
yet  the  assignees  under  the  commission  continued  to 
retain  the  possession  of  the  property.  On  the  10th  of 
September  the  assignees  indicted  the  petitioner  and  the 
bpmkrupt,  at  the  Old  Bailey  session,  for  a  conspiracy  in 
finuidulently  and  secretly  disposing  of  the  bankrupt's 
property,  and  on  the  1 1  th  of  September  arrested  and 
brought  the  petitioner  to  London  and  committed  him 
to  Newgate.  The  petition  proceeded  to  pray  the  resti- 
tution of  the  property. 

The  affidavits  in  support  of  the  petition  merely  went 
to  prove  the  property  of  the  goods  to  be  bond  fide  in 
the  petitioner,  while  those  in  opposition  extended  to 
show  a  contrary  beUef,  and  stated  that  a  true  bill  was 
retpmed  on  the  indictment  by  the  grand  jury.    That 
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1832.  the  indictment  was  removed  by  certiwrari  into  the 
Expiurte  King's  Bench  by  the  petitioner  and  the  bankrupt,  and 
Hbatb.  ^]||^  fjj^  assignees  believed  the  object  of  the  petitioner^ 
in  presenting  the  petition  and  lodging  the  eertiaran^ 
was  to  obtain  from  the  assignees,  by  affidavits  in 
answer  to  the  petition,  the  evidence  which  they  in- 
tended to  use  upon  the  indictment,  which,  if  allowed, 
would  defeat  the  ends  of  justice. 

The  affidavits  in  reply,  however,  denied  die  troth  of 
these  allegations. 

Mr.  TfdsM  and  Mr.  Russell  for  the  petitioner.  The 
assignees  not  having  filed  affidavits  in  contradiction 
of  the  merits  alleged  upon  the  petition,  should  be 
considered  as  virtually  acknowledging  them,  and 
thereby  we  are  entitled  to  the  order  we  seek.  [SKr 
O0  Rose.  I  think  the  principal  difficulty  in  the  way  of 
the  petition  is  the  delay  that  has  taken  place  between 
the  happening  of  the  injury  and  the  day  on  which  the 
petition  was  filed,  namely,  the  8th  of  September  and 
the  25th  of  October.  Why  could  not  the  application 
have  been  made,  at  least,  on  the  27th  of  September,  on 
which  day  this  Court  was  sitting  in  the  long  vaeationT] 
Mr.  Tfciss  and  Mr.  Russell,  In  the  first  place  by  tUs 
act  of  oppression  the  petitioner  was  deprived  of  everf 
species  of  property,  and  was  left  at  the  moment  without 
the  pecuniary  means  of  bringing  forward  his  claiM» 
He  was  reduced  to  that  state  of  absolute  poverty  that 
we  may  readily  assume  he  had  become  paralioed  in  aB 
his  exertions  to  recover  his  lost  property  and  credit  bk 
the  world.  Or  we  may  assume  that  he  was  fuUy  oe* 
cupied  in  obtaining  his  discharge  from  custtkly  and  in 
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preparing  for  his  defence  to  the  indictment.  Nor  is  it  IS32. 
to  be  supposed  that  he  was  aware  that  he  could  find  g^^  ^ 
the  means  ofredress  during  the  long  vacation.  Although  Hbatu. 
that  might  have  been  known  to  those  who  had  pre- 
lioualy  business  in  this  Court,  yet  it  is  hardly  fair  to 
assume  that  every  person,  or  even  every  attorney,  was 
aware  of  such  extraordinary  sittings,  as  the  Court  in  its 
indulgence  to  suitors,  then  appointed,  the  Court  having, 
at  the  termination  of  its  sittings  prior  to  the  long 
vacation,  intimated  that  it  would  not  resume,  till  the 
first  seal  in  the  following  (the  present)  term.  But 
besides  these  general  reasons,  the  nature  of  this  appli* 
cation  is  not  to  be  likened  to  injunctions,  where,  we 
admit,  that  unless  the  party  apply  promptly,  his  appli- 
cation is  often  refused.  The  analogy  fails  in  this  re- 
spect, namely,  that  in  injunctions  sought  before  the 
hearing  of  a  cause,  the  same  identical  remedy  (as  in 
this  case,  the  restitution,)  would  be  obtained  on  a  de- 
cree, as  would  be  produced  by  the  injunction,  only 
with  less  dispatch.  In  the  present  case,  however,  we 
cannot  have  the  identical  remedy  that  is  now  sought 
lor,  by  any  other  mode  of  proceeding  either  in  presenii 
or  in  fuiuro.  This,  too,  is  a  case  of  irreparable  waste 
and  mischief,  and  the  whole  existence  of  the  petitioner 
depends  on  hb  obtaining  immediate  restitution.  As  to 
the  indictment,  parties  have,  in  many  cases,  a  right  to 
apply  to  a  court  for  immediate  restitution  of  property, 
and  also  afterwards  to  bring  an  action  for  damages  for 
its  detention.  The  rights  are  perfectly  distinct,  as 
should  also  be  the  remedies,  as  in  the  case  of  a 
wrongful  sequestration.  An  indictment  is  often  pre- 
ferred as  a  mere  trick  to  deprive  parties  of  their  just 
rights,  either  by  the  intimidation  which  is  caused,  or 
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by  other  incapacities  which  it  induces.  It  is  a  common 
thing,  when  a  witness  is  about  to  be  tendered,  for  the 
other  party  to  prefer  an  indictment  for  peijury,  and 
then,  when  the  witness  is  called,  to  object  that  be 
cannot  be  heard  because  of  the  pendency  of  such  in- 
dictment. Such  an  objection  has,  however,  been  always 
over-ruled  and  discouraged  by  courts  of  law.  We 
contend  that  the  indictment  will  not  try  the  right  to 
the  property  in  question,  and  therefore  ought  not  to  be 
urged  as  an  excuse  for  the  silence  of  the  assignees,  or 
as  any  reason  for  delaying  this  appUcation.  Moreover, 
the  indictment  now  pending  may  not  probably  be  tried 
for  months,  during  all  which  time  the  petitioner  s  credit 
is  receiving  accumulating  and  progressive  injury ;  the 
goods  themselves,  by  which  we  wish  to  re-establish 
ourselves  in  the  world,  are  becoming  day  after  day  less 
valuable  from  the  constant  change  of  fashions,  so  much 
so  that  they  may  ultimately  become  comparatively 
worthless.  And  if  we  are  driven  to  our  remedy  by 
action,  the  same  injuries  from  delay  may  arise.  As  to 
the  jurisdiction  of  the  Court  there  can  be  no  doubt 
after  the  case  of  Ex  parte  Cowan  {a). 


Mr.  Montagu  and  Mr.  CAing,  for  the  assignees, 

relied  on  the  danger  that  would  arise  from  the  exposure 

of  their  evidence  in  support  of  the  indictment,  and  the 

delay  of  which  the  petitioner  had  been  guilty  of  in 

presenting  his  petition  until  so  long  after  the  goods 

were  seized. 

Cur.  adv.  vuli. 


NmMmber  15.        Erskine,  C.  J. — This  is  an  application  by  Samuel 
Heath  for  an  order  upon  the  assignees  of  John  Heaii, 

(a)  3  Barn.  &  Cress.  123. 
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a  bankrupt,  to  deliver  up  goods  seized  by  the  messetK  1682. 
ger,  but  alleged  by  the  petitioner  to  be  his  property,  Brwute 
and  not  the  property  of  the  bankrupt.  The  facts,  as  Hsatb, 
stated  by  the  petitioner,  present  a  case  which,  if  true, 
calls,  not  only  for  restitution  of  the  goods,  but  for 
ample  compensation  in  damages  for  a  most  glaring 
abuse  of  the  process  in  bankruptcy;  and  if  made  out  by 
proof^  before  a  jury,  would  no  doubt  ensure  the  com* 
piainant  the  fullest  remuneration.  Our  interference, 
however,  is  sought,  not  for  compensation,  but  for  the 
prevention  of  further  injury.  The  answer  suggested 
by  the  assignees,  but  not  brought  to  issue  before  the 
Court  by  affidavits,  is,  that  the  goods  seized  were  ill 
reality  the  property  of  the  bankrupt,  and  were  in  the 
poasesaion  of  the  petitioner  for  the  fraudulent  purpose 
of  withdrawing  them  from  the  creditors  of  the  bank^ 
roptt  and  that  an  indictment  having  been  found  by  the 
grand  jury  against  the  petitioner  and  others,  for  a 
conspiracy,  the  object  of  this  petition  is  to  compel 
d»  assignees  to  disclose  the  evidence  by  which  the 
eriminal  charge  is  to  be  supported.  A  disputed  title 
to  the  goods,  therefore,  forms  the  basis  of  this  applica- 
turn.  And  the  real  question  before  the  Court  is, 
whether  it  wiU  note  compel  the  assignees  to  enter  into 
Ae  discussion  of  their  disputed  title,  or  leave  the  ciDm* 
piainant  to  his  ordinary  remedy  at  law.  The  counsel 
far  the  petitioners  insists  upon  his  right  to  have  that 
question  settled  here,  that  he  may,  by  the  restitution 
of  his  property,  avoid  the  injury  for  which  pecuniary 
damages  would  afford  him  no  adequate  compensation. 
TbtLt  this  Court  has  the  power  to  investigate  the  title 
of  the  aaaignees,  and  to  order  restitution,  if  under  all 
the  circumstances  it  felt  itself  called  upon  to  interpose, 

VOL.  II.  L 
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ISSt.  I  entertain  no  doubt ;  but  that  it  is  at  all  e?ent8  bound 
^^^  to  institute  the  inquiry,  is  a  proposition  to  which  I 
^^"■*      cannot  accede. 

To  arrive  at  a  clear  view  of  this  point,  it  b  material 
to  remember  whence  this  power  is  derived.  It  is  not» 
aa  in  other  Courts  in  Westminster  Hall,  derived  firon 
any  general  jurisdiction  over  questions  of  tort,  winoli 
would  entitle  any  man  who  fancied  himself  aggrieved 
at  any  time,  not  prohibited  by  statute,  to  come  and 
dum  redress  for  a  supposed  injury.  But  it  ariaaa 
incidentally  out  of  the  superintendance  and  control  m 
matters  of  bankruptcy  transferred  to  this  Court,  by 
virtue  of  which  it  exercises  a  summary  and  duere* 
tionary  jurisdiction  over  all  the  parties  to  proceedinga 
in  bankruptcy,  and  especially  over  assignees  as  offieeiv 
of  the  Court.  The  main  object  of  the  bankrupt  lawi, 
which  this  Court  is  constituted  to  administer,  baa  evar 
been  the  prevention  of  frauds  by  bankrupts,  and  Am 
hit  distribution  of  dieir  property  amongst  their  credi* 
tors.  But  in  the  administration  of  those  laws,  dii 
Lord  Chancellor  has  incidentally  interposed,  even  upon 
the  apphcation  of  strangers  to  the  commission,  to 
prevent  injury  from  the  abuse  of  the  powers  confemd 
by  those  laws,  and  to  afford  an  instant  remedy  whom 
justice  could  only  be  secured  by  his  summary  interven* 
tion.  The  case  alluded  to  at  the  bar  (a),  where  dw 
restitution  was  ordered  of  short  bills  and  other  pr»^ 
perty  in  the  possession  of  the  bankrupt,  present  fiuDH 
Har  instances  of  such  interposition.  And  on  the 
grounds  this  Court  would  exercise  similar  ji 
even  when  the  title  to  property  may  be  the  question  in 
issue.    But  in  thus  interposing  its  extraordinarj  pro* 

(a)  Es  parte  Cowan,  3  BaiD.  k  C.  1!^. 


MICHAfiUIAS  TERM,  3  WILLIAM  IV.  147 

leetioDi  the  Court  is  bound  to  take  care  that  it  is  not       IMt. 
nude  instrumental  in  defeating  the  object  it  was  esta-      EjTpiJti 
bibbed  to  promote ;  and  therefore,  when  there  is  reason       ^^^f^ 
to  suspect  that  its  interference  is  required  not  ibr  the 
ban&Jide  purpose  of  preventing  an  injury,  but  with  the 
fiew  to  obtain  some  indirect  advantage  in  the  investi- 
gation of  imputed  fraud  against  the  bankrupt  laws,  this 
Court  is  called  upon  to  pause,  and  to  ascertain  the 
honesty  of  the  purpose  for  which  its  interposition  is 
daimed,  and  the  inefficiency  of  the  redress  afforded 
by  the  ordinary  legal  remedies,  before  it  incurs  the 
risk  of  interrupting  the  course  of  public  justice. 

The  real  question,  therefore,  is  not  one  of  jurisdic- 
tion or  of  right,  but  of  discretion;  and  it  is  necessary 
to  examine  the  facts  of  the  case  to  ascertain  whether 
the  Court  in  the  exercise  of  a  sound  discretion  ought 
now  to  compel  the  assignees  to  enter  into  the  discussion 
of  their  title  to  the  property  in  dispute.  The  fiat  was 
issued  in  August  last,  the  seizure  complained  of  was 
made  on  the  8th  of  September ;  on  the  10th  of  that 
month  an  indictment  was  found  at  the  sessions  for  a 
conspiracy,  which  might  have  been  tried  at  the  follow- 
ing sessions,  but  was  removed  by  certiorari  by  the 
defendants  into  the  King's  Bench,  and  now  stands  in 
the  paper  for  trial ;  and  no  application  was  made  to 
diis  Court  till  the  28tii  of  October.  Now,  although 
neither  the  delay  of  the  application,  nor  the  pendency 
of  tiie  indictment,  nor  the  removal  of  it  by  certiorari, 
would  of  themselves  present  any  bar  to  the  remedy 
sought  by  this  petition,  they  afford  a  strong  ground  for 
suspicion  that  the  object  of  the  petitioner  is  not  the 
prevention  of  an  irremediable  injury.  To  prevent  the 
injury  to  his  trade,  he  should  have  applied  at  onee  to 

lS 
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ISS2.  isestrain  the  removal  of  the  goods^  or  to  have  them 
£x  parte  replaced;  to  prevent  the  injury  to  his  credit,  he  would 
have  courted  an  early  inquiry  into  his  conduct;  where* 
as,  now,  the  injury  to  both  must  be  extensive,  and  an 
action  of  trespass  can  alone  procure  for  him  a  sufficient 
redress.  When,  therefore,  looking  at  all  these  circum* 
stances,  and  the  nature  of  the  goods,  it  is  obvious  that 
restitution  would  afford  very  inadequate  redress,  and 
yet  we  find  the  petitioner  willing  to  substitute  it  for 
the  only  efficient  remedy  for  the  injury  sustained,  I 
am  far  from  being  satisfied,  either  of  the  honesty  of 
the  purpose  for  which  our  interference  is  sought,  or 
the  urgency  of  any  impending  injury  which  it  would  be 
our  duty  to  prevent.  I  am  of  opinion,  therefore,  that 
this  petition  should  stand  over  until  the  indictment 
shall  be  disposed  of,  without  any  prejudice  to  the  peti* 
tioner's  proceeding  at  law  as  he  may  be  advised.  And 
if  it  is  thought  desirable  that  in  the  interval  any  directi(m 
should  be  given  relative  to  the  custody  or  sale  of  the 
goods,  the  Court  will  attend  to  any  suggestions  that 
may  best  tend  to  secure  the  interests  of  the  parties* 

Sir  John  Cross. — I  cannot  bring  my  mind  to  yield 
to  this  application  on  the  part  of  the  respondents  for 
delay«  I  think  it  both  unreasonable  and  irregular.  Jt 
is  true,  this  is  not  the  ordinary  course  of  proceeding* 
but  I  trust  it  will  soon  become  so,  for  it  is  the  cheapest^ 
the  most  expeditious,  and  the  most  effectual  course* 
That  this  Court  has  jurisdiction  to  order  restitution  in 
such  cases,  there  can  be  no  doubt,  after  the  judgment 
of  the  King's  Bench  in  Cot(;a»*s  case  (a).  And  Lord 
Tenierden  there  says,  ''  that  a  petition  in  bankruptcy 
isfesiinumremedium,  and  contributes  not  less  to  the 

(a)  3  B.  £(  C.  123. 
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saTOig  of  expense,  than  to  the  saving  of  time*    The        1352. 
proceeding  under  the  commission    operates  by  way      ^    "^ 
of  sudden  seizure  of  property  belonging  or  supposed       H«ATn. 
to  belong  to  a  bankrupt.    A  process  so  speedy  and 
summary  requires  to  be  controlled  by  a  speedy  and 
summary  course  of  relief.*' 

In  the  present  case  it  appears  that  the  petitioner's 
brother  having  become  bankrupt,  the  assignees  have 
seized  the  whole  stock  in  trade  of  the  petitioner,  tb  the 
value  of  1600/.,  on  some  pretence  of  title,  which  they 
decline  at  present  to  disclose.  And  they  insist  that 
his  petition  for  the  restitution  of  his  stock  in  trade  and 
his  occupation  ought  not  now  to  be  heard;  first, 
because  it  is  too  late ;  and,  secondly,  because  it  is  too 
soon.  Too  late,  for  it  was  preferred  six  weeks  after 
the  indictment;  and  too  soon,  for  it  ought  to  await  the 
event  of  the  criminal  prosecution.  But  six  weeks 
during  the  long  vacation  was  no  unreasonable  time 
for  preparing  his  petition,  considering  that  he  has 
been  also  occupied  at  the  same  time  in  procuring  his 
discharge  from  custody  on  bail,  and  also  in  preparing 
bis  defence  to  the  indictment.  I  think,  therefore,  it  is 
not  too  late* 

But  again  it  is  said,  that  the  petitioner  is  not  really 
seeking  to  recover  his  property,  his  only  object  belftg 
to  bring  on  a  premature  disclosure  of  the  evidence  for 
the  prosecution.  I  cannot,  however,  think  that  it 
becomes  this  Court  to  lend  itself  to  the  concealment 
of  such  evidence.  If  the  petitioner  had  brought  his 
action  in  a  Court  of  law,  an  application  to  put  off  the 
trial  of  the  cause,  on  the  ground  of  the  pendency  of 
the  indictment,  would  not  have  been  listened  to.  And 
if  the  petitioner  had  been  carried  in  the  first  instance^ 
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1831.       ^  ^6  ought  to  have  been,  before  a  justice  of  the  peace, 

«  he  must  have  been  confronted  with  the  evidence  nov 

Ssptrle 

Bbatb.  to  anxiously  desired  to  be  concealed.  Indictaienta  fer 
conspiracy,  especially  those  preferred  behind  the  badt 
of  the  accused,  are  too  often  used  for  improper  par- 
poses,  and  ought  not  then  to  be  encouraged.  If  ob 
hia  trial,  the  petitioner  should  be  taken  by  surprise 
with  evidence  which  he  is  not  prepared  to  meet,  die 
Court  of  King's  Bench  may,  for  that  very  reason,  set 
aside  a  verdict  agamst  him;  so  Utde  is  the  advantage 
of  concealment  estimated  there. 

It  is  not  even  suggested  that  the  prosecution  rehtes 
to  the  goods  now  in  questicm,  and  I  am  not  aware 
that  it  is  the  duty  of  assignees  to  carry  on  crimfaial 
prosecutions,  at  least  unlese  for  ofiences  against  them- 
selves in  the  execution  of  their  office  (a),  much  less 
to  interrupt  the  proceedings  and  divert  the  fiinds  of 
the  estate  for  such  a  purpose.  If  the  goods  belong 
to  the  assignees,  it  is  their  duty  to  dispose  of  them 
without  delay  for  the  benefit  of  the  creditcna;  if  to 
the  petitioner,  they  ought  as  promptly  to  restore  diem; 
and  if  the  right  be  doubtful,  to  lose  no  time  in  settling 
the  dispute,  by  this  inquiry.  In  every  view,  therefore^ 
it  appears  to  me,  contrary  to  the  duty  of  the  assignees 
to^pflj  for  delay,  akid  of  the  Court  to  allow  it. 

Sir  G.  Rose. — I  am  at  a  loss  to  understand  die 
grounds  on  which  this  petition  calls  upon  us,  as  a  mat- 
ter of  right,  to  interfere ;  or  upon  what  jurisdiction 
a  stranger  to  the  bankruptcy  can  require  diis  Court  to 
try  an  adverse  question  of  property  with  the  assignees, 

(m)  See  the expreuiDiii of  the  Vice*Chtaoellor in  Egptftghmk, Back* 

ssr. 
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die  method  of  doing  so  being,  as  I  conceive,   either       l^^^* 
by  ao  action  of  trover,  or  by  a  bill  in  equity  for  an       Expart^ 
iojimetioii   and   specific    restitution;    resolving  itself  ' 

again,  moat  probably,  into  the  parties  being  left  to  de- 
cide   diq>uted   property  in  a  chattel  before   a  jury. 
Under  die  former  law  in  bankruptcy,  the  Court  always 
fefuaed  to  entertain  a  litigated  question  of  this  nature* 
The  answer  invariably  was,  it  is  a  mere  case  of  trover 
—bring  your  action ;  and  I  certainly  do  not  understand 
duU  the  late  statute  has  given  any  additional  jurisdic- 
tion of  the  nature  now  contended  for.     The  jurisdic«- 
tion  that  we  have  is  properly  exercised  in  controlling 
the  due  administration  of  the  bankrupt's  estate^  ac- 
eordhig  to  the  due  course  of  law ;  although  I  do  not 
mean  to  say,  that  in  a  clear  case,  or  in  a  case  of  waste 
or  irreparable  mischief,  we  ought  not  to  interfere ; — 
I  think  we  ought: — the  Chancellor  was  always  in  the 
haUt  of  doing  so  upon  the  ordinary  principles  applicar 
Ue  to  injunctions.     But  what  I  mean  to  say  is,  that 
where  the  assignees,  as  in  this  case,  assert  a  legal  title 
to  the  property,  the  Court  has  always  declined  to  aa- 
anme  the  investigation  to  that  title,  or  to  deprive  them 
of  their  right  as  creditors  to  try  a  question  of  property  in 
the  Courts  of  the  country,  merely  on  the  ground  that  as 
assignees  they  were  officers  of  this  Court.     The  reUef 
therefore  sought  by  this  petition  cannot  be  founded  on 
any  absolute  right  to  an  order,  but  must  rest  solely  as  an 
application  to  our  discretion.    Now  in  the  appUcation  of 
this  discretion,  it  is  very  proabable  that  we  may  err  in 
this  instance   as  in  others ;  but  my  opinion  is,  that 
a  party  ought  not  to  be  listened  to,  except  on  the  ordi- 
aary  daims  to  summary  interference — that  is,  unless 
he  has  been  prompt  in  his  measures  to  obtain  relief,  or 


Heath. 
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1832.  untess  the  non-interference  would  be  attended  with 
Ejjp^  irreparable  consequences.  Where  a  messenger  entered 
the  bouse  of  a  third  party,  and  seized  goods  not  be- 
longing to  the  bankrupt,  and  the  party  applied  to  have 
those  goods  restored,  coming  even  promptly,  what  add 
Lord  Eldon?  he  disclaimed  the  jurisdiction  (a).  Nor, 
unless  under  the  exception  stated,  did  I  ever  know  the 
Court  go  farther  than  merely  to  the  protection  of  the 
property,  until  the  title  to  it  could  be  established  in 
a  suit  or  action.  I  am  not  aware  of  any  instance  where 
the  jurisdiction  of  the  Court  in  bankruptcy  has  been 
exercised,  or  even  supposed  to  exist,  in  a  manner 
sought  for  by  the  present  petitioner.  Exparie  Cawam{b) 
certainly  does  not  go  that  length,  and  the  BoUero 
cases  are  directly  within  the  exception  which  I  have 
noticed;  for,  first,  they  were  instances  where  the  parties 
came  immediately ;  and  secondly,  where,  if  the  Court 
had  not  interfered,  the  consequence  would  have  been 
irreparable  mischief.  Damages,  which  no  action  at  law 
could  have  set  right  or  compensate  in  that  memorable 
crisis  of  1810; — if  the  Court  had  not  interfered  ta  try 
the  specific  question  of  title  to  the  short  bills,  the  ruin 
of  all  the  country  bankers,  would  have  been .  the  pro- 
bable, if  not  unavoidable  consequence  of  that  of  their 
London  correspondents.  Even  in  that  case,  what  said 
Lord  Eldon  ?  "  As  those  parties  are  strangers  to  the 
bankruptcy  I  cannot  interfere;"  and  the  petitions 
stood  over  for  amendment  by  stating  the  circumstanceSi 
in  respect  of  which  the  jurisdiction  over  matter- migfat 
be  acquired.  I  am,  however,  more  inclined  to  conandcUr 
those  cases  as  standing  upon  the  necessity  of  summaiy 
interference,    at   the   instance   of  parties   promptfy 

(«)  tt  parU  Cngp,  1  Rote,  ^  (b)  3  Bin.  k  C  13l 
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makiog  the  applicationi  than,  on  any  formal  allegation  1852. 
in  the  petitions*  The  case  before  us  does  not  however  ^tpute 
warrant  the  anticipation  of  such  irreparable  calamity. 
Hie  goods  are  as  valuable  now,  at  least,  as  they  have 
been  a  month  ago,  the  time  when  an  earlier  application 
might  have  been  made  to  this  Court ;  or  as  they  will  be 
auKMith  or  two  hence,  after  the  indictment  shall  have 
been  tried.  This,  therefore,  cannot  for  a  moment  be 
regarded  as  a  case  where  irreparable  injury  will  be 
incurred  by  leaving  the  parties  to  the  ordinary  tribu* 
nals^  and  is  very  distinguishable  from  the  Boldero  cases 
not  only  in  that,  but  also  in  another  very  material  point — 
finr  here.we  have  the  fact  of  great,  and,  I  must  say,  very 
suspicious  delay*  Why  did  not  the  petitioner  apply  to 
this  Court  when  it  was  sitting  on  the  37th  September, 
or  even  at  an  earlier  date,  when  he  might  on  any  given 
day  have  made  his  application  to  the  judges;  or  why 

did  he  not  apply  to  one  of  the  judges  in  equity  for  an 
bjunction^  which  he  might  have  done  at  any  time? 
Neither  of  these  courses  has  he  pursued,  and  I  feel 
warranted  in  saying,  that  the  neglect  is  sufficient  to 
mduce  the  Court  to  pause  ere  it  exercises  this  sum* 
mary  and  wholly  discretionary  jurisdiction.  I  am  satis- 
fied no  injury  will  follow  the  delaying  this  petition ; 
snd  I  cannot  but  think  that  the  object  of  it  is  more 
closely  connected  with  the  defence  on  the  indictment, 
than  with  the  benefit  to  be  derived  by  the  immediate 
restitution  of  this  property :  and  looking  at  it  in  the 
Gght  of  a  competition  of  mischiefs,  on  the  one  hand  is  to 
be  considered  the  duties  which ,  assignees  owe  to  the 
pnblic  in  detecting  fraudulent  appropriations  of  the 
property  of  bankrupts ;  and  on  the  other  hand,  the 
continuance  of  an  alleged  injarjr>  which  has  been  m 
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183£;  long  submitted  to  by  the  petiti<»icr,  that  bs  himsslf 
jtii^um  fiumitbes  the  obierratioii,  that  much  more  injory  eaa* 
not  well  happen  by  a  little  still  fiirdier  delay.  Then 
agam,  looking  at  the  advantages  of  an  examination  of  wit- 
nesses on  a  trial  at  law,  over  the  mode  in  whidi  this 
Court  proceeds  by  affidavits  merely,  no  one  can  dovbl 
but  that  the  benefit  of  ereditcH's  should  preponderate  f 
and  the  more  espedaUy  where  so  many  other  Covti 
are  open,  in  which,  by  due  course  of  law,  the  petitionfr» 
if  he  can  establish  the  very  strong  case  his  eounssl 
have  stated  before  us,  is  sure  to  recover  much  wnom 
adequate  compensation  for  the  injuries  alleged  to  htem 
been  sustained,  than  any  that  can  be  acconqplishid 
here  by  the  mere  restitution  of  his  property.  I  Aeea* 
fore  concur  with  his  Honor  the  Chief  Judge. 

The  order  was,  that  the  petition  should  stand  ovev 
till  after  the  trial  of  the  indictment,  widiout  prqudies 
to  any  fvooeedings  the  petitioner  might  take  at  laW| 
and  widi  liberty  to  the  parties  to  apply,  ftc* 
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Ex  parte  William  Miller  Christy^  Isaac  Lloyd, 
John  Ken  yon  Winterbottom  and  John  Worsley.       ^  g^^   * 
— In  the  matter  of  Thomas  Barrow  and  George        

^  September  27. 

GrEDDES*  November  8  and 

22.    . 

XHIS  petition  first  came  on  for  hearing  on  the  27th  B*  &  c.  being 

^  indebted  to  i<. 

SqpleBiber  laatt  when  the  counsel  for  the  petitioners  give  a  joint  and 

uveral  bond* 

wiere  he«rd  in  support  of  the  petition.    Tlie  Court  did  ii.  takes  (as  part 

.    «    1   •.  %  1  .      «•       .1      of  the  same  se- 

sot  ftel  It  necessary  to  hear  the  arguments  tor  the  curity)  a  jdne 
vwpondents,  and  took  time  to  consider  their  judgment.  ^^^^  enters'* 
Om  judgment  being  moved  for  on  a  subsequent  day,  ^ent^^  b!  &^c. 
their  Honors  expressed  their  desire  to  hear  the  argu*  ram^^H^d] 
■HOtB  <m  both  sides,  and  the  petition  therefore  came  on  f^*^  ^^®  J^'^.u 

'  ^  IS  merged  in  the 

•Main  on  the  8th  November.  judgment,  and 

^  that  A.  can  only 

The  facts  on  which  the  petiticm   reated  were  as  prove  against 

the  joint  estate 

•Nlowa: — In  September  1828  a  commission  of  bank-  of  B.&C. 
foptcy  issued  against  the  above  bankrupts.  On  the  28th 
Ifarch  preceding,  by  a  bond,  the  bankrupts  (being  part- 
ners together)  became  jointly  and  severally  bound  to 
the  petitioners  in  the  penal  sum  of  14,000/.  This  was  in- 
tended as  a  security  for  a  floating  balance  against  the 
bankrupts,  not  to  exceed  10,000/.  On  the  same  day  they 
executed  a/otui  warrant  of  attorney  in  &vour  of  the  peti^ 
tioners.  But  the  bond  and  warrant  of  attorney  seemed, 
and  were  in  £ict,  cotemporaneous  parts  of  the  same 
transaction.  On  the  12th  April  1828,  a^'otni  judgment 
was  signed  against  the  bankrupts  on  this  warrant  of  at* 
Inrney.  At  the  date  of  the  commission  10,000/.  was 
due  to  the  petitioners.  Proof  was  tendered  to  this 
aaount  upon  the  bond  against  the  s^arate  estate  of 
G.  Ceddes^  but  the  Commissioner  rejected  the  proof 
on  the  gcound  that  the  joint  judgment  on  the  warrant 
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1832.        of  attorney  had  extinguished  the  debt  on  the  joint  and 
Ex  parte      separate  bond^  which  was  a  lesser  security;  but Hberty 
fniTftthOT.     ^^  given  to  prove  against  the  joint  estate  of  the  bank- 
rupts. 

The  petition  prayed  for  liberty  to  prove  against  the 
separate  estate  of  G,  Geddes. 

Mr.  Swanston  and  Mr.  Montagu  for  the  petitioners^ 
The  intention  of  the  parties  was  not;  in  giving  the 
additional  security,  to  Umit  the  prior  rights  which  the 
petitioners  had  acquired  under  the  bond.  There  is  no 
rule  of  law  which  estabhshes  the  merger  or  extinguish- 
ment of  one  remedy  in  another,  unless  the  higher  secu- 
rity, which  is  acquired  subsequently,  gives  to  the  party 
obtaining  it  every  advantage  he  possessed  under  the 
lesser  security.  It  is  not  disputed  that  according  to 
Higgens  case  (a),  a  man  cannot  have  an  action  ott  the 
bond  so  long  as  the  judgment  recovered  on  it  remains 
in  force ;  from  this,  however,  we  are  warranted  in  the 
conclusion,  that  the  bond  is  not  absolutely  merged,  but 
only  rests  in  abeyance ;  and  if  the  judgment  becoroeSf 
from  any  cause  whatever,  inoperative,  the  bond  may 
be  again  resorted  to.  Thus,  in  the  present  caae,  bank- 
ruptcy has  rendered  the  judgment  unavailable,  and 
therefore  we  are  entitled  to  resort  to  our  original 
remedy  on  the  bond.  But  modem  cases  carry  this 
principle  still  further;  thus,  in  Drake r.  Mitckett(b)f 
where  one  of  three  joint  covenantors  gave  a  bill  of 
exchange  for  part  of  a  debt  secured  by  the  covenanti 
on  whidi  bill  judgment  was  recovered,  it  was  heM^ 
that  such  judgment  was  no  bar  to  an  action  on  the 
covenant  against  the  three,  such  biD,  though  stated  to 

(0  GCdke,  44>.  (»)  3£isi»15K 
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have  been  given  for  the  payment  and  satisfaction  of  the.  1 SS2. 
debt^  not  being  averred  to  have  been  accepted  as  satis-  ETptita 
iaction,  nor  to  have  produced  it  in  fact.  The  same  ^^othm 
principle  is  contained  in  the  cases  of  Ex  parte  Pea* 
eoek  (a).  Ex  parte  Ladbroke  {b).  The  judgment  b  in 
fiict  only  m  security  for^  and  no  extinguishment  of,  the 
original  debt.  Where  the  higher  security  is  equally 
beneficial  with  the  lower  remedy,  there  indeed  the 
latter  merges,  but  not  otherwise.  The  facts  also  war* 
cant  us  in  this  case  in  referring  to  the  intention  of  the 
parties.  The  bond  and  warrant  of  attorney  were  exe- 
cuted on  the  same  day;  and  it  would  be  absurd  to 
suppose  that  the  intention  was  to  limit  the  remedy  that 
was  given  by.  the  bond  on  which  the  additional  security 
of  the  warrant  of  attorney  was,  founded.  Again,  the 
case  of  Twopenny  v.  Yowig  (c)  shows  that  unless  the 
higher  remedy  is  co-extensive  with  the  lower,  it  does 
]k>t  work  a  merger ;  and  also  that  the  intention  of  the 
parties  is  to  be  regarded,  SoUy  v.  Forbes  {d).  In  the 
present  case  the  judgment  is  no  security  whatever,  as 
bankruptcy  puts  an  end  to  all  the  remedies  to  be 
gained  by  it«  We  standi  as  respects  the  judgment,  in 
no  better  plight  than  a  simple  contract  creditor,  Ambrose 
y.  dendon  {e)*  [Sir  G,  Rose.  In  that  case  the  bond 
was  taken  after  the  act  of  bankruptcy,  and  was  there- 
btte  void  in  toto,  which  makes  all  the  difference.]  We 
rely  on  the  words  used  in  Lord  ATar^/u^'r^^'s  judgment, 
"  As  to  the  second  question,"  he  says, ''  I  think  this 
petition  is  sufficient  to  support  the  commission,  and 

(«)  2  Glynn  &  J.  27.  (6)  2  Glyun  &  J.  81. 

(e)  3  B.  &  C.  20S.    BayUif'a  J.  judgment.         (d)  2  Bro.  &  B.  38. 
(0  2  Sira.  104«.     S.C.  Lc«'t  Cues  tetnp.  Hardw.  267,  edit.  1770, 
WllBf  fiportsd. 
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1889.  diat  the  acceptance  of  the  bond  is  not  an  extingiiUH 
Xjjp^rt,  ment  of  the  debt  as  to  this  purpose ;  for  the  only  que** 
tion  now  is,  whether  there  was  a  debt  subsisting  suf- 
ficient to  support  the  commissioni  and  not  of  what 
effect  it  is  with  regard  to  the  bankrupt  himself;  tht 
reason  why  it  is  an  extinguishment  with  regard  to  the 
party,  is  because  the  bond  is  a  debt  of  a  higher  nature; 
but  in  this  proceeding  both  debts  are  the  same ;  and 
it  is  every  day's  practice,  that  if  a  creditor  by  simple 
contract  should,  after  an  act  of  bankruptcy  commitled, 
get  a  judgment  confessed  by  the  bankrupt  for  the  mum 
debt,  and  take  the  bankrupt's  goods  in  exeeutioDi  if 
ihe  aisignees  bring  an  action  of  trover  against  ibM 
creditor  to  recover,  yet  that  very  creditor  is  afterwifii 
admitted  to  come  in  and  prove  his  debt  under  the  odni- 
mission,  notwithstanding  his  acceptance  of  the  Judg- 
ment after  the  bankruptcy,  and  he  comes  in,  in  dial 
case  by  force  of  his  simple  contract  debt ;  for  all  crediii 
tors  are  entitled  to  relief  under  the  commission^  ao  thai 
with  regard  to  the  commission  he  is  still  considerad  a 
simple  contract  creditor ;  therefore  I  think  Ae  aooept* 
ance  of  the  bond  has  not,  ar*t6  this  proceeding,  extiiif 
guished  his  simple  contract  debt,  so  that  I  think  the 
commission  is  well  founded.*'  In  administration  of 
assets  in  bankruptcy,  the  same  gradations  which  eidsC 
in  the  general  administration  of  assets  as  to  the  priority 
of  specialty  to  simple  contract  debts,  are  altogether  die* 
regarded  and  totally  cease.  And  it  is  sufficiently  eita* 
blished  that  a  specialty  creditor  in  bankruptcy  gaiM 
nothing  in  advantage  over  the  simple  contract  creditors. 
Such  being  the  case,  the  higher  security,  instead  of 
being  more  beneficial  to  the  creditor,  as  it  ought  in  its 
nature  to  be,  becomes  wholly  inoperative  and  virtually 


HICHAXUf  AS  TERM^  3  WILLIAM  IV.  149 

m  nnllily.     Again,  the  object  and  intentions  of  the       ^^^^* 
parties  ought,  as  this  Court  is  also  a  court  of  equity,  to      Ss  ptrtt 
lie  looked  to ;  and  in  so  doing,  it  is  obvious  that  Ae     md  otibm. 
higher  securities  taken  on  the  same  day,  could  not  be 
itwided  to  diminish  the  rights  of  the  parties. 

The  foundation  of  every  creditor's  right  of  proof  is 
ooDtrtet  with  the  debtor.  In  this  case  it  refers  us 
back  upon  our  joint  and  sevend  bond.  [Sir  J.  Cross. 
I  diink  you  carry  your  doctrine  too  far.  Suppose  the 
jaigment  be  recovered  in  an  action  for  a  tort  or  for  tres- 
pass, can  that  be  termed  the  offspring  of  contract  ?] 
Btm  in  diat  case  it  is  contract,  namely,  of  that  nature, 
wUdi,  in  the  eye  of  the  law,  every  man  tacitly  enters 
iBte  with  his  country  to  submit  to  the  law  of  the  land, 
IB  order  to  secure  reciprocal  protection  by  the  same 
source,  Robinson  v.  Ball  (a).  However,  be  that  qua- 
lified MM  it  may,  still  in  this  case  contract  is  the  founda- 
tioo.  [Sir  G.  Rose.  The  whole  question,  in  this  way 
of  kxddiig  at  it,  is,  the  nature  of  the  contract  at  the  tims 
^iie  sict  of  bankrypicy.']  The  contract  is  for  a  joint 
aod  separate  security.  The  securities  which  were 
given  in  addition  to  the  Ipbnd  were  merely  collateral, 
aod  were  not  intended  to  destroy  the  original  security. 
This  is,  therefore,  solely  a  question  of  contract.  We 
eontend,  that  the  bond  is  still  in  force,  although  the 
Other  aide  suggest  that  it  is  merged.  We  admit  that 
BO  other  action  could  be  brought;  but  that  is  not  here 
ihto  question.  The  effect  of  the  judgment  is  gone  by 
the  benkruptcy,  for  the  petitioner  can  gain  no  benefit 
cvet  simple  contract  creditors;  and  the  Court  well 
knows,  that  although  the  execution  taken  out  on  it  must 
be  in  form  joints  yet  he  might  execute  it  against  the 

(a)  2  B.  &  C.  762. 
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1 832.  separate  property  of  either.  But  bankruptcy  intenren- 
^^Z^  iogy  such  remedies  to  the  parties  on  the  judgment  aie 
ai^othen.  S^^^*  Therefore  is  the  judgment  virtually  at  an  end, 
and  the  bond  revived  entitling  the  petitioners  to  all  the 
remedies  thereon  of  proof  against  the  joint  or  separate 
estate,  as  though  the  judgment  had  never  existed.  For 
these  reasons  ve  contendi  that  we  are  entitled  to  prava 
on  the  original  bond  against  the  separate  estate  of 
G»  GeddeSf  and  that  the  judgment,  even  if  it  were  now 
effectivoi  is  only  meant  to  operate  as  a  further  aecoiilgr. 

'iAx.  Anderdon  and  illv.  Bacon  for  the  respondents. 
The  parties  have  themselves  materially  varied -dicir 
primitive  rights  in  this  case.  Originally  this  was  a 
joint  partnership  debt;  they  then  take  a  johU  and 
several  bond  with  a  concurrent  joiff/  warrant  of  attoniey* 
Had  they  taken  a  warrant  of  attorney  conformable  to 
their  rights  on  the  bond,  it  would  have  been  diflfeseiitf 
and  they  might  have  obtained  a  Joint  and  several  judg* 
ment ;  but  instead  thereofi  they  have  by  their  own  acts 
destroyed  the  effect  of  their  joint  and  several  bond* 
They  have  elected,  and  are  ffiand  (a).  This  is  not « 
case  of  collateral  security,  but  a  security  given  by  the 
same  parties,  founded  on  the  original  bond.  As  to 
merger,  it  is  quite  manifest  that  taking  a  judgment 
vacates  the  bond,  Basset  v.  Wood(b),  And  we  conteoA 
that  the  petitioners  cannot  revert  to  the  bond,  even  ficB^ 
suming  that  the  judgment  has  become  vacated  by  the 
bankruptcy.  The  dictum  of  Lord  Hanhrieke  .in 
Ambrose  v*  Clendon  cannot  be  relied  on ;  it  is  at  best 
extra-judicial,  going  far  beyond  the  case  decided*  *49k% 

(a)  1  Stund.  331.  (ft)  Litt.  Rep.  17. 
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Ex  parte  Peacock  and  Ex  parte  Ladbroke  are  mere       \63ft. 
eases  of  election.  Exwirte 

Christy 

aodothen, 

Mr.  Swanston  in  reply.  Is  the  creditor's  situation  to 
be  made  worse  by  the  bankruptcy  of  the  debtor  ?  At 
least  the  petitioner  ought  to  be  allowed  his  right  of 
election.  At  law,  it  is  clear  that  a  judgment  merely 
joint,  would  not  vary  the  rights  on  this  bondi  because 
of  the  manner  in  which  the  execution  might  be  exe- 
cuted. Wbyihenj  in  the  absence  of  all  authority, 
ihould  the  creditor  be  deprived  of  every  benefit  he  can 
derive  from  the  seciurities  he  has  taken  ?  The  judg- 
ment, owing  to  the  bankruptcy,  gives  him  no  benefit  of 
preference  over  other  creditors ;  his  right  of  separately 
executiiig  it,  is  gone ;  and  yet  it  is  said  his  remedy  on 
the  bond  is  extinguished,  and  he  has  no  right  of  elect* 
ing.  It  was  the  old  custom  when  judgment  was  ob- 
tamed  on  a  bond  to  impound  the  latter,  and  in  case  the 
judgment  became  in  any  way  defective,  the  bond  was 
at  once  placed  in  statu  quo.  So  should  it  be  in  the 
present  instance. 

^  Cur.  adv.  tmltn 

The  CouBT  delivered  their  respective  judgments  in 
die  following  order : — 

Sir  G.  Rose. — The  doubts,  which  for  a  while  occu-  Novendter  29. 
pied  die  ndnd  of  one  of  the  Court,  being  at  length 
removed,  I  am  glad  to  announce  that  we  have  come  to 
die  mumimous  opinion,  that  this  petition  cannot  be  sus- 
tained. In  this  case,  at  the  time  of  the  bankruptcy, 
the  petitioners  were  creditors  under  a  joint  judgment : 

VOL.  II.  M 
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1 9^;  MS  if  the  pta)r6r  of  this  petition  t^ere  granted,  ft  btfo^ 
tk^tti  wo^W  be  given  to  a  joint  judgment  whicb  oaimat  b» 
^^*«TT  given  in  bankruptcy.  It  is  merely  necessary  to  direct 
ilttention  to  the  distinction  between  the  effect  of  m 
j^gment  as  process  affecting  the  parties  by  foree  of 
the  recordi  and  its  effect  against  the  assets,  or  as  regaidc 
ifae  creditors  iinder  the  commission.  If  the  pa^tiflt 
prefer  to  abide  by  their  judgment,  as  process,  they  niy 
do  so :  but  if  they  come  iii  under  the  commission,  tbejr 
mvtst  come  in  subject  to  its  rules ;  and  as  this  is  a 
joint  debt,  the  separate  creditors  are  entitled  to  sl^i 
yoa  shall  not  prore  against  the  separate  estate  HA 
the  separate  debts  are  all  paid  off,  unless  there  Ik  ik 
siirplus: — We,  the  separate  creditors,  are  postpoMl 
ill  proof  against  the  joint  estate ;  yeu/  thereferei  i 
jlniit  creditor,  cannot  prove  against  the  separate  eMM 
Ufttll  %re  are  satisfied. 

tJpM  Ae  point  bf  merger  little  need  be  saidi  If  the 
seMrity  of  a  bill  of  exchange,  or  an  ordinary  bemli  er 
il  statlite  staptei  be  acquired,  st&l  the  debt  renydns 
merely  simple  contract.  If  judgment  be  obtained  tfaeie 
is  ah  tod  of 'all  prior  contraet;  and  for  this  reason, 
that  the  courts  will  not  allow  parties  to  be  harassed 
by  sufibring  a  creditor  to  resort  back  to  th^  leaker 
security,  on  which  he  can,  by  following  the  eoinsd 
of  law,  only  return  to  a  judgment.  The  lesser 
security  is  merged  in  the  record  of  the  Goiur^  beitig 
as  it  were  brought  there  by  profert.  In  Ambtwie 
▼•'  Gkwdamj  the  whole  question  was,  wh^tb^  the 
petitioning  creditor's  debt  was  suffident  to  soslaiik. 
the  commission;.  It  was  not  doubted  ^t. a  ^bufie 
contract  was  merged  in  a  specialty  debt;    Ui6  que*- 


CmnufTt 


MICHA2LHA8  TMH,  3  WILLIAM  IV.  199 

tion  bdng,  was  there  a  debt  at  the  tune  of  the  act  of  ISdX. 
bankroptcy  ?  At  thai  time  there  was  a  simple  con-  ^TZ^hs 
tfact  debt;  for  the  judgment  having  been  obtained 
afterwardSi  was  virtually  out  of  the  question*  And 
upon  this  view  of  the  subject  Lord  Hardwicke'B 
observations  were  founded.  Ambrose  v.  Ckndan  may 
be  compared  to  this  case :  Suppose  a  creditor  to  the 
extent  ef  100/.  receives  that  sum  before  bankruptcy, 
there  can  be  no  doubt  that  this  is  a  perfect  extinguish-^ 
nent  of  the  debt :  but  if  he  receives  such  payment, 
after  the  act  of  bankruptcy,  as  in  the  case  of  Mann 
V.  Skepkerd{a)f  the  payment  is  void;  and  it  does  not 
predode  him  from  suing  out  a  commissioui  the  original 
debt  remaining  in  force.  So,  if  a  bill  of  exchange 
be  taken,  or  a  judgment  be  entered  up  after  the  act  of 
bankruptcy,  generally  speaking,  in  bankruptcy  both  are 
void,  OS  in  the  case  of  Ambrose  \.  Clendon*  It  has 
been  argued  that  the  effect  of  the  process  ought  to  be 
regarded  in  this  case;  as  for  instance,  that  as  the 
tSket  of  joint  execution  would  be  to  induce  a  remedy 
against  each  separate  estate,  so  in  bankruptcy  a  right 
of  separate  proof  ought  to  exist.  But  the  answer  is 
obvious ;  the  former  is  a  process  of  law,  the  latter  an 
equitable  mode  of  administering  the  assets  of  an  insoU 
vent  trader*  giving  equal  advantage  to  all  the  creditors^ 
whether  they  are  such  by  simple  contract  or  by  spe* 
eidty*  So  much  as  to  the  law ; — and  now  as  to  the 
equity,  upon  which  the  case  has  been  put ;  but  I  cannot 
see  what  (^uity  the  petitioners  can  have  against 
the  separate  estate ;  for  let  it  be  remembered  that  thia 
itobi  in  its  i^rigin  was  joint  only :  and  if  we  are  to  go 

(a)  6  T.  R.  79. 
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18S2.       back,  we  must  look  at  the  whole  transaction.  The  petH 

£k  paite      tioners  cannot  in  justice  be  allowed  to  say,  *'  We  will 

sndoiZm.     stand  by  a  particular  part  of   the   transaction/'     If 

they  ga  back  at  all  they  must  go  to  ^Ae  original  debt, 

that  was  joint. — I  therefore  think  this  petition  must 

be  dismissed. 


Sir  John  Cross. — In  this  case  there  are  three  ques- 
tions arising  for  our  consideration: — 1st.  The  exiBteaee 
and  effect  of  the  alleged  merger.  Sd.  The  legal  eflfeet 
of  a  joint  judgment  in  respect  of  the  remedies  on  it; 
And  3d.  The  effect  of  bankruptcy  on  audi  joint  judg* 
ment,  and  how  far  the  party  is  entitled  to  resort  to  Ids 
original  remedy. 

With  respect  to  the  first,  there  never  was  m  doubt 
but  that  the  remedy  on  a  bond  merges  in  the  judgment 
founded  on  it.  But  the  petitioners  contend  that  it  is 
open  to  them  to  show  that,  under  the  circumstances  of 
this  case,  it  was  the  intention  of  the  parties  that  all  the 
securities  taken  by  them  were  meant  to  subsist  co-ez« 
tensively  and  concurrently,  and  two  cases  are  cited  in 
support  of  this  proposition.  The  aae^SolljfY.Forbes(a)f 
in  which  a  release  was  giren  by  ;the  plaintiffs  to  Af 
one  of  two  partners,  with  a  provision  that  it  should  not 
prejudice  any  claims  which  the  plaintiffs  might  have 
against  £.,  the  other  partner;  and  that  in  order  to 
enforce  the  claims  against  £.,  it  should  be  lawful  for 
the  petitioners  to  sue  A.  either  jcundy  with  B.  or  sepa* 
rately.  In  an  action  by  the  plaintiffs  against  A.  and  B^ 
this  rriease  having  been  pleaded  by  A.,  and  set  out  on 
ojirr  in  the  replication,  with  an  avoment  that  the  action 

(«)  2  Bnid.  &  B.  3S. 
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was  prosecuted  against  A.  jointly  with  £.,  for  the  pur-  .  ^^^%» 
pose  of  enabling  the  plaintiffs  to  recover  payment  of  .£z  parte 
monies  due  from  B.  and  A.  to  the  plaintiffs,  either  out  aodothen, 
of  the  joint  estate  of  B.  and  A.^  or  from  B.  or  his 
separate  estate,  the  replication  was  demurred  td» 
and  the  demurrer  over-ruled.  Another  case  is  that  of 
TfDopenny  and  Young  (a),  in  which  B.  being  indebted 
to  A^  procured  C  to  join  with  him  in  giving  a  joint 
and  several  promissory  note  for  the  amount ;  and  he, 
having  afterwards  become  further  indebted,  and  being 
pressed  by  A.  for  further  security,  by  deed  (reciting  the 
debt,  and  that  for  a  part  a  note  had  been  given  by  him 
(B.)  and  C,  and  that  A.  having  demanded  payment  of 
the  debt^  B.  had  requested  him  to  accept  a  further 
security,)  assigned  to  ^4.  all  his  household  goods,  &c. 
as  a  further  security,  with  a  proviso  that  he  should  not 
be  deprived  of  the  possession  of  the  property  assigned 
until  after  three  days'  notice.  It  was  there  held  that 
this  deed  did  not  extingubh  or  suspend  the  remedy  on 
the  note,  but  that  A,  might,  notwithstanding  the  deed, 
me  C.  at  any  time.  From  these  the  petitioner  con- 
tends  that  the  intention  is  to  be  regarded,  and  that  the 
intention  in  this  case  appears  to  be  that  the  bond 
should  not  merge,  but  merely  that  the  warrant  of  at- 
torney and  the  judgment  should  be  taken  as  a  further 
security*  Then  it  becomes  purely  a  question  of  fact  as 
to  the  intention,  and  on  looking  into  the  instrument 
itoelf  I  should  rather  presume  a  contrary  intention. 
The  term  there  used  is  a  "  better"  security,  which 
ivould  imply  a  higher  security  rather  than  a  '*  further*' 
lecurity  merely;  which,  in  my  mind,  does  away  with 
the  question  of  intention  altogether.    I  am  certunly  of 

(a)  3  B.  &  C.  ^08. 
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18df.  opinioii,  however  much  I  had  doubted  on  this  point 
j^^f^  '  beforei  that  the  joint  and  several  bond  did  merge  in  die 
'^^  joint  judgment,  but  at  the  same  time  the  bond  kalwe 
to  manj  purposes  stiU.  Merger,  in  my  mind,  is  a  mm 
.term  of  art,  to  which  different  significations  may  he 
attadied,  and  it  is  not  an  abs<dute  final  extinguidb- 
ment;  as,  if  the  judgment  is  bad,  the  debt,  on  whidi  it 
is  {bunded,  is  revived.  Thus  it  was  in  HiggitiB  earn, 
there  the  debt  was  held  not  to  be  absohitely  extin- 
guished, although  no  fresh  action  could  be  brought  In 
the  mean  time. 

As  to  the  second  point— at  the  time  of  the  bankr 
ruptcy  the  debt  was  upon  a  joint  judgment,  and  befbie 
the  bankruptcy  that  judgment  would  clearly  have  been 
an  answer  to  any  question  that  could  be  raised  on  die 
bond  or  on  the  original  debt.  The  legal  effed  of  a 
joint  judgment  is  certainly  to  give  a  joint  or  a  sepamie 
Yemedy;  though  at  the  same  time  the  parties  must  be 
sued  jointly^  In  bankruptcy  a  different  rule  at  onee 
steps  in,  and  the  law  then  says  that  joint  debts  and 
securities  shall  come  against  the  joint  estate  and  effects, 
and  separate  debts  against  the  separate  estate.  If  tiw 
had  been  a  joint  debt  on  contract  only,  the  creditor 
dearly  could  only  prove  against  the  joint  estate,  and 
die  question  in  my  mind  has  been,  whether  for  eodi 
purposes  .  judgment  was  within  that  rule.  I  had 
thought  that  judgments  might  form  an  exception  io 
that  rule,  and  that  a  joint  judgment  creditor  might  he 
allowed  to  seise  all  duit  he  could  in  law  independent  of 
bankruptcy,  namely,  joint  or  several  property.  On  a 
joint  contract  no  such  doubt  could  exist,  and  I  own  that 
my  mind  has  paused  considerably  on  consideradum  of 
this  part  of  the  case.   However,  as  there  is  no  reported 
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either  w^y  to  w^^rrunt  d;ie  making  any  exfeep-        ISS^. 
^an  in  favour  of  a  joint  judgment,  I  do  not  feel  autho-      e^  parte 
riied  to  diSkr  from  my  learned  colleagues  in  the  absenoe     ijiil\hmt 
Af  all  disciaioos  op  the  subject. 

3d*  How  &r  the  petitioners  are  entitled  to  resort  to 
their  ori^nal  remedies  under  the  bond.  The  virtues 
^  the  jwigment  being  gone,  by  the  bankruptcy  the 
pirtieff  are  pUced  in  i^  worse  plight  than  when  they 
IVKsrely  jby^d  the  security  of  the  bond.  This  also  has 
pluced  .«|i  obstacle  in  my  way  that  I  have  found  very 
difficult  to  get  rid  of. 

In  Bryant  v.  Withers  (a)  Lord  Ellenborou^h  said« 
•tb^lie  did  not  find  that  Lord  Hardmckes  judgment 
p  JtmbrQS§  and  Clettdon{b)y  proceeded  on  any  such 
diatinctipn  as  .tl^at  taken  by  Holroyd,  {viz.  that  the 
bond  WIL9  the  voluntary  act  of  the  party,  and  the 
oredkor  t^kjing  it  might  avoid  the  bond  and  resort  back 
to  bis  ppor  d^bt,)  but  it  was  founded  upon  this,  that 
although  the  bond  was  an  extinguishment  with  regard 
to  the  bankrupt  himself,  because  it  was  a  debt  of  a 
hJjgb^r  nature,  yet^  in  die  proceeding  under  a  commis- 
,flon  of  bankruptcy,  both  debts  are  the  same. 

T|ie^  petitioners  say  that  now  both  remedies  are 
placed  on  a  par,  and  therefore  they  have  a  right  to 
tp  the  bondj  and  prove  against  the  separate 
of  one  of  the  obligors. 

Here  again  no  authorities  exist  to  warrant  my  dif- 
fering in  opinion,  although  J  have  still  very  considerable 
dsiMi'ts  on  fti^e  suttject,  and  more  especia^y  when  J  look 
|9  ^the  words  of  the  d9th  and  lOSth  sections  of  the 
^  Q€o.  4.  c.  16^  which  considerably  bear  upon  the 
jpepticffg  in  tbi^  pe^on^ 

<fl)4M.a6.  lai.  («)  Lee^  €a.  timpv  Hafdw.  268. 
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1SS2.  On  the  whole,  although  not  without  considerable 

Ezptfto      doubts  and  reluctancej  I  concur  with  Sir  G*  Rose  in 

^uSmL     ^^  judgment  that  the  bond  is  mergedi  and  that  the 

petitioner  is  therefore  not  entitled  to  prove  against  Ae 

separate  estate^  and  that  this  petition  must  be  dismissed. 

ErskinE)  C.  J. — I  am  also  of  opinion  that  thb  pe- 
tition must  be  dismissed.  I  am  glad  to  find  that  die 
opportunity  we  have  had  of  confering  together  on  this 
case  has  left  so  little  difference  of  opinion  on  the  bendi 
that  the  unanimity  of  the  judgment  of  the  Court  is  not 
interrupted. 

The  question  in  this  case  arises  out  of  the  pecuEarity 
of  the  rules  established  in  bankruptcy  for  the  distli- 
bution  of  the  effects  of  insolvent  partners.  It  is  true) 
as  has  been  already  stated,  where  there  is  no  bank- 
ruptcy, a  joint  creditor  may  pursue  all  his  debtors  to 
judgment,  and  under  that  judgment  may  seize  the  j<Hnt 
property  of  all,  and  also  the  separate  property  of  each. 
By  the  intervention  of  a  commission  of  bankrupt,  die 
joint  creditor  is  confined  in  the  first  instance  to  his 
proportion  of  the  joint  effects,  and  can  only  reach  die 
separate  property  of  his  bankrupt  debtor  in  case  there 
should  be  a  surplus  after  all  the  separate  creditors  art 
paid..  If  he  have  a  joint  and  several  security,  he  has 
the  additional  privilege  of  electing  whether  he  will  take 
his  share  in  the  character  of  the  separate  creditoif  of 
each,  or  as  the  joint  creditor  of  all. 

The  simple  question,  therefore,  in  this  case  is,  whal 
Was  the  nature  of  the  petitioner's  debt  at  the  time  tif 
the  fiat  issuing.  If  it  was  a  joint  debt,  he  can  <uAf 
prove  it  against  the  joint  estate;  if  it  was  then  a  joinl 
and  several  debt,  he  may  elect  to  prove  il  against  the 
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separate  estate:  and  the  prayer  of  his  petition  is,  that       IBS2, 
the  petitioner  insists  that  his  debt  is  joint  and  several.      ^  p^^^ 
Ist  Became  the  debt  secured  by  the  judgment  is  in  its     ^^^^^ 
nature  several  as  well  as  joint.    3d.  Because  he  has  a 
right  to  prove  upon  the  bond,  without  reference  to  the 
judgment.    I  am  of  opinion  that  the  debt  contracted 
by  the  judgment  is  in  its  nature  joint,  and  must  be  fol- 
lowed by  all  the  consequences  belonging  to  a  joint 
il^t:  and  further,  that  the  separate  remedy  given  by 
the  Dspd  was  merged  and  lost  in  the  judgment,  so  that 
the  debt  Wjbich,  by  virtue  of  the  obligation,  was  joint 
and  several,  i>ecame  changed  by  the  judgment  into  a 
joint  debt  only. 

Upon  the  first  point  it  is  material  to  see  what  are  the 
ordinary  consequences  of  a  judgment  in  debt  upon  a 
joint  obligation.  1st.  The  execution  must  be  joint;  it 
may  be  brought  to  bear  upon  the  several  persons  and 
separate  properties  of  each  defendant,  but  the  original 
process  must  be  joint.  Agun,  if  one  of  several  obligors 
die  after  judgment  on  a  joint  action,  his  assets  cannot 
be  reached  by  the  obligee;  whereas  under  several 
judgments  against  joint  and  several  obligors,  the  obligee 
may  pursue  his  remedy  against  the  representatives  of 
each. 

Again,  if  an  action  be  brought  upon  a  judgment  in 
debt  against  several  parties,  it  must  be  brought  against 
aD,  even  where  the  original  debt  was  several  as  well  as 
joint.  It  is  dear,  therefore,  that  at  law  a  debt  secured 
by  a  judgment  agiunst  several,  is  treated  as  the  judg- 
ment debt  of  aU. 

But  it  is  said,  that  inasmuch  as,  but  for  the  bank- 
tnptcyj  the  petitioner  might  have  levied  his  debt  undc^ 
the  judgment  against  the  separate  estate  of  each,  as 
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1%S2.  well  as  against  the  joint  isstate  of  both^  he  ought  not  to 
£¥.  ptite  ^  placed  in  a  worse  condition  in  that  respect  undar 
tS'ftStn  ^^  bankruptcy  than  he  would  have  been  if  his  debtor 
bad  continued  solvent.  But  this  argument,  if  good  fo^ 
Bny  thing,  would  entitle  him  to  prove  against  the  joint 
estate  of  all  as  well  as  against  the  separate  estate  of 
each,  which  is  not  even  contended  for.  It  is  an  argu- 
n^efit  in.fact  that  strikes  at  the  general  rule  itself^  9^ 
affords  no  due  for  its  application  to  this  particular  ca^M^ 
and  wius  urged  in  the  case  of  Ex  parte  RowlamUamQg}, 
when  the  rule  of  election  was  first  established  by  Loid 
Talbot;  for  every  joint  creditor  is  placed  in  a  worse 
condition  by  the  bankruptcy  in  proportion  to  the 
advance  that  he  had  made  in  pursuing  his  remedief  at 
Jaw.  They  are  all  compelled  in  the  first  instance  to 
resort  to  the  joint  estate  alone,  and  can  only  reach  the 
separate  estates  of  their  debtors  after  the  separate  cn^ 
ditors  are  paid. 

But  then  the  petitioner  claims  to  be  remitted  bsck 
to  the  option  which  he  would  have  had  even  in  ban^L- 
ruptcy  upon  his  joint  and  several  bond,  and  to  exercise 
that  option  now  by  proof  against  the  separate  estate. 
-  The  a^swier  to  this  claim  is,  that  he  has  already  exer- 
cised that  option  by  signing  judgment  in  a  joint  adjkm 
upon  the  very  securi^  under  which  he  now  claims  to 
prove  his  separate  debt.  It  is  not  denied  that  at  lam 
the  recovery  of  a  joint  judgment  would  for  ever  pie- 
dude  the  obligee  from  suing  on  the  separate  oUigalioD; 
but  it  is  said  that  the  reasons  given  for  such  a  rule  at 
law  do  not  apply  to  the  case  of  proof  in  hanknytqr^ 
jmd  therefore  that  this  question  ought  not  to  be  affiaoted 
by  that  nile*    It  is  true  that  some  of  the  reasons  do 

<«>  a  p.  w.^ios* 
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not  aj^y,  but  all  are  not  inapplicable;  apd  I  think  h       1332. 

thk,  a«  in  all  other  cases  of  pro<^  not  specially  pro-      £x  pvte 

nied  for  by  th^  legislature^  we  must  look  at  the  rights     «^|S^q^ 

of  the  parti^  as  they  stood  at  the  time  of  th^  cpmmis^ 

ODD,  and  then  apply  to  those  rights  the  remedies  pre^ 

scribed  by  tb^  bankrupt  laws.     What  was  the  position 

of  the  petitioner  with  respect  to  bis  debt  at  the  tiiqe  of 

die  fiat?    His  original  debt  was  joint.    As  a  security 

fixr  that  debt  he  had  obtained  a  joint  and  several  bond^ 

aad  also  a  joint  warrant  of  attorney*    Before  he  took 

any  steps  iq[K>n  that  bond,  be  had  at  his  option  a  right 

of  action  against  both  or  either.     Before  the  fiat  was 

issued  he  pursued  his  remedy  to  judgment  upon  th# 

j<Mnt  obMgatioQ.     It  is  immaterial  whether  he  did  so 

ttttd^r  the  warrant  of  attorney  or  th^  ordinary  course  of 

hostile  litigation.    What  was  then  his  legisl  position? 

I£s  remedy  was  wholly  confined  to  the  judgment,  the 

duty  (to  use  Lord  Coke's  language)  being  changed  into 

another  nature,  and  he  must  follow  out  that  remedy 

according  to  the  rules  prescribed.     The  case  of  Ambrose 

and  Clendon  was  much  relied  upon  at  the  bar,   but 

does  not  appear  to  me  to  deserve  the  weight  ascribed 

to  it,  for  the  reasons  abready  given  by  Sir  George  Rases 

to  which  I  need  not  again  refer:  and  the  same  obser- 

iBtions  Bffiy  to  Bryant  Y.  fVithers  (a). 

I  have  looked  carefully  through  all  the  other  cases  , 
isited  at  the  bar,  but  I  forbear  commenting  on  them 
waWf  because,  for  the  reasons  which  I  gave  at  the  time, 
tfiay  do  not  appear  to  me  to  bear  directly  upon  the 
point. 

The  question  here  does  not  arise,  as  in  many  of 
ifaem,  upon  the  effect  to  be  given  to  a  colkterai  seen- 

(rf)  2M.&S.11W; 


172 


CASES  IN  BANKRUirrcr, 


1832. 
ExjMitt 

CnBISTY 

ftodothen. 


rity,  but  upon  the  effect  of  a  judgment  recovered  upon 
the  identical  security  under  which  it  is  now  sought  to 
prove  the  debt;  for,  independently  of  the  bond,  there 
is  not,  nor  ever  was,  any  separate  debt.  The  debt 
was  really  a  joint  debt,  though  for  the  better  securing 
the  money  the  creditor  had  obtained  a  joint  and  several 
bond,  which  gave  him  the  opdon  of  treating  it  as  a 
joint  and  several  debt  at  his  pleasure.  He  has  not 
chosen  to  avail  himself  of  his  separate  remedy— he  has 
not  chosen  to  leave  his  option  still  open — ^but  has,  by 
entering  up  judgment  upon  the  joint  obligation,  fixed 
and  concluded  his  status  as  a  creditor  before  the  bank* 
ruptcy;  and  to  his  condition  thus  fixed  we  must,  t 
think,  apply  the  rules  of  distribution  adopted  in  cases 
in  bankruptcy,  and  confine  his  proof  to  the  joint  estate 
of  the  bankrupts. 


NmiemberTS, 

The  giving  up 
of  abusiiMis  in 
eoamlantion  of 
■n  ammity  is 
not  SQch  a  con- 
•ideratiooas 
can  be  valued 
«Bdertlie6Geo. 
4.  c  16.  8.  54. 
that  section 
bebg  confined 
to  money  con- 


Ex  parte  Frederick  Saxe. — In  the  matter  of 

Charles  Saxe. 

By  articles  of  partnership,  17  May  18S2,  the  peti- 
tioner, Frederick  Saxe^  agreed  to  carry  on  the  businesi 
of  a  tailor  in  Conduit  Street,  in  copartnership  with  his 
son,  the  bankrupt,  Charles  Saxe^  for  eight  years,  de- 
terminable by  petitioner  on  six  months'  notice.  The 
petitioner  was  to  take  two-thirds  profits  and  the  bank- 
rupt one-third.  On  the  1  July  18S7,  the  partnership 
was  determined  by  agreement,  and  the  petitioner  sol^ 
hb  interest  to  the  bankrupt  under  the  following  terms: 
mr.  **  the  balance  at  the  bankers  to  be  transferred  k^ 
G  Saxex  the  16002.  money  advanced  by  F.  Saxe^  and 
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now  employed  in  the  trade  as  his  capital,  to  be  secured  1832. 
as  hereinafter  mentioned,  an  account  to  be  made  out  of  £x  parte 
the  stock  in  trade,  and  all  outstanding  debts  due  to 
and  owing  by  the  plaintiff  up  to  the  1  July,  and  out  of 
the  balance  in  favour  of  the  partnership  the  above 
160(M.  to  be  deducted,  and  the  surplus  to  be  divided 
mlo'thTee  parts,  one-third  to  be  the  property  of  C  Saxe 
and  the  other  two-thirds  to  be  the  property  of  F.  Saxe, 
the  amount  of  such  two-thirds  to  be  paid  to  F.  Saxe, 
by  four  bills  of  exchange  of  equal  amount,  payable^ 
with  interest,  at  nine,  fifteen,  twenty  and  twenty-four 
months  after  date,  drawn  by  F.  Saxe  on  C.  Saxe  and  a 
Mr.  fVm.  Fox.  JP.  Saxe  to  assign  his  interest  in  the 
book  debts,  stock  in  trade,  lease  of  the  house  in  Con* 
duit  Street,  to  C.  Saxe,  who  is  to  take  the  furniture  and 
fixtures  (with  such  exceptions  as  JP.  Saxe  may  think 
proper)  at  a  fair  valuation,  the  amount  of  such  valuation 
to  be  added  to  the  1600/.,  and  which  is  to  be  jpaid  with 
interest  to  F.  Saxe  by  bond  or  bonds  of  C  Saxe  and 
Mr.  Fox,  as  follows: — one-fourth,  with  interest  half- 
yearly,  1  July  1830;  one-fourth  ditto,  1  July  1831; 
one-fourth  ditto,  1  July  1832;  one-fourth  ditto,  1  July 
1833.  C  Saxe  to  have  the  lease  as  from  Lady-day 
last,  and  be  entitled  to  receive  the  rent  due  from  M ajor- 
General  Calcraji  from  1  March  last,  and  take  the  pre- 
aises,  subject  to  the  agreement  entered  into  by  F.  Saxe 
vith  him,  on  C«  Saxe's  pajring  to  F.  Saxe  251,,  and 
paying  the  quarter's  rent  and  taxes  from  Lady-day 
last*.  In  conuderation  of  F.  Saxe  having  relinquished 
the  trade  in  favour  of  C.  Saxe  and  fVm.  Fax,  to  secure 
to  JP«  Saxe  an  annuity  for  life  of  300/.  payable  half- 
yearly,  but  in  case  of  his  death  before  SO  May  1830^ 
such  annuity  to  be  paid  to  F.  Saxe's  executors  up  to 
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ISSHi       dnt  time;  an  annuity  of  lOO/*  to  Elh.  Saxe  for  life. 


~^  payable  half-yearly;  such  annuities  to  be  secured  b]f 
Saict  bonds  of  C.  Saxe  and  Wm.  Fax,  who  are  also  to  ut* 
damnify  JP.  Saxe  in  respect  of  all  debts  hereafter  lo  bs 
contracted  in  respect  of  the  said  trade.  The  coats  to 
be  borne  by  F.  Saxe  and  C*  Saxe.  We,  F.  Saxe  and 
C.  Saxe  hereby  agree  to  dissolve  our  copartnership  oa 
the  within  terms;  and  I,  Wm*  Fox,  do  hereby  agree  to 
join  in  the  said  securities  on  behalf  of  my  8on4iirlaw, 
a  Saxer 

This  memorandum  of  agreement  was  carried  into 
effect  by  two  several  indentures  of  assignmeijt,  datod 
88  July  18S7.  By  one  of  which  the  petitioner  !•• 
signed  his  share  and  interest  in  Aie  stock  in  tradi^ 
debts  and  effects  belonging  to  the  said  copartnership 
trade  to  the  bankrupt,  and  covenanted  not  to  cany  on 
the  same  trade  within  six  miles  of  Westminster ;  «nd 
by  the  other  indenture,  petitioner,  for  the  nominal  eon^ 
ifideration  of  2&1.,  assigned  the  lease  of  the  house  to 
the  bankrupt,  and  the  bankrupt  and  Wm.  Fox  as  hh 
surety  (since  dead  insolvent)  executed  four  bonds  to 
the  petitioner  in  the  penalty  of  1146/.  each,  and  each- 
respectively  conditioned  to  pay  petitioner  B7$k  5u  M» 
on  the  days  before-mentioned,  amounting  in  the  whole 
to  SS93A  fU.  being  the  amount  of  the  valuation  of  form* 
ture  and  fixtures4  And  for  securing  the  annmtiea  to 
petitioner  and  his  wife,  pursuant  to  the  memorandum  of 
agreement,  C*  Saxe  and  Wm.  Fox  executed  their  joint 
and  several  bond,  bearing  even  date  with  the  other 
securities,  whereby  they  became  bound  to  tlie  peli* 
tioner  and  his  wife  in  tlie  penal  sum  of  dOOM. ;  wlitrebjf  ^ 
after  reciting  the  .former  partnership  and  its  dtssohitioti 
and  diat  the  petitioner  liad  given  up  his  bminesA  .|^. 
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G.  SiMf,  and  that,  by  an  indenture  of  even  date,  th#       lS9Si 
fitftitiMtefry  ill  eonsideratidn  of  1130/.  I  Si.  4c/.  secured      sTfRui* 
M  be  ptf  d  hinii  had  assigned  all  his  share  and  interest  ^^^ 

in  the  stock  in  trade^  debts  and  effects  of  the  copart- 
Berabip  to  C.  Saae,  his  executors,  admitiistrators  and 
assigns ;  and  that  the  said  C.  SaxCf  and  Wm,  Fox  as 
Ills  tarety,  had,  in  consideration  of  the  petitioner  haring 
l^efi  ttp  the  business  to  C  Saxe,  agreed  to  secure,  by 
dkiir  joint  and  several  bond,  to  petitioner  and  his  wife 
tile  said  annuities,  and  to  indenmify  petitioner  against  the 
debtSi  ftc.  The  bond  was  Conditioned  to  be  void  upon 
fftjrtiient  to  petitioner  and  his  assigns,  during  his  life,  an 
mataAtjf  ef  800/.  per  annum,  and  in  case  he  should  dia 
belbm  1  July  1880,  to  his  executors*  fto.  up  to  that 
dute,  Md  on  payment  of  an  annuity  of  100/.  per  annum 
to  the  wife  and  her  assigns  for  her  life  after  the  death 
4f  the  petitioner,  if  he  should  die  after  1  July  1880, 
With  proportionate  payments. 

Siilce  the  date  of  this  bond  JFb«  took  the  benefit  of 

ibe  Insolvent  Act    The  annuity  of  300/.  was  paid  to 

Ae  petitioner  up  till  January  1831,  but  nothing  since; 

tile  four  bonds  for  securing  the  sum  of  578/.  5s.  6(f. 

eieh  w^re  Wholly  unpaid.    The  fiat  issued  1  July  1838 

against  Ci  Scute.    Probf  was  tendei*ed^  on  the  20  July» 

\f  the  petitioner^  for  450/.  the  arrears  of  the  annuity^ 

trid  for  S246/.  8#.  the  value  of  the  annuity  and  the 

gmwing  pa]rments  thereof,  (such  value  being  estimated 

•ecordnig  to  Table  I.  of  the  Legacy  Aot»  36  Ge^i  3, 

t^M;)  and  for  the  forther  sum  of  dO&ll*  5$,  2(/.  on 

Wmce  of  accounts  for  principal  and  interest  due  |o 

feAiofier  fay  virtue  of  the  foul*  seVttrel  bondi^i  Md 

ilL  19««  for  taxed  costs,  incurred  by  petitiimer  M 

^f^^img  iuAgm^i  against  the  bftnklrupt  inp^n  thi  aaid 
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lS3f  •  annuity  bond,  and  two  of  the  said  money  bonds  on 
Sxmiic  which  the  petitioner  has  sued  the  bankrupt  prior  to  his 
bankruptcy,  amounting  in  the  whole  to  4811/.  12f.  4iL, 
and  such  proof  was  received  by  Mr.  Commissioner  Fame 
as  a  claim  to  be  admitted  as  proof,  unless  displaced  at 
a  private  meeting  to  be  called  for  that  purpose. 

At  a  subsequent  private  meeting  the  Commisfdoner 
allowed  for  the  value  of  the  annuity  the  sum  of  8761L 
only,  and  gave  the  following  reasons  for  this  judgment : 

'*  In  this  case  the  question  is  the  value  of  annuity 
granted  by  the  bankrupt  to  his  father.    The  diflSculty 
in  estimating  the  value  of  this  annuity  arises  from  this, 
that  the  consideration  given  was  not  a  money  considera* 
tion,  but  a  consideration  itself  requiring  valuation ;  Ibr 
the  consideration  was  the  relinquishment  of  a  business. 
In  ordinary  cases  the  mode  of  estimating  the  value  *<tf 
an  annuity  is  this.    You  take  the  estimated  value  of 
the  annuity  the  day  it  was  granted ;  this  is  your  first 
sum.    You  then  take  the  sum  actually  given ;  this  is 
your  second  sum.  You  then  take  the  estimated  vafaie  of 
the  annuity  at  the  date  of  the  commission;  this  is  your 
durd  sum.    Then  by  multiplying  according  to  the  mle 
of  three  die  last  sums  together  and  dividing  by  the  ficst, 
you  get  the  result,  wluch  is  to  be  proved.    The  cam* 
mon  government  annmty  tables  give  the  first  and  thiid 
sums ;  the  difficulty  is  as  to  the  second.    To  ascertdn 
that  I  have  assumed  that  the  fisdr  average  profits  of  die 
bu«ness  relinquished  was  600/.  per  annum,  Mr.  Stuee 
senior's  share  being  two-thirds,  400/.  a  year.    Upcmdie 
evidence  of  Mr.  Cafe  it  appears,  that  where  the  good- 
will of  a  business  has  been  sold,  it  has  generally  feCchad 
about  three  years  purchase.    But  it  happens  in  dus 
case  BIr.  Saxe  semor  bought  part  of  the  bnnoess  two 
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Tears  ago  of  Mr*  Banks ^  and  gave  only  one  year's  pur-        l%Bft. 
chase.     On  account  of  the  evidence  of  Mr.  Banks,  I       ETp^rtt 
deduct  half-a-year  from  the  three  I  should  otherwise  *^ 

have  allowed,  and  I  allow  2j,  that  is,  1000/.  as  the  fair 
value  of  the  annuity  at  the  time  it  was  purchased.  The 
above  principle  of  calculation  being  then  applied,  gives 
8761.  as  the  sum  to  be  proved/' 

The  petition  prayed  that  the  petitioner  might  be  at 
Eberty  to  go  before  the  Commissioner  and  make  farther 
proof  against  the  said  estate  of  the  bankrupt,  either  for 
Ihe  sum  of  1370/.  8^,  the  amount  disallowed  by  him,  or 
that  the  value  of  the  annuity  might  be  correctly  taken 
with  reference  to  the  original  price  for  the  same ;  or, 
without  restricting  the  valuation  of  such  original  price, 
to  the  mere  value  of  the  petitioner's  share  in  the  trade ; 
or  upon  better  evidence  of  the  actual  value. 

Mr*  Ching  for  the  petitioner  contended,  that  the 
petitioner  ought  to  have  been  admitted  to  prove  against 
the  estate  of  the  bankrupt  for  the  full  value  of  the 
amiuity,  according  to  the  ordinary  modes  of  calculating 
the  value  thereof.  And  the  Commissioner  ought  not 
to  have  ascertained  the  value  jthereof  with  reference  to 
the  price  originally  given  for  the  annuity ;  such  price 
not  having  been  a  money  consideration  or  capable  of  a 
ieorrect  or  certain  valuation  in  money ;  or  if  the  value  of 
the  annuity  ought  to  have  been  ascertuned  with  refer- 
moe  to  the  price  given  for  the  same,  such  price  ought 
manifestly  to  have  been  calculated  with  reference  to  the 
whole  benefits  derived  by  the  bankrupt  imder  the 
agreement,  and  not  merely  by  a  valuation  of  petitioner's 
share  of  the  partnership  business ;  for  though  the  bond 
for  securing  the  annuity  stated  the  consideration  for 

VOL.  U.  N 
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1839.  the  annuity  to  be  that  the  petitioner  had  given  up  the 
£xj^  business  to  C.  Scuce^  yet  the  same  was  in  truth  only  a 
part  of  the  general  arrangement  respecting  the  busineis 
between  the  petitioner  and  bankrupt;  and  the  peti- 
tioner would  never  have  entered  into  any  part  of  the 
arrangement  except  upon  the  terms  of  having  the 
annuity  secured  to  him  and  his  wife;  and  the  leaae 
of  said  house  and  premises  in  which,  the  business  was 
carried  on,  and  which  upon  the  face  of  the  assigmaent 
was  assigned  by  the  petitioner  to  the  bankrupt  for  a 
consideration  of  S5/.  only,  was  at  that  time  very  vafair 
able.  The  value  of  the  whole  price  of  the  annuity 
could  not  be  more  correctly  ascertained  than  by  the 
estimate  the  parties  to  the  contract  put  thereon  at  the 
time  of  granting  the  annuity,  and  when  there  was  no 
reference  to  or  contemplation  of  the  bankruptcy  of 
C.  Scuce,  both  the  parties  being  at  that  time  competent 
to  judge  of  the  value  of  the  trade,  the  bankrupt  having 
for  some  years  previously  been  a  partner  therein.  In 
this  instance  the  Commissioner  had  no  right  to  refer  to 
the  consideration  at  all,  it  being  a  case  within  the  prin- 
ciple laid  down  by  Lord  Eldon  in  Ex  parte  TkUile^ 
u>ood{fl).  There  is  no  case  to  be  found  in  which  any 
other  than  money  considerations  have  been  brought 
within  the  calculations  referred  to  in  the  statute.  The 
act  uses  the  word  '^  price,**  and  it  cannot  be  said  that 
the  giving  up  a  business  is  a  ''  price,**  however  valuable 
it  may  be ;  in  fact  the  consideration  itself  will  require 
to  be  valued. 

Mr.  Montagu  for  the  respondent.     The  case  of 

(a)  le  Yes. 236;  1  Roifi  290. 
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Ex  parte  ThUtlewood  can  hardly  be  said  to  govern  the  183i. 
jireaent  question.  That  decision  seems  to  have  been  eT^^ 
froooded  on  the  peculiar  circumstances  attending  the 
grant  of  the  annuity^  rather  than  as  laying  down  any 
general  principle.  The  54ih  section  (a)  does  not  contain 
words  which  warrant  the  conclusion  that  money  con- 
sidermtions  alone  are  included  in  its  provisions.  It  is 
true  there  may  be  some  difficulty  in  valuing  this  con- 
uderatioUj  and  there  are  many  others  in  which  the  same 
difficulty  has  occurred,  yet  the  Court  will  not  allow 
such  objection  to  stand  in  the  way,  and  will  not  shrink 
from  the  labour  of  such  an  investigation,  as  was  observed 
in  the  case  of  Ex  parte  Davi8{b\  Ex  parte  Tindai  (c). 

Mr.  Chifig  in  reply  was  stopped  by  the  Court. 

Ebskins,  C.  J.— Prior  to  the  49  Geo.  3.  c.  121.  if 
the  annuity  bond  had  been  forfeited  before  the  bank- 
ruptcy, the  parties  might  prove  on  the  bond,  having 
a  value  set  upon  the  annuity  in  order  to  show  what  was 
to  be  recovered  on  the  bond.  Under  that  statute  and 
the  6  Geo.  4.  c.  16.  s.  54.  however,  the  bond  need  not 
be  forfeited  to  enable  the  annuitant  to  prove  for  the 
value  of  the  annuity.  The  question  then  is,  how  is  the 
value  to  be  ascertained  according  to  the  words  of  the 
latter  statute  (d)  ?  It  is  contended,  that  the  word 
**  price"  used  in  the  statute,  means  and  is  to  be  ex« 
tended  to  **  consideration.'*  But  I  cannot  see  the  pro- 
priety of  giving  to  it  so  extensive  a  signification.  It 
refers  to  *'  pecuniary"  consideration,  or  to  such  other 

(a)  6  Gm.  4.  c.  16.  (6)  1  Mont.  123. 

(«)  UouL  k  M.  421.  (d)  S.  54. 
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1852.  consideration  only  as  might  easily  be  reduced  to  A. 
£jj-^^  money  valuation.  Here  the  consideration  is  the  givuig^ 
^^'''  up  of  the  goodwill,  and  I  think  that  does  not  come 
within  the  term  *'  price."  In  Ex  parte  Fisher  (a)  the- 
consideration  for  an  annuity  was  a  lease,  and  it  iras 
there  held,  that  a  value  might  be  put  on  that  considera- 
tion. But  it  by  no  means  follows,  that  because  such  ia 
the  case  with  regard  to  a  lease,  which  may  be  easily 
valued,  therefore  all  manner  of  considerations  aie 
capable  of  valuation.  I  think  this  is  within  the  ordinary 
case  of  an  annuity  before  the  6  Geo.  4.,  and  that  in 
taking  its  value  no  regard  should  be  had  to  the  con* 
sideration  given. 

Su"  J.  Cross. — ^The  word  "  price**  in  its  legal  signifi- 
cation means  the  **  pecuniary''  consideration,  where 
there  is  one.  If  not,  no  regard  can  be  had  to  it  in 
valuing  the  annuity.  Although  it  has  been  so  con- 
tended, I  cannot  agree  that  price  must  mean  the  con- 
sideration, however  di£Scult  it  may  be  to  value  such 
consideration*  Suppose  this  not  to  be  an  annuity 
within  the  act?  Then  it  stands  as  before  the  6  Geo.  4w 
the  bond  being  forfeited;  and  the  market  price  of  the 
annuity  is  that  sum  for  which  the  penalty  stands  as 
security.  The  commissioner  must  set  a  value  on  this 
annuity,  rebating  its  value  according  to  the  increased 
age  of  the  annuitant* 

Sir  6.  Rose. — I  fidly  concur.  If  this  does  not  fidl 
within  the  6  Geo.  4.  then  there  is  a  right  to  prove  the 
full  amount  of  the  penalty,  subject  to  be  reduced  by 
evidence  as  to  the  less  actual  present  value  of  the 

(•)  2  Gljo.  &  J.  103. 
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annuity,  which  is  an  equity  in  favour  of  the  bankrupt,  1832. 

as  in  Ex  parte  Whitehead  (a),  where  it  was  decided ,  that  pj^  parte 

the  variation  in  the  value  from  the  lapse  of  time  since  ^^^ 
the  granting  the  annuity,  was  to  be  taken  into  consi- 
deration in  estimating  it. 

The  order  must  be,  that  proof  be  admitted  for  the 
penalty  in  the  bond,  subject  to  reduction  by  the 
decreased  value  of  the  life  of  the  annuitant, 
which  must  be  ascertained  by  an  actuary. 

(a)  1  Mer.  10,  127. 


Ex  parte  Bacon. 

JVlR.  RANDALL  applied  on  behalf  of  a  mortgagee  .j^j^  ^^^  j^  J 
for  a  sale  of  the  estate  and  liberty  to  him  to  bid.     It  Jun«iiction  u> 

*^  order  sale  of 

was  a  case  of  a  legal  mortgage,  where  power  of  sale  «8^^  legally 

mortgaged,  oo 

was  given  by  the  deed.    The  only  doubt  in  the  minds  application  of 

mortgageei 

of  the  assignees  was,  as  to  the  power  of  the  Court  in  giving  him  leave 

^,       ,  to  bid. 

cases  of  legal  mortgage. 

Sir  G.  Rose. — There  is  no  doubt  as  to  the  jurisdic- 
tion of  the  Court  in  such  cases.  Such  applications 
ire  also  manifestly  for  the  benefit  of  the  bankrupt's 
tttate,  inasmuch  as  by  a  sale  under  the  bankruptcy, 
tbe  heavy  duties  otherwise  chargeable  on  the  transfer 
of  property  are  saved  to  the  estate* 

*rhe  other  Judges  concurring,  the  Court  made  the 
order. 
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1832. 

BmUUngt, 
DecembtT  12. 

What  affidavit 
necessaxy  of 
residence  of 
creditor!  to 
annul  town  fiat 
and  inuea 
coantiy  one. 


Ex  parte   Leonard   and  others* — In  the  matter  of 


*  *  *  * 


Mr.  TAML  YN  applied  at  the  instance  of  the  abov« 
petitioning  creditors,  that  a  town  fiat  might  be  annulled, 
or  impounded,  and  that  a  country  commission  might 
issue  in  lieu  of  it.  The  affidavit  in  support  of  the 
application  stated,  that  ^'  the  major  part  in  number  of 
creditors  resided  at  Birmingham,  aikd  although  the 
bankrupt  resided  in  London,  yet  it  would  be  of  great 
saving  to  the  estate  to  allow  this  course,  rather  than 
that  the  creditors  should  have  to  travel  to  London,  in 
order  to  prove  their  debts." 


The  Court  thought  that  the  affidavit  was  insuffi- 
cient, inasmuch  as  the  majority  mentioned  in  the 
affidavit  might  be  produced  merely  by  the  smallest 
diffisrence  in  amount  or  value;  besides  which,  the 
distance  was  sufficient  to  entitle  the  creditors  to  pioftt 
by  affidavit,  if  they  thought  proper. 

The  application  was  therefore  refused  (a). 

(a)  See  Ex  parte  Johnson,  1  Dea.  &  Chit*  331. 


Ex  parte  Bowden  and  Abbott,  assignees. — In  the 
matter  of  John  Bush,  a  bankrupt. 


December  13. 

Official  assig- 
nee cannot, 
under  1  &  2 


This  was  an  application  by  the  assignees  of  the  bluik* 

nipt,  and  the  prayer  of  the  petition  had  for  its  ol^jool 

]^22.*/tkke ^*    three  things:  viz.  Ist,  to  direct  the  respondent  (Mr. 

Toume,  who  had  been  solicitor  in  woriung  the  fiftt)b  to 


8. 

bankrupt's 

money  out  of 

ibehandsof  a 

solicitor,  without  discharging  his  lien* 


and  another. 
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pay  o¥er  to  Mr.  Abbott ,  the  official  assignee,  all  monies       1852. 
received  by  him  on  account  of  the  estate.    Sd,  That  he        ' 

{«f  .parl9 

should  deliver  to  the  assignees  his  bills  of  fees  and  .  Bowonr 
disbursements  signed  by  him^  as  solicitor  under  the 
Jiaif  and  that  such  bills  should  be  referred  to  the 
Cknnmismoner  for  taxation  (a).  3d,  That  he  should  deli- 
ver to  Mr.  SmitAf  (newly  appointed  as  solicitor  in  place  of 
Mr.  Toume)  ^'  all  deeds,  books,  papers,  documents,  and 
writings^  appertaining  to  the  estate  (6).  The  applica- 
tion was  resisted  by  the  solicitor,  on  the  ground  of  his 
having  a  lien  on  the  fund  and  on  the  above  papers,  for 
the  amount  of  his  bill  of  costs  incurred  in  that  bank- 
tnptcy. 

Mr.  Su>anston  and  Mr.  Prendergast  for  the  assig- 
nees. This  is  a  case  involving  a  question  of  great 
importance;  the  principal  point  being,  whether  Mr. 
Toume,  who,  as  solicitor  for  the  assignees  in  this  bank- 
raptcy,  had  recovered  monies  for  the  estate,  should 
not,  according  to  the  22d  section  of  the  1  &2  Will.  4. 
c.  56.,  be  bound  to  pay  all  such  monies  into  the  hands 
of  the  official  assignee,  independently  of  a  lien{c), 
which  Mr.  Toume  considered  himself  entitled  to,  for 

(a)  As  to  this,  see  Crowder  v.  Davis,  3  Y.  &  J.  433,  and  4  Moore  & 
Pa3nBe,  669. 

(Jk)  It  does  not  appear  that  any  deoakm  has  gone  so  far  as  to  warnnt 
diis  part  of  the  prayer,  as  to  "  all  documents  and  writings/'  &Ci  It  has, 
indeed,  been  ruled  that  a  solicitor  shall  not  retain  "  the  proceedings"  in  a 
haoknipley  against  the  interest  of  the  crediton ;  Ex  parte  Tllteyi  2  Rose,  83, 
a.;  £s  fMTte  Hm^9  I  Rose^  396 ;  Smuudert  and  another  in  re  Ttwnund, 
1  Rose,  275;  and  see  Ex  parte  Stirling,  16  Vesey,  258;  and  Lambert  v. 
Bmdimattn;  2  B.  &  C.  616 ;  S.C.A  Dowl.  &  Ry.  125. 

(e)  As  to  lien  in  general,  both  at  law  and  in  equity,  on  monies  received 
by  aUoracy  on.  account  of  ^ieot,  set  Welsh  t.  Hole,  Douglas,  238 ;  and 
WUkm  ▼.  C«Hdb«/,.ibi4.  101 ;  dicta  of  Loid  Um^iM.  And  aho 
IWmn  T.  0teM,  8  AtlCi  719,  jiKlgflMBt  of  Loid  ChiaceUor  H$rdmidm 
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1S32,  his  costs  incurred  in  bringing  an  action  at  law,  and  for 
ExMrte  other  charges  incurred  by  the  assignees  in  the  course 
and^tiiiother  ^^  *^®  bankruptcy.  We  contend,  Mr.  Towne  ought 
at  all  events  to  have  paid  the  balance  due  to  die  assig- 
nees, after  deducting  the  amount  of  his  bill  from  the 
sum  (107/.)  now  in  his  hands,  even  if  he  had  any 
Tight  of  lien  in  this  case* 

Erskine,  C.  J. — Does  Mr.  Towne  object  to  pay  di«L 
balance  to  the  official  assignee? 

Mr.  Duckworth  and  Mr.  J.  P.  Cobbeit  for  the 
respondent.  There  is  but  a  small  part  of  the  money 
on  which,  as  a  balance,  the  assignees  have  any  claim, 
and  that  Mr.  Towne  has  always  been  ready  to  pay. 

Erskine,  C.  J. — (without  calling  on  the  counsel  for 
the  respondents.) — This  petition  comes  before  the 
Court  on  an  erroneous  ground.  Though  the  2Sd 
section  of  1  &  2  WilL  4.  appointed  the  oflScial  assig* 
nee  to  be  the  receiver  of  money  due  to  the  estate,  it 
could  not  be  intended  to  deprive  other  parties  of  such 
claims  as  they  would  before  have  had  against  the 
creditors*  assignee.  The  respondent  is  called  before 
us,  not  because  he  resisted  a  demand  for  a  part,  but 
because  he  was  unwilling  to  give  up  the  whole  of  the 
money.  It  never  was  the  intention  of  the  act  to  de» 
prive  an  attorney  of  his  lien  (a).  That  could  only  be 
to  give  a  per  centage  on  money  paid  over  ta  the 
official  assignee. 

(a)  **AffirmttiTe  words  in  acts  do  not  take  away  common  law  rigfair 
But  wbere  they  intwm  contain  a  negative,  it  is  otherwise;"  Pknrded» 
CoQBi.  113  \  which  see  — »  and  Griffin  v.  fyH  1  H.  Bla.  123. 
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Sir  J.  Cross. — If  the  prayer  of  this  petition  were        1832. 
granted,  the  same  rule  would  apply  in  the  case  of  a       ^    J^ 
broker  or  auctioneer,  and  in  that  of  a  carrier;  even  in      ^^^^^l^ 

'  '  and  another. 

the  case  of  a  letter  sent  by  the  post,  containing  bills ; 
in  which  case  the  assignees  receiving  the  letter  might 
refuse  to  pay  the  postage,  and  insist  on  the  letters 
being  delivered  free. 

Sir  G.  Rose  concurred. 

Mr.  Swanston  hoped  that  the  Court  would  not 
require  the  petitioners  to  pay  the  costs;  they  had  been 
driven  to  the  petition  by  the  Commissioner,  who  was  of 
opmion  that  Mr.  Towne  had  no  right  of  lien  on  the 
money. 

Erskine,  C.  J. — If  the  assignees  have  proceeded  in 
this  petition  on  wrong  advice,  that  is  no  reason  why 
the  expense  thus  incurred  by  them  should  be  paid 
out  of  the  respondent's  pocket.  This  is  an  application 
of  a  very  unreasonable  nature. 

Sir  J.  Cross. — It  is  like  taking  away  the  solicitor's 
lien  by  the  official  assignee,  and  at  the  same  time 
giving  one  to  himself. 

Petition  dismissed,  with  costs  to  be  paid 
by  the  petitioners  personally. 
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1832. 


Ex  parte  Michael  Grazebrook,  William  GrazE' 
BROOK,  Samuel  Baylis  Faraday,  Charles  Ma- 
son, Philip  Rufford,  Francis  Rufford,  John 
Ratcliffe  the  elder,  John  Ratcliffe  the  youngw, 
Thomas  Littlewood,  Benjamin  Littlewood, 
WiLXiAM  Clark,  John  Rose,  Charles  Maddisok, 
Richard  Hicks,  Job  Meioh,  Robert  Johnson, 
Elizabeth  Lowe,  John  Cormie,  William  Seaokr 
Wheeley,  Josiah  Wedgwood,  the  elder,  Josiah 
Wedgwood,  the  younger,  Francis  Wedgwood, 
Henry  Daniel,  Richard  Daniel,  William 
Brookes,  Edward  Lane,  Thomas  Farmer,  and 
John  Flower,  Creditors. — ^^In  the  matter  of  Wtir 
liam  Naylor,  Bankrupt. 

December  14. 

ditoretoez*^'^  IN  the  month  of  September  1830,  the  bankrupt  and 

S'XS'S^fs,  Thomas  WiUs  haying  been  carrying  on  buBineaa  toge- 

Hilgn^rnot  ^^^  *s  copartners,  dissolved  partnership.     The  part- 

muitifanous,  nership  was  then  indebted  to  various  persons  to  die 

but  removal  of  *  * 

assignees  being  amount  of  6000/.;   of  which  was  still  due  to  t/bt« 

refused,  petition 

becomes  multi-    Wartnabtfy  1399/.;   Messrs.  Blakeway  &  Co.  800/.; 

farious. 

ii.  being  a      Messrs.  EmeU  &  Co.  100/.;  the  assignees  of  Sauik' 

dormant  partner 

with  B.,  dis-  gotCt  iOL ;  John  Anderson^  SOL ;  the  Plato  GHass  Corn- 
ship,  and  B.  is  pany,  30/. ;  and  to  the  petitioners,  Elitabeih  Lam^ 
debted  to -4.  on  303/.;  John  Cormie^  150/.;  Thomas  Farmer^  70/L; 
^sTIbr'ba.  Messrs.  Gfr»(f6f*aoit,  60/. ;  WilUam  Brookes,  SOL  On 
^^^  S^ryit  *®  2^  October  1832,  a  fiat  was  issued  at  the  suit 
cMte*^  B  *bt  ^^  Wartnaby  against  the  bankrupt, 
comes  bank-  Qn  the  7th  November  a  meeting  was  held  for  the 

nipt:— Held,  ® 

A.  is  entitled  to  choice  of  assignees,  when  the  petitioners,  Mic/ioel  and 

prove  his  debt 

against  the        WiUiam  Grazebrook,  proved  a  debt  of  395/.  6s.  9d. ; 

estate,  although 

some  partner-     the  petitioners,  Philip  and  Francis  Rufford,  a  debt  of 

ship  debts  are 
unpaid. 
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159/.;  the  petitioiiersy  Tkomtu  and  Benjamin  lAttlc       1832. 

wood,  a  debt  of  1 18/.  \%8.  Sd.;  the  petttioners,  WUUam      ^^ 

dart  &  Co.  a  debt  of  50/.;   the  petitionera,  John    ^ia'SSST 

Rntdi^f  aenior  and  junior,  a  debt  of  118/.  lSs.6d.; 

ihe  petitioners,  Fmraday  and  Mason,  a  debt  of  50/. ; 

Tkomas  Wills  also  proved  a  debt  for  9li\Zl.  although 

it  was  objected  to  by  the  petitioners  on  the  ground  that 

die  joint  partnership  debts  of  Wills  and  the  bankrupt 

had  not  been  all  paid  off.    The  proof  of  the  debts  of 

the  said  petitioners  and  of  other  persons,  (which  if  ad- 

vCted  would  have  turned  the  scale  in  the  choice  of 

assignees),  were  rejected,  and  Wills  and  Wartnaby  were 

chosen  assignees.    The  petitioners  prayed  that  WUls' 

proof  might  be  expunged  and  that  the  rejected  proofs 

ttight  be  admitted,  and  that  Wilk  and  Wattnaby  might 

be  diidiarged  from  being  assignees. 

The  affidavits  in  reply,  and  that  of  Wills  in  particular, 
stated  that  be,  Wills,  was  only  a  dormant  partner  of 
die  bankrupt,  and  that  upon  the  dissolution  of.  the 
partnership  the  bankrupt,  upon  a  stated  account,  was 
found  indebted  to  him  in  the  sum  proved.  It  also  ap- 
peared that  Wills  had  arrested  and  brought  an  action 
against  the  bankrupt,  in  which  the  bankrupt  had  given 
s  cognovit  for  the  debt  and  costs.  As  to  the  debts 
laid  to  be  due  from  the  partnership,  the  affidavits^  in 
nqply^  stated  that  the  claims  in  respect  of  them  had 
been  virtually  abandoned  as  far  as  WUls  was  concerned^ 
no  demand  having  been  made  upon  him  dnce  the  dis- 
sohitioni  the  bankrupt  having  been  treated  as  the  only 
person  liable  to  them. 


Mr.  G.  Richards  for  the  petitioners. 


/. 
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1852.  Mr.  Swansion  and  Mr.   Girdlesione,  jun*  for  the 

ETparte      respondents^  took  a  preliminary  objection  to  the  form 
^X^"    of  the  petition  by  several  creditors.     It  had  three  dis- 
tinct claims  for  its  object^  which  rendered  it  multifarious, 
namely,  to  expunge  proofs  admitted,  to  admit  proofs 
rejected,  and  to  remove  the  assignees. 

Mr.  G.  Richards,  contra,  cited  Ex  parte  Howell  {d^^ 
Ex  parte  Bousjieldifi),  where  it  was  held  that  a  petition 
by  several  creditors  to  prove  and  to  remove  assignees 
was  not  multifarious,  they  having  one  common  object. 
If  the  petition  prayed  merely  for  the  expunging  and 
admission  of  proofs,  the  case  might  be  different 

The  Court  thought  the  objection  bad,  since  the 
prayer  for  the  removal  of  the  assignees  was,  at  least,  a 
common  object,  and  the  rest  might,  even  if  bad,  be 
Considered  surplusage.  The  objection  was  therefore 
overruled. 

Mr.  G.  Richards,  for  the  petition,  contended  that 
the  prior  partnership  debts  being  still  unsatisfied,  the 
partner  of  the  bankrupt  had  no  right  of  proof  for  a  sum 
agreed  to  be  due  between  him  and  the  bankrupt,  against 
the  separate  estate  of  the  bankrupt. '  The  commissioner 
had  admitted  the  proof  merely  on  the  presumption  thai 
he  had  no  jurisdiction  as  to  the  question  of  partnership. 
Until  all  the  joint  debts  are  wound  up,  the  partnership 
continues  for  every  purpose  as  far  as  the  joint  creditors 
are  concerned;  Ex  parte  Ellis  (c),  Ex  parte  Carter  (d)^ 
Ex  parte  Moore  (e). 

(o)  1  Mont.  129.        <6)  Id.  128.  (c)  2  O.  &  J.  312i 

{d)  Id.  233.  (<)  Id.  166. 
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Mr.  Swansion  and  Mr.   Girdlesione,  jun.  for  the        183Sf. 
respondents,  were  stopped  by  the  Court.  E,  parte 

ObazbbrooiC 


andothen. 


The  Court  was  of  opinion  that  there  was  no  ground 
for  disturbing  fVills*  proof*  His  debt  was  contracted 
upon  a  balance  acknowledged  to  be  due  to  him  on  a 
stated  account  at  the  time  of  the  dissolution  of  partner- 
ship, and  long  prior  to  the  bankruptcy.  At  that  time  it 
became  a  debt  on  which  he  could  have  commenced  an 
action  (asiie  had  done)  against  the  present  bankrupt; 
and  if,  in  that  state  of  circumstances,  the  bankrupt  had 
filed  a  bill  in  equity  for  the  purpose  of  restraining  such 
action,  the  account  stated  would  have  formed  a  decisive 
objection  to  that  application.  Moreover,  he  had  a  lien 
on  any  outstanding  partnership  property  to  the  extent  of 
his  debt,  in  the  same  manner  as  was  held  in  Parker  v. 
Samsboitom  (a)*  The  debt  of  Wills  was  purely  a  sepa- 
rate debt,  while  those  of  some  of  the  petitioners  were 
joint,  and  in  respect  of  which  they  could  take  no  divi- 
dend under  the  separate  commission  until  all  the 
separate  creditors  were  satisfied.  Thus  no  competition 
could  arise  between  them  and  Wills,  and  therefore 
their  claims  could  form  no  ground  for  removing  Wills 
from  the  ofiice  of  assignee. 

In  the  case  of  Ex  parte  Ellis  (6),  the  petitioner,  by 
authorizing  the  use  of  his  name,  continued,  for  the 
purposes  of  that  petition,  to  be  a  partner  of  the  bank- 
mpt.  That  was  not  a  question  of  abstract  proof,  but 
of  proof  in  competition  with  joint  creditors,  with  those 
to  whom  the  petitioner  was  an  accounting  party.  So 
it  was  also  in  Ex  parte  Carter  (e).    In  those  the  debt 

(0  3  Baro.  &  C.  267.  (6)  2  G.  &  J.  312.         (r)  Id.  233. 
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1 832.  was  merely  an  equitable  debt  In  the  present  caae  the 
2][~^  partnership  had  been  long  dissolved,  and  the  bankrapt 
Q»^™**'^  adopted  as  the  only  party  liable  to  pay  the  debts  for- 
merly  due  from  the  firm.  The  debt  was  contracted  at 
the  time  of  the  dissolution,  and  became  a  separate  legal 
debt  suable  at  law.  It  was  such  a  debt  also  as  would 
have  been  a  good  foundation  for  a  commission  to  bavia 
issued  upon,  and  therefore  good  for  the  purposes  of 
proof.  The  case  of  Ex  parte  Moore  (a)  was  also  di& 
ferent  from  the  present,  that  was  merely  a  question 
whether  a  solvent  partner  at  the  time  of  the  bank* 
ruptcy  could  prove  against  the  joint  estate,  upon  fai-t 
demnifybg  the  joint  creditors.  The  petitioner,  hmig  m 
separate  creditor,  does  not  come  in  in  competition  wHb 
joint  creditors,  they  cannot  therefore  be  prejudiced  hj 
his  remaining  assignee;  and  being  a  separate  creditor 
to  a  large  amount,  he  is  interested  to  do  the  best  ton 
the  estate  in  the  character  of  assignee.  Such  being 
the  opinion  of  the  Court  as  to  the  removal  of  the 
assignees,  the  petition  in  other  respects  was  considered 
multi&rious,  and  therefore  was  dismissed  vrith  costs. 

(a)  2G.&J.  166. 
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183^!. 

Ex  parte  William  and  Thomas  Cox. — In  the  matter 
of  Charles  Reeks  Burford. 

^^  December  14. 

On  the  10th  March  1832  the  above  petitioners  pre-  Substituted 

service  of  ueti' 

sented  a  petition,  praying  that  Charles  Smith  and  Wil-  tion  on  re^n- 

Uam  Russell  might  be  discharged  from  being  assignees    ^^    ^  '^*  "* 

of  the  estate  and  effects  of  the  above  bankrupt;  and 

on  the  hearing  of  the  petition,  leave  was  given  to  the 

petitioners    to  prosecute    any  inquiry  relative  to  the 

motives    of   the     petition    before    Mr.  Commissioner 

Fonblanque.    The  Commissioner  found  that  the  com- 

pbints  against  the  assignees  were  well  founded.    The 

petitioners  then  presented  a  petition  on  the  7th  De- 

oember  inst.  to  confirm  the  Commissioner's  report,  and 

to  remove  the  assignees.     Since  the  filing  the  original 

petition  Smith  had  absconded  and  became  bankrupt, 

and  kept  out  of  the  way,  as  also  did  Russell,  so  that  the 

petition  could  not  serve,  and  the  petitioner  was  unable 

to  proceed  in  the  Ijvi  filed  petition  within  the  eight 

days  for  which  it  was  answered. 

Mr.  Keane  now  moved  that  the  petition  might  be 
Te-answered,  and  that  service  of  it  on  the  solicitors  of 
the  above  assignees,  who  had  acted  in  their  behalf  in 
all  measures  under  the  commission,  might  be  deemed 
good  service. 

The  Court  made  the  order,  also  directbg  a  copy  of 
the  petition  to  be  left  at  the  last  place  of  abode  of 
Chiles.  Smith. 
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January  12. 

Where  docu- 
ments tre  re- 
ferred to  in  an 
affidavit,  it  does 
not  give  the 
other  side  an 
absolute  right  to 
their  production, 
but  it  is  a  mat- 
ter for  the  dis- 
cretion of  the 
Court    MolioH 
for  this  purpose, 
before  heanng 
petition,  refused 
with  costs. 


Ex  parte  Arnsby. — ^In  the  matter  of  Lord. 

X HIS  was  a  motion  that  certain  documents  or  exhilntt 
referred  to  in  the  affidavits  of  the  respondents  might 
be  produced  or  filed  in  this  Court  (a),  or  copies  deli- 
vered to  the  petitioner;  or  else  that  the  aflidavits 
referring  to  them  might  be  taken  ofi*  the  file  for  imper* 
tinence. 

Mr.  Swansion,  with  whom  was  Ar.  Montagu^  in  sup* 
port  of  the  motion.  If  documents  are  filed  with  the 
aflSdavitSy  or  be  referred  to  therein,  they  become 
part  of  the  affidavits,  and,  according  to  the  established 
practice  in  Chancery,  the  opposite  side  have  a  right  to 
the  inspection  of  them.  [Erskine,  C.  J. — The  first  ques- 
tion is,  who  is  to  pay  for  the  copies  required  ?  You 
cannot  have  copies  without  paying  the  expense  of 
them.]  That  rule  only  applies  to  office  copies.  All  we 
want  are  common  copies,  and  the  question  of  costs  of 
them  must  remain  for  future  consideration.  They  tnusl 
be  regarded  as  costs  in  the  matter  of  the  petition. 


(•)  Vide  Wiley  v.  Pistor,  7  Ves.  411. 
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The  jact  of  using  affidavits  should  be  regarded  for  this  1833. 
purpose  as  a  vira  voce  examination;  and  a  party  £x parte 
under  examination,  in  relying  on  any  document  in  his  ^*''""'  ' 
possession/  may  be  compelled  to  produce  it.  Origi- 
nally it  was  the  practice  to  set  out  a  document,  instead 
of  merely  referring  to  it;  but  in  order  to  save  expense 
the  latter  course  has  become  usual,  though,  at  the 
same  time,  the  other  side  has  always  the  liberty  of 
inspection.  lErskine,  C.  J. — At  the  hearing  of  the  pe- 
tition, it  may  turn  out  that  thf.  respondents  will  not 
make  any  use  of  the  affidavits.  Would  it  not,  therefore, 
be  better  to  wait  until  the  hearing  ?]  If  that  course 
is  adopted,  we,  the  petitioners,  shall  be  delayed,  since 
the  petition  must  stand  over  to  afford  us  time  to  answer 
the  case  made  upon  production  of  these  documents. 
Besides,  if  they  are  not  intended  to  be  used  as  evi- 
dence, we  are  entitled  at  once  to  have  the  affidavits 
referred  for  impertinence. 


Mr.  Wright  and  Mr.  BetheU^  for  the  respondents, 
were  stopped  by  wk  Court. 


Erskine,  C.  J. — There  is  no  doubt  of  our  jurisdic- 
tion in  the  cases  put  by  the  counsel  for  the  motion;  but, 
at  the  same  time,  it  is  a  matter  resting  more  in  the  dis- 
cretion of  the  Court  than  in  any  positive  right  in  the 
applicants.  I  cannot  agree  that  it  is  established  in 
practice,  that  the  reference  to  a  document  in  an  affi- 
davit vests  a  right  in  the  other  party  to  the  production 
and  inspection  of  it.  I  think  it  a  matter  of  mere 
discretion,  and  if  we  are  to  exercise  it  at  the  present 
moment,  and  before  the  petition  comes  on  for  hearing, 
the  consequence   will  be,  that  we  must  go  through 
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1833. 

Ex  parte 
Arnsby. 


the  entire  case  now,  for  the  purpose  of  guiding  our 
judgment,  and  we  shall  have  also  to  hear  it  again 
at  the  regular  time  for  hearing  the  petition,  whereby 
a  great  inconvenience  and  loss  of  public  time  must 
take  place.  This  we  must  avoid,  by  waiting  till  the 
hearing,  when,  if  necessary,  the  petition  can  be 
ordered  to  stand  over  for  any  purposes  the  peti- 
tioners can  require  arising  out  of  the  withholding  of 
the  documents  at  the  present  time.  The  question  of 
costs,  arising  out  of  tite  delay,  will  then  be  considered 
also.  Therefore  I  think  this  motion  must  be  refused, 
and  with  costs. 

Sir  J.  Cross  and  Sir  G.  Rose  concurred. 

Motion  refiised  with  costs. 


December  15. 
January  17. 

Although  the 
adjudicatioii  has 
been  reversed 
a  creditor  has 
DO  right  to  the 
annulliog  the 
fiat,  even  on  a 
petition  pre- 
sented before 
the  42d  day, 
if,  up  to  the 
heanng  of  pe- 
tition, the  bank- 
rupt has  never 
surrendered. 

Crou,  J.  dissent. 


Ex  parte  John  Clarke. — In  the  matter  of  William 

Withers. 

A  FIAT  issued  against  the  above  named  bankrupt 
on  the  26th  June  1832.  The  petition  was  presented 
before  the  expiration  of  the  42d  day  by  the  above  peti- 
tioner, as  a  creditor  of  the  bankrupt,  to  the  amount  of 
350/.,  for  the  purpose  of  impugning  the  petitioning 
creditor's  debt,  and  praying  a  reversal  of  the  adjudica- 
tion and  annulling  of  the  fiat.  The  Court,  upon  a 
former  occasion,  finding  that  the  petitioning  creditor*s 
debt  was  defective,  reversed  the  adjudication ;  but  no 
person  appearing  for  the  bankrupt,  and  it  turning  out 
that  the  bankrupt  had  not  then  surrendered,  but  had 
gone  to  America,  the  petition  was  adjourned,  and  the 
order  suspended  till  the  42d  day  had  expired,  and 
thence  from  time  to  time  till  the  17th  January.    Up  tiD 
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the  present  application  the  bankrupt  had  never  surren-        1833. 
dered  under  the  fiat.    The  Court,  on  the  15th  Decern-       EJrparte 
ber  last,  continued  the  suspension  of  the  order  for     ^^^^^"' 
annulling  the  fiat,  taking  time  to  consider  the  propriety 
of  allowing  such  an  order  to  go  under  the  circumstances. 

Mr.  Swanston  and  Mr.  Rogers  now  contended,  that 
the  absolute  unconditional  order  for  a  supersedeas 
ought  to  issue.  The  adjudication  being  reversed,  it 
becomes  a  legal  right  of  the  dlditor  to  have  the  fiat 
annulled.  [Erskine^  C.  J. — You  must  show  that  it  is  a 
legal  right.  Can  you  produce  any  authority  to  satisfy  us 
that  it  can  be  carried  further  than  a  mere  discretionary 
power  in  the  Court  ?]  Judicial  discretion,  we  contend, 
can  only  be  exercised  in  reference  to  legal  rights. 
It  has  been  said,  that  before  a  commission  can  be  super- 
seded, the  bankrupt  must  have  surrendered ;  that  is, 
that  he  must  submit  himself  to  a  sentence  which  has 
been  declared  to  have  been  improperly  adjudged,  before 
it  can  be  superseded.  But  in  the  case  oi  Ex  parte 
Nichols  {a\  where  the  petition  is  presented  before  the 
42d  day,  it  was  held,  that  the  commission  might  be 
superseded,  although  the  bankrupt  had  not  surren- 
dered himself  to  the  Commissioners.  So  in  Ex  parte 
Roberts  ib)i  which  was  a  petition  by  the  bankrupt  to 
supersede  a  joint  commission  for  want  of  a  petitioning 
creditor's  debt,  it  was  objected  that  he  had  not 
surrendered,  and  the  objection  was  allowed.  The 
joint  creditors  then  applied  to  supersede  the  joint  com- 
mission, as  it  had  issued  on  an  insufficient  debt,  and  it 
was  superseded.  That  case  was  an  instance  of  an  appli- 

(«)2G.«c  J.  101. 

(h)  2  Rom,  378;  and  see  in  argument  Ex  parte  Fiaktr^  2  G.  &  J.  340. 
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18SS.  cation  being  made  with  effect  by  the  bankrupt's  credi- 
£x  parte  tors.  In  the  present  case^  the  fiat  has  been  declared 
null  and  void;  and  in  addition  to  that  circumstance, 
the  petition  was  presented  before  the  42d  day  had 
elapsed.  [^Erskine,  C.J. — Confine  your  attention  more 
to  the  injury  the  creditor  will  sustain  by  the  suspension 
of  the  fiaty  and  to  his  abstract  right  to  an  unconditional 
supersedeas.]  We  contend^  that  the  right  exists,  inas- 
much as  the  creditor,  if  he  sees  cause,  cannot,  during 
the  suspension  of  ttfe  former  fiat,  issue  a  new  fiat, 
unless  he  first  obtains  an  order  of  this  Court  for  liberty 
to  do  so.  Neither  can  he  take  measures  at  law  for  the 
recovery  of  his  debt ;  and  if  the  present  petitioner, 
who  is  a  legal  mortgagee,  proceeds  to  sell,  no  one  would 
purchase  on  account  of  the  doubt  as  to  the  title  of  the 
assignees,  so  long  as  the  fiat  is  suspended  over  the 
head  of  the  bankrupt. 

Mr.  G.  Richards,  for  the  respondents,  the  assignees, 
was  stopped  by  the  Court. 

Erskine,  C.J. — With  respect  to  the  objections,  that 
a  new  fiat  cannot  issue  without  the  order  of  this  Court, 
and  that  the  title  of  the  assignees  may  be  a  bar  to  a 
sale,  we  can  at  once  obviate  them,  by  granting  the  order 
for  a  new  fiat,  and  also  by  restraining  the  assignees 
from  setting  up  any  title  under  the  old  fiat.  On  the  ge- 
neral question,  I  conceive  that  a  creditor  has  no  legal 
right  to  have  the  fiat  superseded,  unless  he  can  show 
that  he  will  otherwise  be  damnified  in  some  way  or 
other.  I  was  particularly  anxious  that  the  petitioner's 
counsel  should  point  out  some  injury  of  this  nature; 
but  they  have  been  unable  to  show  one  that  is  not 


IB 


Claris. 
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immediately  got  rid  of  by  the  order  which  the  Court  1833. 
ofiers  to  make,  which  is  sufficient  to  distinguish  the  £z  parte 
present  case  from  that  of  Ex  parte  Roberts  (a).  Under 
the  circumstances  of  the  non-surrender,  I  think  that 
the  Court  should  not  part  with  the  fiat,  till  it  is  more 
satisfied  with  what  has  been  done  under  it  in  the  first 
instance ;  for  there  are  very  suspicious  circumstances 
attending  the  whole  transaction.  If  any  injury  had 
been  pointed  out  to  which  the  petitioner  was  subjected, 
the  Court  would  not  have  refused  the  order ;  or  if  any 
mjory  shall  hereafter  arise,  he  has  but  to  come  to  this 
Court,  and  we  will  relieve  him.  The  superseding  the 
fiat  is  strictly  a  matter  of  legal  discretion  in  the  Court; 
and  I  feel  satisfied,  for  one,  that  justice  will  be  best 
attained  in  this  case  by  suspending  the  fiat. 

Sir  J.  Cross. — I  regret  that  I  feel  bound  to  difier  in 
opinion  with  my  learned  colleagues  upon  the  result  of 
the  present  application.  The  petitioner,  being  a  credi- 
tor, has  established  to  the  satisfaction  of  the  Court, 
that  there  is  no  good  petitioning  creditor's  debt,  and 
the  Court  has  accordingly  reversed  the  adjudication. 
The  fiat  is  thus  established  to  be  invalid,  and,  in  my 
opinion,  a  legal  ground  is  shown  for  an  immediate 
supersedeas.  But  the  Court  says  "  No !  we  will  sus- 
pend the  fiat."  So  long,  however,  as  the  fiat  is  sus- 
pended. Withers  still  continues  a  bankrupt,  and  the 
feelings  of  himself  and  his  family  ought  to  be  consi- 
dered. The  petitioner  also  is  in  a  state  of  ignorance  of 
what  course  he  ought  to  pursue  for  the  recovery  of  his 
debt,  and  what  he  should  do  with  his  mortgage.  The 
bankrupt  remains  perhaps  a  felon,  and  must  continue 

(a)  2  Rose,  378. 
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1833.  under  that  imputation,  and  the  other  creditocB  do  not 

Ejp^rte  I^now  if  they  are  to  treat  him  as  a  bankrupt  or  not. 

Claru.  Before  the  Court  comes  to  its  present  decision,  I  think 


they  ought  to  have  been  satisfied  that  some  injury 
be  sustained  by  the  immediate  supersedeas ;  but  none 
has  even  been  suggested  as  likely  to  arise  to  any  partj. 
If  any  rights  had  arisen  under  the  fiat  which  would  be 
disturbed  by  the  supersedeas,  I  can  easily  conceive 
why  the  order  should  be  suspended ;  but  there  is  not 
any  suggestion  of  that  nature.  Where,  therefore,  we 
see  that  the  preponderance  of  injury  arises  by  im- 
pounding the  fiat,  I  conceive  the  Court  will  not  do  ka 
duty  unless  it  unreservedly  annuls  it. 

Sir  G.  Rose. — I  am  of  opinion  that  the  Court  it 
bound  to  see  that  the  bankrupt  has  surrendered,  be- 
fore it  parts  with  its  control  over  him,  which  it  pos- 
sesses  by  means  of  the  fiat.  The  supersedeas  of  a  fial 
is  not  a  matter  of  right,  even  at  the  instance  of  the 
party  against  whom  it  has  issued,  and  still  less  so  at 
the  instance  of  a  creditor.  If  die  bankrupt  indeed 
has  tried  Ae  validity  of  the  commission  at  hw,  and 
that  with  success,  then  he  may  demand  the  super- 
sedeas ;  but  there  is  no  instance  in  which  it  has  been 
done,  on  the  petition  of  the  creditors,  as  a  matter  of 
right.  Show  us,  that  by  impounding  the  fiat  the  peti- 
tioner is  injured,  and  we  wiD  direct  the  supersedeea  ta 
issue.  On  what  ground  has  a  erediior  a  right  to  uqge 
the  feelings  of  the  bankrupt,  and  of  his  frioids,  on  lus 
remaining  a  felon,  as  an  argument  against  oor  present 
order?  It  is  rather  calculated  to  raise  the  sospicioiis 
of  the  Court  that  he  has  some  underhand  motive  of  Us 
own. 
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The  order  was,  that  the  fiat  and  proceedings  should        IS$3. 
he  impounded  in  the  hands  of  the  Court,  not  to       ex  parte 
be  removed  without  leave  of  the  Court,  and  notice        ^^^^^' 
thereof  to  the  petitioner.     That  the  assignees  be 
restrained    from   setting  up   any  title  under  the 
impounded  fiat;   and  that  any  person  should,  in 
the  mean  time,  have  Ubertyto  take  out  another 
fiat. 

^0Cc— See  the  case  of  Ex  parte  Foulger,  re  Palmer,  ISth  Feb.  1833, 
Mr.  G,  Turner  for  the  petitioner. 


Ex  parte  William  Laforest. — In  the  matter  of 
Henry  Livino,  John  Sheen  Downes,  and  John 
Living  ;  and  in  the  matter  of  William  Reynolds 
and  Michael  Memory  Wright  ;  and  in  the  matter 
of  Joseph  Reynolds,  bankrupts.     And 

Ex  parte  Thomas  Wetherell. — In  the  matter  of  the 
same  bankruptcies.  ^^^^^^  ^^  ^3 

The  petition  in  Ex  parte  Wetherell  stated,  that  on  where  part  of 
the  24th  November  1823,  a  petition  was  preferred  by  lt'eeTtwo°m«I 
R.  Jones  and   Thomas  Morris,  (in  whose  stead,  they  "hTclTblwre 
being  both  dead,  the  petitioner  William  Laforest  was  bankrupts. 
appointed,)  assignees  of  Reynolds  and  Wright,  stating  that  may  be 

.  proved  against 

that    the    commission    against   Living  &   Co.   issued  both  estates. 

there  can  be  do 

23d  July  1812,  at  the  instance  of  Thomas  Wetherell,  proof  in  respect 

,  ..  i-if.ii  1  1  0*  those  bills  as 

the  petitioner,  and  under  which  he  and  two  other  per-  between  the  two 
sons  were  chosen  assignees.     On  the  22d  May  1813,  thereisasur- 
a  commission,  at  the  suit  of  J.  Tasker,  issued  against  Fy"ng*the'^hold- 
Reynolds  and   Wright,   and  Jones  and  Morris  were  ^^  ^^  ^^«  *>i"*- 
chosen  assignees.    The  bankrupts  Living  &  Co.  had 
pceviously  been  in  the  habit  of  drawing  and  accepting 
accommodation  biHs  upon  and  in  i^yoxxx  oi  Reynolds 
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1833.  and  Wright,  who  were,  at  the  same  time,  in  the  habit 
J~T  of  drawing  and  accepting  accommodation  bills  upon 
Laforest.  and  in  favour  |f  Living  &  Co.,  by  which  means  there 
Wethebell.  was  a  large  issue  of  accommodation  bills  between  the 
two  houses.  At  the  date  of  the  commission  against 
Living  &  Co.  Reynolds  and  Wright  were,  according  to 
the  master's  report,  in  advance  of  ctzsh  to  Living  &  Co. 
in  the  sum  of  14,41^/.  I3s.  4d.  for  actual  cash  ad- 
vanced, and  interest,  independent  of  any  accommo- 
dation bills  then  floating  and  undue.  At  that  time 
there  was  no  cross  demand  against  Reynolds  and 
Wright,  but  they  were  under  accommodation  accept- 
ances for  Living  &  Co.  to  the  amount  of  6404/.  15*.  6rf., 
and  Living  &  Co.  were  under  similar  acceptances  for 
Reynolds  and  Wright,  then  undue,  to  the  amount 
of  13,535/.  Is.  At  a  meeting  for  a  final  dividend 
under  Living  &  Co.'s  estate,  Jones  and  Morris,  the 
assignees  of  Reynolds  and  Wright,  proved  a  debt 
of  14,947/.  6*.  8d.  as  the  cash  balance  (reduced  by 
the  master's  report)  against  Living  &  Co/s  estate. 
Such  proof  was  opposed  by  the  assignees  of  Living 
&  Co.,  on  the  ground  of  the  bills  being  undue 
at  the  time  of  the  commission ;  and  a  dividend  of 
1*.  2d.  being  declared,  Jones  and  Morris  prayed  the 
payment  of  such  dividend  on  their  proof.  On  the 
S4th  November  1823,  a  petition  was  preferred  by 
Jones,  the  surviving  assignee  of  Reynolds  and  WHghif 
stating  the  commission  against  Living  &  Co.;  and  that 
on  the  12th  February  1813,  a  commission  issued 
against  Joseph  Reynolds,  and  that  he  and  James 
Edwards,  since  deceased,  were  chosen  assignees. 
A  similar  custom  had  existed  between  Joseph  Rejf' 
nolds  and  Living  &  Co.  as  to  cross  accommodation 
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acceptances.  At  the  date  of  Living  &  Co.'s  bank- 
ruptcy,  Joseph  Reynolds  was,  according  to  the  mas- 
ter's report,  in  advance  of  cash  to  Living  &  Co.  to  the 
amount  of  18,443/.  13s.  Gd,,  independent  of  undue 
bills;  and  J.  Reynolds  was  under  accommodation 
acceptances  in  favour  of  Living  &  Co.  11,614/.  16^., 
and  Living  &  Co.  were  under  such  acceptances  in 
favour  of  J.  Reynolds  10,625/.  4«.  At  the  final  divi- 
dend meeting  under  Living  &  Co.'s  bankruptcy,  the 
assignees  oft/.  Reynolds  proved  the  19,798/.  9s.  3d. 
as  the  cash  balance,  (but  which  was  also  reduced  by 
the  master's  report;)  and  such  proof  was  opposed  on  the 
ground  of  the  outstanding  bills,  but  after  argument 
the  proof  was  admitted.  The  dividend  of  Is.  2d. 
being  declared  under  Living  &  Co.'s  estate,  the  last- 
mentioned  petition  prayed  the  payment  thereof. 


1833. 
£x  parte 

La  FOREST. 

Ex  parte 
Wethbrbll. 


The  following  is  the  state  of  the  accounts  between 
the  parties,  as  found  by  the  master  in  his  report. 


Living  ^  Co.  in  account  with  Reynolds  and  Wright. 


Dr,                        £.      «.     d. 

Cr,                            £.    f.    d. 

By  cash  balance  ..  14,412  13    4 

By  bills   undue   at 

B  J  bills  undue  at  tbe 

the   time   of   the 

time  of  tbe  bank- 

bankruptcy, given 

ruptcy,  given  by 

by  Living  &c  Co. 

lUynolds  and  W. 

to    Reynolds  and 

to  Living  &  Co.    6,494  15    6 

Wright 13,535  16    0 

Living  is  Co.  in  account  with  Joseph  Reynolds. 

Dr.                            £.    1.    d. 

Cr.                           £.    #.    d. 

By  cash  balance   ..   18,443  13    6 

By  bills  undue   at 

By  bills  undue   at 

bankruptcy,  given 

the  time    of  the 

by  Living  &  Co. 

bankruptcy,  given 

to/.  Reynolds  ..   10,625    4    0 

by  J.  Reynolds  to 

>  Living  ic  Co....   11,614  16    6 
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ISSS.  On  the  SOth  April  1824,  the  petitioners  WeikereU. 

ETparte  ^^  Stonehotue,  then  surviving  assignees  of  Lining 
^^%^'  &  Co.  preferred  theur  petition,  stating  in  part  aa 
Wbtbbmlim  hereinbefore  stated,  and  further,  amongst  other  things^ 
that  when  the  assignees  of  Reynolds  and  Wright 
proved  the  debt  of  14,947/.  &.  TdL,  they,  WeHkerell 
and  Stanchouse,  were  unable  to  substantiate  their  case 
against  such  proof,  owing  to  their  accountant  having 
onitted  to  furnish  a  counter-statement;  and  suck 
proof  was  admitted  without  prejudice  to  the  peti«* 
tioners'  right  to  resist  payment  of  the  dividend  to  the 
extent  of  objectionable  parts.  And  the  petition 
stated,  that  the  claim  of  the  assignees  o{  Reynolds  and 
Wright  was  founded  on  erroneous  suppositions ;  first, 
that  at  the  time  of  the  bankruptcy  of  Living  &  Co. 
Reynolds  and  Wrighi  were  in  advance  of  cash  to 
Living  &  Co.  to  the  amount  of  14,947/.  6*.  7rf.  prin- 
cipal and  interest,  due  from  Living  &  Co.  to  Reynolds 
and  Wright;  secondly,  that  there  was  no  cross-demand 
against  Reynolds  and  Wright  on  the  part  of  Living 
and  Co.;  thirdly,  that  Reynolds  and  Wright  were 
under  accommodation  acceptances  for  Living  &  Co., 
then  outstanding,  to  the  amount  of  6494/.  15s.  6d. ; 
whereas  it  appeared,  upon  a  minute  examination  of  the 
accounts  between  them.  Living  &  Co.  were  only  in- 
debted to  the  amount  of  103/.  4^.;  and  on  these 
grounds  the  petition  prayed,  that  the  proof  for 
14,947/.  6s,  7c/.  might  be  expunged,  and  for  an  ac- 
count to  be  taken.  A  similar  petition  was  presented, 
as  to  the  proof,  by  the  assignees  of  Joseph  Reynolds, 
for  19,798/.  ds.  3d,;  the  true  state  of  that  account 
being,  as  the  petition  alleged,  that  Joseph  Reynolds 
was    indebted    to    Living  &  Co.   to  the  extent  of 
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901/.  2#.  8cf.     Upon  these  four  petitions  it  was^  on  the        18d3. 
S8th  March  18^,  referred  to  the  master  to  take  an      £,^  ^^ 
account  of  whi^  was  due  from  Liptng  &  Co.  to  Rey--     ^^^^' 
noUs  and  Wrighi,  and  from  Lhing  &  Co.  to  Joseph   w^theeeix. 
Reynolds,  excluding  all   bills   not  then  due;   and  to 
take  an  account  of  all  bills  not  tjien  due  between 
hkfimg  &  Co.  and  Joseph  Reynolds,  together  widi  the 
ooDsideration  of  such  Inllsy  with  liberty  to  state  special 
drcmnstances ;  and  the  dividends,  on  the  proofs  made 
by  die  assignees   of  Reynolds  and   IVrighi,  and  of 
Jo&eph  ReynoldSy  to  be  paid  into  the  bank. 

Tke  master  prepared  the  draft  of  his  intended 
report,  (tlie  substance  of  which,  as  £Etr  as  regards  the 
preaent  question,  may  be  collected  from  the  objections 
feHowing,)  to  which  the  petitioner,  Weiherell,  objected; 
Sffit,  because  in  stating  the  accounts  between  Living 
k  Co.,  and  J.  Reynolds,  upon  the  footing  of  excluding 
the  bills  on  both  sides,  then  outstanding  and  unpaid, 
the  mstBt&t  had  found  the  balance  of  18,44f3/.  ISs.  6d.  in 
fiiTour  of  </•  Reynolds;  whereas  no  such  balance  was 
doe,  inasmuch  as  Living  &  Co.  had  given  bills  to  the 
amount  of  10,625/.  4fS.  to  J.  Reynolds,  which  were  then 
ia  circulation,  he  having  negotiated  and  received  the 
nthie  thereof,  against  the  balance  of  18,443/.  13^.  Gd^ 
wUdi  bills  ought  to  have  been  deducted  therefrom  in 
order  to  have  ascertained  correctly  the  balance  then 
actually  due  from  Living  &  Co.  to  J.  Reynolds; 
namely,  the  balance  of  7,818^  9s.  6d.;  and  because 
die  master,  in  taking  the  accounts  between  Living  & 
Co.  and  Reynolds  and  IVrighi,  upon  the  footing  of 
excluding  the  outstanding  bills  on  both  sides,  had  in 
Mke  manner  found  the  vahie  of  14,4<12/.  13^.  4fd.  due  in 
favour  of  Reynolds  and  Wright;  whereas  Living  & 
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ISSS.  Co.  had  accepted  bills  for  Reynolds  and  Wright  to  the 
Kzrorte  amount  of  13^535/.  1^.  which  were  then  in  circulatton, 
^F^iirtJ'  *"**  ^^^  ^®^^  negotiated  by  Reynolds  and  Wrigki, 
WsnuBBLL.  jfi^Q  received  the  value  of  them;  which  bills  being 
deducted  would  leave  the  balance  of  877/.  12s.  Ad,  only. 
And  second,  because  upon  the  inquiry  into  the  conn- 
deration  for  the  several  outstanding  bills,  the  master 
had  found  such  consideration  to  have  been  the  balances 
of  18,44^/.  ISs,  6d.  and  14,412/.  ISs.  4d.,  as  due  to 
J.  Reynolds,  and  Reynolds  and  Wright  respectirely; 
whereas  no  such  balances  were  in  fact  due  when  die 
bills  were  given,  and  inasmuch  as  at  the  time  of  thdr 
bankruptcies,  J.  Reynolds  and  Reynolds  and  Wright 
had  possessed  themselves  of  cash  arising  from  the 
discount  of  the  outstanding  bills  received  by  tfaem 
from  Living  &  Co.,  which  bills  had  been  negotiated 
and  were  then  in.  circulation,  and  for  which  they  ought 
to  have  given  Living  &  Co.  credit  against  such  cadi 
balances.  Several  other  objections  were  made,  but 
being  immaterial  to  the  question  of  law,  they  are  not 
here  given,  and  the  whole  of  the  objections  to  the 
report  were  overruled,  on  the  ground  that  the  finding 
was  correct  according  to  the  order  of  the  Court. 
Under  these  circumstances,  the  petition  of  Wetherell 
prayed,  that  the  report  might  be  referred  back  to  the 
master. 

And,  under  similar  circumstances,  the  petition  of 
W,  Laforest  prayed,  that  the  master's  report  might  be 
confirmed,  and  the  proof  allowed  to  stand,  deducting 
the  difference  between  the  amounts  proved  and  that 
found  due  by  the  master.  Upon  the  question  of  law 
arising  out  of  the  two  objections  above  set  out,  the 
two  petitions  came  before  the  Court. 
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Mr.  Montagu  and   Mr.  Keene,    for  the  petitioner        isdd. 
WeikereUy  contended  in  favour  of  the  objections.    The       „ 

*  jbz  parte 

bills  having  been  negotiated  and  being  in  the  hands  of  Laporut. 
third  parties,  the  estate  of  Living  &  l!o.  is  Uable  to  Wbthkrkll. 
pay  those  bills^  and  their  assignees  are  entitled  to 
consider  them  as  so  much  cash  advanced,  to  be  de- 
ducted from  the  cash  balances  found  by  the  master, 
to  be  due  by  Living  &  Co.  to  Reynolds  and  Wright^ 
and  to  J.  Reynolds  respectively.  A  creditor  of  a 
bankrupt  to  the  amount  of  1000/.,  receiving  a  bill  for 
that  sum,  which  is  in  his  hands  at  the  time  of  the  bank- 
ruptcy, is  entitled  to  prove  for  the  1000/. ;  but  if  he 
has  parted  with  that  bill  before  the  bankruptcy,  then 
his  right  has  ceased,  for  there  cannot  exist  a  double 
right  of  proof  against  the  estate;  for  instance,  the 
creditor  cannot  prove  for  the  whole,  and  the  bill- 
holder  prove  for  the  whole  likewise ;  neither  can  the 
creditor  prove  for  a  part,  and  thereby  deprive  the 
bill-bolder  of  proof  to  the  extent  of  that  part.  The 
bill-holder  alone  can  be  entitled  to  prove.  This  would 
clearly  be  the  case  if  the  creditor  were  solvent,  and 
there  is  no  perceptible  reason  why  the  assignees  of 
that  creditor  should  be  in  a  different  situation.  In  Ex 
parte  Read{a\  the  petitioner  being  a  creditor  of  the 
bankrupt  on  a  cash  balance,  and  being  under  accept- 
ances for  the  bankrupt's  accommodation,  which  were 
not  paid  at  the  bankruptcy,  and  having  received  from 
the  bankrupt  bills,  which  were  negotiated,  to  a  larger 
amount  than  the  cash  balance,  was  not  allowed  to 
prove  the  cash  balance,  on  the  principle  of  excluding 
the  dishonoured  paper  on  both  sides.  And  as  to  the 
cases  of  Ex  parte  Walker  (b)  and  Ex  parte  Earle  (c), 

(a)  1  G.  &  J.  224.  (6)  4  Vet.  373.  (c)  5  Vei.  835. 
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1833.        LfOrd  Ekhn,  in  the  case  oi  Ex  parie  RmMtm{a\  has 

ETparte       declared  that  he  cannot  think  the  former  one  right 

^E'*»ute       '"  *^®  present  case  the  amoun?  to  be  proved  is  the 

WnHsauL.    difference  only  upon  taking  into  the  account  the  caA 

balance  and  the  bills  on  both  sides. 

Mr.  Swanston  and  Mr.  Rogers,   for  the  counteF- 
petition  of  W.  Laforest,  were  stopped. 

Erskine,  C.  J. — I  am  decidedly  of  opinion  that  Ex 
parte  Rawson  settles  this  very  question:  and  when 
that  case  was  mentioned  by  the  counsel  for  the  peti- 
tioner Wetheretty  I  thought  they  were  about  to  show 
that  it  had  been  oyerruled ;  I  was  therefore  much  sur^ 
prised  to  find  they  relied  upon  it  in  support  of  thm 
Tiew  of  the  question.  Although  in  that  case  Lord 
EkUm  says  he  could  not  understand  the  case  of  Ex 
parte  Walker  {jb\  yet,  speaking  of  that  case,  he  pro- 
ceeds : — *'  The  decision  was  this,  that  where  there  are 
cross-bills  drawn  for  accommodation,  they  are  all  to  be 
thrown  out  of  the  account  on  both  sides,  and  it  is  to 
be  taken  as  if  it  were  a  cash  account  only.  If  this  were 
upon  the  principle  that  applies  to  one  or  two  bills,  diat 
they  are  not  to  be  proved  by  one  estate  against  the 
other,  till  all  the  creditors  of  both  are  paid,  I  could 
understand  it.  If  there  be  1000/.  of  acceptances  on 
the  one  side,  and  10,000/.  on  the  other.  Lord  Lough- 
borough  says,  that  they  are  not  to  be  regarded  at  all, 
that  it  is  all  chance  how  the  two  estates  may  pay.  I 
say,  not;  and  if  there  be  a  surplus  of  one  estate  to 
satisfy  the  other,  why  should  it  not  be  applied?  Upon 
reading  the  papers  it  appears  to  me,  that  if  Lord  Lomgh- 

(a)  1  Jac.  274.  (h)  4  Ve».  37S. 
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toromgVB  decision  be  right,  it  does  not  make  a  great  1833. 
deal  of  difference  in  the  effect,  whether  there  be  a  bill  Exparte 
•ecoont  and  a  cash  account,  or  whether  there  is  only  ^^^^' 
one.  StiU,  if  so  much  of  it  as  consists  of  bills,  consists  Wirmiasti.. 
of  biUs  that  may  be  proved  against  both  estates,  how  is 
it  possible,  till  the  creditors  proving  them  are  satisfied, 
tfiat  one  estate  can  make  any  proof  against  the  other 
with  reference  to  those  bills  ?  How  can  they  be  allowed 
to  come  in  competition  with  their  own  creditors?  The 
utmost,  therefore,  would  be  to  reserve  the  considera- 
tion of  it,  in  the  event  of  there  being  a  surplus."  This 
very  case,  therefore,  decides  this  point,  namely,  that 
irhere  there  are  cross-bills  to  which  both  estates  are 
fiatble,  the  whole  of  them  must  be  struck  out  of  the 
seootmty  and  the  cash  balance  alone  proved,  until  the 
etent  of  a  surplus.  Ex  parte  Ratcson  is  not  conflicting 
widi  £x  parte  Walker  and  Ex  parte  Read,  but  in  my 
ipimon  is  confirmatory  of  the  principles  therein  con- 
tained. The  case  of  Ex  parte  Metcalf  differs  from 
his  case,  inasmuch  as  there  was  only  a  cash  balance 
itk  one  side  against  bills  on  the  other,  and  therefore  is 
uurdly  in  point  on  the  present  occasion.  I  therefore 
liink  the  master's  report  must  be  confirmed  and  the 
proof  allowed  to  stand,  deducting  the  sums  taken  off 
by  the  master. 

Sir  J.  Cross. — If  this  were  the  first  occasion  on  which 
die  point  in  dispute  had  been  raised,  and  if  there  were 
no  authorities  upon  the  subject,  the  Court  would  have 
leen  as  much  perplexed  in  delivering  its  judgment  as 
iras  Lord  Thurlow  some  thirty  years  ago,  and  would 
Tequire  some  further  time  for  deliberation.  But  I  look 
upon  this  as  a  settled  question  ever  since  the  decision 
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1833.  in  Ex  parte  Walker.  Now  it  has  been  said  that  the 
J,  '  authority  of  that  case  has  been  questioned  by  Lord 
Lapob£0t.  Eldon.  and  doubted  by  other  kwyers  of  eminence;  but 
WnBBRiLL.  I  think  it  has  always  been  approved  of,  and  at  least 
followed.  Lord  Eldon^s  observations  only  extend  to 
imply  that  the  case  is  reported  too  broadly,  namely,  in 
the  case  of  a  surplus  the  bills  are  not  to  be  absolutely 
excluded.  I  think  we  cannot  do  better  than  sum  up 
our  judgment  as  a  general  proposition,  by  adopting  the 
words  of  the  marginal  note  in  Ex  parte  RawMOUf 
namely,  that  '^  where  part  of  the  account  between  two 
mercantile  houses,  which  became  bankrupts,  consists  of 
bills,  that  may  be  proved  against  both  estates,  there 
can  be  no  proof  in  respect  of  those  bills  as  between  die 
two  houses,  unless  there  is  a  surplus^  after  satisfying 
the  holders  of  the  bills."  And  I  am  of  opinion  that 
these  bills  are  not  to  be  brought  into  the  account,  an4 
therefore  there  is  no  ground  for  the  claim  set  up  by 
Mr.  Montagu's  client,  except  as  to  the  reduced  amount 
of  proof.  I  shall  only  add,  that  I  think  there  is  this 
difference  between  the  present  case  and  that  of  Ex 
parte  Re%d{a)i  in  the  latter,  one  of  the  parties  was 
solvent,  while  in  the  present  one  both  have  been  de- 
clared bankrupts,  which  makes  a  considerable  alteration 
in  the  equities  of  the  case. 

Sir  G.  Rose. — I  fully  concur  in  the  judgments  already 
pronounced.  In  Ex  parte  Walker ^  one  great  difficulty, 
with  which  we  have  not  to  deal  on  the  present  petitions^ 
was,  that  one  of  the  bankrupts  had  still  the  cross-bills 
in  his  hands,  while  the  other  had  negotiated  those  h^ 
had  received  in  exchange.     I  cannot  agree  that  Ec 

(a)  IG.&J.  224. 


Wetherell. 


HILARY  TERM,  3  WILLIAM  IV.  209 

parte  Walker  lias  ever  been  considered  uniiitelligible ;        1833. 
Rx  parte  Rawson  only  pronounces  it  to  be  so  in  the       ^^  parte 
event  of  a  surplus,  which  alone  could  vary  the  rights       Ex°p^tJ 
of  the  parties  in  respect  of  the  bills.     As  long  as  both 
estates  are  insolvent,  I  think  the  mutual  equities  are 
best  worked  out  by  suffering  proof  against  both  estates 
on  the  cash  balance  only;  which  is  Lord  Eldofis  mani- 
fest opinion  in  Ex  parte  Rawson. 

The  Order  made  was,  that  the  exceptions  to  the 
master's  report  should  be  overruled  with  costs. 
The  proofs  to  stand,  except  as  to  the  reduction  of 
the  amount  to  what  the  master  found  the  cash 
balances  to  be,  and  the  bills  to  be  excluded  from 
proof  altogether,  as  far  as  dividends  were  to  be 
taken,  until  there  should  be  a  surplus;  and  the 
costs  of  each  party  to  be  borne  by  their  respective 
estates. 


In  the  matter  of  Hambden  [a), 

January  28* 

^R.  SHAPTER  applied  on  the    petition  of  the  Advertisement 

in  Gazette  not 

petitioning   creditor  to    postpone   the    advertisement  postponed  to 

\       ^^  111  1       •  ••    •  &*^®  effect  to 

^n  the  Gazette,  the  bankrupt  havmg  entered  mto  a  compromise, 

A^^  .  •,!     1  •  I*.  n  'a^'  •   ^  where commis- 

''eaty   with   his  creditors  lor  a  composition;  sixteen  sion ia not dia- 
^  of  eighteen  creditors  had  agreed  to  take  the  com-  ^ 
Potion,  and  the  bankrupt  swore  that  he  wai  solvent 
''^d  his  estate  was  more  than  sufficient  to  pay  all  de- 
'^nds  against  him.     But  the  validity  of  the  commis- 

• 

^'on  was  not  disputed.     No  case  in  point  was  cited. 

(a)  See  £j  parte  Ogilbii,  1  G.  &  J.  250. 
^Ol.  11.  P 
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In  te 
Hambden. 
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Mf.  MantagUf  amicus  curise,  referred  to  Ex  parte 
Raffenstein  {a\  where  an  application  of  this  nature  wai 
refused. 


The  Court  however  thought  that  they  had  no  power 
to  grant  the  application.  The  only  cases  (6)  in  which 
the  Court  had  interfered  to  stay  the  certificate  were  those 
in  which  the  validity  of  the  commission  was  disputed. 
Although  sixteen  out  of  the  eighteen  creditors  con- 
sented to  the  composition,  yet  as  no  advertisement  had 
been  inserted  there  might  be  many  creditors  who  had 
never  heard  of  the  bankruptcy,  and  their  coming  for- 
ward might  materially  vary  the  state  of  the  circum- 
stances.    The  application  was  therefore 

Refused. 

(a)  1  Mont  &  B.  84. 

(fc)  Fx  }iart€  Lancaster,  17  Ves.  513  ;  Ei  parte  Foster,  id.  414  ;  S.  C.  1 
Rose,  49;  Ex  parte  Preston,  1  Rose,  259;  Et  parte  Fletcher,  id.  336; 
S.C,  1  V.  &  B.  350  ;  Ei  parte  Tmletou,  19  Ves.  464 ;  Ex  parte  Ainfvortk, 
2  G.  &  J,  89. 


January  98. 

TinM  for  open- 
ing fiat  not  en* 
larfed  to  give 
effect  to  ar- 
rangement for 
composition. 


In  the  matter  of  Moody. 

Mr.  MESSITER  applied  that  tlie  time  for  opening 
the  fiat,  which  would  expire  on  the  morrow,  might  be 
enlarged  for  one  month,  in  order  to  give  time  to  com- 
plete an  arrangement  for  a  composition  which  was  then 
in  negotiation. 

The  Court,  upon  the  principle  that  it  would  lead  to 
much  extortion  if  these  applications  were  granted,  and 
in  accordance  with  the  case  of  Ex  parte  Dowion,  in 
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WMen  (a)  refused  the  motion,  and  observed,  that  if       1S3S. 
all  the  creditors  were  willing  to  accept  a  composition         jq  j^ 
the  fiat  would  fall  to  the  ground  of  itself.  ^'''''''• 

Motion  refused. 

(a)  1  Dea.&Ch.  111. 


'C- 


Ex  parte  Wyatt. 

^.^^  January  29. 

JL  HIS  was  a  motion  by  a  creditor  and  next  of  kin  of  Where  order  of 
&I1  intestate,  for  leave  to  prove  against  the  estate  of  sary  to  enable  a 
^le  bankrupt  admmistrator,  and  for  Uberty  to  vote  in  K'canno^t^^te 
tlie  choice  of  assignees,  and  to  sign  the  certificate.  cate^or^i^' 

stance,  trusteeSj 
executors,  &c. 

Mr.  Swanstotii  in  support,  contended,  that  although  he 


'as  aware  that  a  general  rule  had  crept  in,  to  the  effect 

"^liat  when  the  order  of  the  Court  was  necessary  to  enable 

aft.  party  to  prove,  he  was  always  restrained  from  the  right 

of  voting  or  signing  the  certificate ;  yet  that  doctrine 

bad  crept  in  upon  a  mere  dictum  of  Lord  EUlon  in  Ex 

jHiiie  Shaw  (a),  and  before  that  case  the  law  was  other- 

'iwrise,  as  appears  from  the  cases  of  Ex  parte  MaUby{b)y 

Ex  forte  Moody  {c).     It  is  true,  that  prior  to  the  6 

Geo.  4.  c.  16.  s.  62.  joint  creditors  could  not  prove  for 

tie  purposes  of  voting  and  signing  under  the  separate 

cormnission ;  but  I  contend  that  that  alteration  in  the 

^v  by  the  legislature,  tends  to  show  how  dissatisfied  it 

^u  with  the   principle  on  which  the    doctrine  was 

f<Minded,  or  else  why  did  it  interpose  ?    In  the  case  of 

joint  creditors,  the  right  of  taking  dividends  is  expressly 

<0  1 G.  &  J.  127, 163.        (6)  1  Ruse,  387.         (c)  3  Rose,  413. 

P  2 


] 


Wyatt. 
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1833.  provided  against.  Now  in  the  present  case  the  right 
Ex  parte  ^f  dividends  is  always  given,  and  it  seems  an  anomaly 
to  hold  tliaty  giving  that  right,  the  creditor  shall  be 
excluded  from  these  concurrent  and  incidental  rights  of 
voting  in  the  choice  of  assignees  and  of  signing  the 
certificate. 

The  Court  however  thought  the  rule  ought  to  be 
adhered  to,  considering  tlie  reasons  for  the  dictum,  if 
they  were  merely  such,  given  by  Lord  Eldon  in  Ex  parte 
Shaw,  quite  conclusive.  An  actual  creditor  has  every 
right  incidental  to  proof,  but  a  trustee  ought  not  to  be 
allowed  to  interfere  either  in  the  choice  of  assignees  or 
in  the  signing  the  certificate,  so  as  to  bind  his  cestui 
que  trust. 

It  was  therefore  ordered,  that  the  petitioner  be  at 
liberty  to  tender  such  proof  before  the  Comnus- 
sioner  as  he  could  support,  and  receive  the  divi- 
dends, to  be  paid  into  the  bank.  The  costs  to 
come  out  of  the  estate  of  the  intestate,  and  the 
rest  of  the  prayer  of  the  petition  to  be  dismissed. 


Ex  parte  Arnsby. — In  the  matter  of  Lord. 

January  31.  ^ 

The  banknipt's  FHIS  was  an  application  to  annul  the  fiat.     In  the 

examination 

cannot  be  read  course  of  the  argument,  Mr.  Wright,  for  the  petitioning 

against  a  third  Creditor,  proceeded  to  read  the  examination  of  th^ 

no  Xwer°of  bankrupt  taken  before  the  Commissioners,  in  order 


power 

himf^Noti^  d^  disprove  the  statements  contained  in  affidavits  sworn  h^ 
rea«hng  also       ^j^^  bankrupt  in  the  matter. 

necessary.  '^ 
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Mr.  Swanston,  for  the  petitioner,  objected  that  such        IS^.'i. 
examination  could  not  be  read  against  his  client,  he       £x  parte 

,     -  ,  ••11  Arnsby. 

not  being  a  party  present  at  tiie  examination,  and  there- 
fore having  no  power  of  cross-examination.  Besides, 
no  notice  had  been  given  of  the  intention  to  read  it. 


The  Court  on  both  grounds  allowed  the  objection 
to  be  good,  but  observed  that  the  bankrupt  himself 
could  not  take  the  objection. 

Mr.  Wright  stated,  that  from  contrasting  the  exami- 
nation with  the  affidavit,  perjury  would  clearly  be 
established. 

The  Court  thought  that  as  regarded  the  bankrupt.  If  on  cro8»-«xa. 

mining  a  wit- 

although  his  examination  was  always  evidence  against  ness,  an  irrele- 

.        ,  vant  question  be 

him,  yet  upon  the  present  issue  the  examination  could  put,  you  cannot 

Droduce  evi- 

not  be  read  to  prove  a  perjury  or  felony,  they  being  Jence  to  dis- 
mere  collateral  issues  irrelevant  to  the  point  l)eforc  the  ^^^r!  but  must 
Court.     If,  in  cross-examining  a  witness,  an  irrelevant  ^*j^oree^)!*^ 
question  was  put  to  him,  you  could  not  produce  evi- 
dence to  contradict  his  answer ;  as  for  instance,  if  the 
question  was.  Have  you  ever  been  in  jail?    and  the 
answer  was.  No,  although  the  jailor  stood  at  his  elbow; 
yet  he  could  not  be  called  to  prove  that  he  had  been  in 
his  custody,  the  question  and  answer  being  irrelevant 
to  the  matters  before  the  Court. 

(a)  See  5.  /'.  Harris  v.  Tippelt,  2  Camp.  637. 
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1833. 


^Btmngl"!  ^"  *^'^  ^^^^^"^  ^^  ''^"^  Heath. 

February  8.        -^ 

SembU.  A  ON  the  8th  January  last,  the  bankrupt  was  attending 
bound  to  dis-  ^i*«  Commissioner  Fonblanque  under  his  last  (a)  exa- 
ty  although'an "  Hiination,  and  demurred  to  a  question  that  was  put  to 
*^ndbg  alJinst  ^™>  ^"  *'^®  ground  that  his  answer  might  tend  tocrimi- 
bK  if  &c°and  "*^®  '"*"  *  "P^*^  whicli  the  Commissioner  adjourned  the 
although  his       examination  to  this  Court. 

answer  may 

tendtocrimi-         The  examination,  as  far  as  it  proceeded  before  the 

nale  him. 

Crosi J.  dubiun.  Commissioner,  being  reduced  into  writing,  was  read 
Court  has  no  over  to  the  bankrupt.  Among  other  things  it  appearad 
on  an  adjourned  that  the  bankrupt  in  his  balance  sheet  had  stated  that 
from  before  one  ^^  Suffered  a  loss  of  150/.  on  the  sale  of  certain  silks 
CoBBiMioiier.    which  had  cost  him  500/. 


Sir  G.  Rose,  with  a  view  to  the  correct  state  of 
the  proceedings  in  the  event  of  the  Court  deciding  that 
they  had  power  to  commit  in  such  a  case,  addressing 
the  bankrupt,  said, — "  Upon  the  occasion  of  your  last 
examination  before  Mr.  Commissioner  FonbUmqn^^  the 
following  questions  were  put  to  you,  which  I  shall  read^ 
and  to  which  you  appear  to  have  given  the  following 
answers,  which  I  shall  also  read  to  you :" — 

Q.  By  an  item  in  your  balance  sheet  it  appears,  that 
by  silks  sold  in  January  183/2,  and  which  cost  you  500f. 
you  suffered  on  such  sale  a  loss  of  150/.     Is  that  so? 

A.  Yes. 

Q.  To  whom  were  those  silks  sold  ? 

A.  I  am  under  an  indictment  at  the  suit  of  my  assig- 
nees for  conspiracy  in  fraudulently  and  secretly  con— 

(a)  Per  Ro^y  J.  It  being  the  final  examination  makes  all  the  difference  ^ 
with  reference  to  commitment. 
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oealing  and  disposing  of  my  goods,  and  I  apprehend  the        ISSS. 
inswer  to  that  question  may  be  used  against  me  on  the         xn  „ 
trial  of  that  indictment,  apd  I  submit,  I  am  not  bound       i^*^*"- 
to  answer*  the  question,  and  therefore  decline  to  do  bo. 
The  questions  were  now  repeated  to  the  bankrupt, 
to  which  he  gave  the  same  replies ;  and  on  being  asked 
vhether  he  wished  to  make  any  alteration  or  addition, 
Im  replied  he  did  not.    In  this  state  of  circumstances, 

Mr.  Cking,  for  the  assignees,  moved  for  the  bank- 
rupt's commitment. 

Mr.  Maniagu  control,  on  behalf  of  the  bankrupt, 
showed  cause  against  the  commitment.  This  case 
comes  on  under  circumstances  similar  to  those  in  Ex 
parte  Kirby{a).  It  is  a  well  known  and  established 
kw  of  the  land,  that  no  man  shall  be  bound  by  his 
answer  to  criminate  himself.  Such  is  the  common  law. 
And  again,  it  is  laid  down  (6)  that  when  a  statute  passes, 
it  leaves  the  common  law  untouched,  except  as  it  is 
altered  by  the  statute,  either  expressly,  or  by  necessary 
implication.  Now,  the  section  of  the  statute,  under 
which  this  examination  is  taking  place,  contains  neither 
express  words,  nor  necessary  implication,  to  warrant 
the  dispensing  widi  the  common  law  right  in  such  a 
case  as  the  present  (c).     When  a  right  is  conferred  by 


(«)  JlonL  &  M.  212. 

(h)  I  BU.  Com.  Chit.  edit.  83  j  2  Mont.  &  G.  o.  B  X,  p.  xxiii. 
dmsaoalL 

(e)  The  words  of  the  36th  section  are,  "  Tha  it  shall  be  lawful  for  the 
coiDiDissioDeis,  by  writing  under  their  handy,  to  summon  any  bankrupt 
before  them,  whether  such  bankrupt  shall  have  obtained  his  certificate  or 
not  'y  and  in  case  he  shall  not  come  at  the  time  by  them  appointed  (having 
no  lawful  impediment  made  known  to  them  at  such  time,  and  allowed  by 
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In  re 

H£ATU. 


1883.  statute,  or  a  crime  enacted,  the  right  to  examine  con- 
trary to  the  common  law  is  not  conferred,  unless  such 
right  is  expressly  enacted  (a). 

In  Smith  v.  Read{b)  the  Lord  Chancellor  says,  "  I 
think  the  defendant  is  not  bound  to  discover,  for  there 
is  no  rule  more  established  in  equity,  than  that  a  person 
shall  not  be  obliged  to  discover  what  will  subject  him 
to  a  penalty,  or  to  any  thing  in  the  nature  of  a  penalty; 
and  where  the  legislature  intended  discoveries  of  what 
is  penal,  they  have  put  in  clauses  for  that  purpose ;  as 
in  the  stat.  of  the  12  Ann.  c.  14.  of  the  livings  belonging 
to  papists.**  So  is  it  in  the  7  Geo.  2.  c.  8.  against 
stock-jobbing ;  a  discovery  being  there  directed  to  be 


them),  it  sliall  be  lawful  for  the  said  commissioners,  by  warrant  under  their 
hands  and  seaUi  to  autliorize  and  diiioct  any  person  or  persons  they  shall 
think  fit  to  apprehend  and  arrest  such  bankrupt,  and  bring  him  before  them ; 
and  upon  thejppcarance  of  such  bankrupt,  or  if  such  bankrupt  be  present  at 
any  meeting  of  the  said  commissioners,  it  shall  be  lawful  for  them  to  exa- 
mine such  bankrupt  on  oath,  cither  by  word  of  mouth  ^  or  interrogatories  in 
writing,  touching  all  matters  relating  to  his  trade,  dealings,  or  estate,  or 
which  may  tend  to  disclose  any  secret  grant,  conveyance,  or  concealment  of 
his  lands,  tenements,  goods,  money,  or  debts,  and  to  reduce  his  answers  into 
writing ;  which  examination,  so  reduced  into  writing,  the  said  bankrupt 
'  shall  sign  and  subscribe ;  and  if  such  bankrupt  shall  refuse  to  be  sworn,  or 
shall  refuse  to  answer  any  questions  put  to  him  by  the  said  commissioneis 
touching  any  of  the  matters  aforesaid,  or  shall  not  fully  answer,  to  the  satis- 
faction of  the  said  commissioners,  any  such  questions,  or  shall  refuse  to  sign 
and  snbacribe  his  examination  so  reduced  into  writing  as  afotesaid  (not 
having  any  lawful  objection  allowed  by  the  said  commissioners),  it  shall  be 
lawful  for  the  said  commissioners,  by  warrant  under  their  hand  and  seals, 
to  commit  him  to  such  prison  as  they  shall  think  fit,  there  to  remain  without 
bail  until  he  shall  submit  himself  to  the  said  commissioners  to  be  sworn,  and 
full  answers  make  to  their  satisfaction  to  &uch  questions  as  shall  be  put  to 
him,  and  sign  and  subscribe  such  examination." 

(a)  2  Mont.  &  G.  Appendix,  p.  xxiii.  proposition  111. 
i^h)  1  Atk.  527. 
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made,  although  it  tends  to  forfeiture  and  penalties         IS53. 
Bancroft  Y.  Weniworth  {a).  inie 

In  Brace'%  case  (6),  Smith  v.  Beculnell  (c),  and  Ex 
parte  Burlton  {d\  it  is  most  satisfactorily  established 
that  the  plea  of  tendency  to  criminate  is  a  complete, 
bar  to  the  question  put  to  a  witness^  even  in  bank- 
ruptcy, where  the  charge  was  an  embezzlement  of  the 
bankrupt's  property.  So  the  protection  is  afforded  to 
parties  (^).  Now,  I  am  unable  to  discover  what  differ- 
ence can  be  drawn  between  the  situations  of  witnesses 
and  parties  to  suits,  and  that  of  a  bankrupt.  To  war- 
rant such  a  difference  we  must  either  find  express 
statutory  enactment  or  positive  decision,  neither  of 
which  does  exist.  By  the  statute,  the  Commissioners 
are  only  enabled  to  propose  lawful  questions.  Now  I 
submit,  that  a  question  having  a  tendency  to  criminate 
cannot  be  a  lawful  question.  Certain  it  is,  that  every 
question  propounded  is  not  a  lawful  question,  to  which 
an  answer  can  be  enforced.  Suppose,  for  instance,  the 
Commissioner  put  this  question :  Did  you  not  rob  a 
man  of  100/.  on  Ilounslow  Heath  ?  Is  it  fur  a  moment 
to  be  said,  that  the  bankrupt  is  bound  to  answer  it. 
And  that  question  in  its  consequences  is  like  the  one 
now  proposed,  "  did  you  fraudulently  dispose  of  tlie 
silks  ?" 

Now,  although  in  the  case  of  Ex  parte  Meymott(J\ 
Lord  Hardwicke  held,  that  where  the  commission  was 
founded  on  a  smuggling  trading,  and  every  question 
put  to  him  would  have  a  tendency  to  convict  him  of  the 

(rt)  3  Bro,  C.C.  11.     And  sec  hallocK  v.  llarrUon,  II  Vcs.  374,  52  G. 
3.  c.  62.  s.  35 ;   Windale  v.  Fa//,  3  Hro.  C.  C.  1 1 ,  note. 

(/#)  Comb.  391.  (c)  1  Camp.  31.  (if)  1  G.  &  J.  32. 

(e)  Bcame's  Picas,  259,  ami  cases  ibcrc  collected.         (/  )  1  Atk.  19G. 
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1333.  offence  of  smugglings  yet  the  vommissum  should  ptor 
Id  n  ceed.  But  he  had  never  there  said^  that  the  examinaUom 
should  proceed ;  and  with  respect  to  the  case  of  Ex 
parte  Bmrr  (a),  referred  to  by  Mr.  Cooke  as  an  authority 
in  support  of  enforcing  an  answer  from  the  bankrupt, 
and  which  was  a  question  on  gaming,  it  is  obsenraUe, 
that  in  the  Office  Book  (6)  no  mention  is  made  of  refer- 
ence to  the  commissioners  to  examine  as  to  gaming. 

The  case  of  Ex  parte  Nowlan{c)  does  npt  warrant 
the  furtherance  of  this  examination,  but  rather  tends  to 
strengthen  the  riew  I  take  on  this  question ;  for  there, 
as  the  Lord  Chancellor  remarks,  the  bankrupt  did 
^^  not  object  to  answer  on  the  ground,  that  the  ques- 
tions tend  to  call  for  answers  which  might  implicate 
him  in  crime,  and  which  there/ore  he  is  not  bound  to 
answer" 

In  Ex  parte  Oliver  {d)  all  that  relates  to  this  ques- 
tion is  a  mere  dictum  of  the  Lord  Chancellor,  and  is 
not  any  decision  on  the  point.  The  same  obsenratiotts 
apply  to  the  case  of  Ex  parte  Cossens  (e),  for  there  the 
petition  was  dismissed. 

The  case  of  Ex  parte  Pratt  (/)  merely  goes  to  this 
extent,  via.  that  a  bankrupt  must  disclose  his  property, 
notwithstanding  the  disclosure  may  reveal  the  commis- 
sion by  him  of  an  act  of  bankruptcy,  it  having  been 
determined  in  equity  (^)  that  a  bankrupt  could  not 
be  compelled  to  disclose  the  time  of  his  having  com- 
mitted it. 

The  case  of  Ex  parte  Innes  {h)  may  be  mentioned  to 


(a)  1793,  Cooke,  497.       (6)  February  9,  1793»  Office  Book  86,  p.  20. 

(c)  11  Ves.  614.  (d)  I  Rose,  407  ;  2  V.&  B.  244. 

(0  Buck,  606.  (/)  1  G.  &  J.  58. 

(g)  Chambers  v.  Thompsjii,  4  Bro.  C.  C.  434.  (h)  Buck,  83t. 
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show  how  unwilling  the  Courts  are  of  depriving  bank-        1833. 
rapta  of  their  common  law  rights  and  protections.     In        "^^ 
that  case   the    assignees  sought  the  delivery   up  of       ""atu. 
papers  deposited  by  the  bankrupt  with  his  attorney  in 
actions  commenced  before  the  bankruptcy,  for  the  pur- 
pose   of  instituting   criminal  proceedings  against  the 
bankrupt.      The   Vice-Chancellor,  not   doubting   his 
jurisdiction,  said,  *'  he  was  clearly  of  opinion  that  the 
Court  would  not  lend  itself  to  assist  the  assignees  in 
prosecuting  vindictive  proceedings  of  a  criminal  nature, 
being  foreign  to  the  due  administration  of  the  estate.'* 

In  the  case  of  Ex  parte  Bromley  (a),  it  is  also  held, 
that  pending  an  indictment,  if  the  parties  indicted 
object  to  proceed  in  the  hearing  of  a  petition,  it  is  a 
ground  for  postponing  it ;  establishing  thereby  that  it 
is  improper  in  the  Court  to  afford  the  prosecutor  any 
advantage  of  additional  evidence,  which  might  be  used 
on  the  trial  of  the  indictment. 

Mr.  Ching  in  reply.  There  is  no  doubt,  and  I  fully 
concede  the  principle,  that  a  man  cannot  be  called  on 
to  criminate  himself.  But  I  contend,  that  the  case  of 
a  bankrupt  refusing  to  discover  his  property,  forms  an 
exception  to  the  general  rule.  It  is  equally  certain  that 
there  is  a  great  difference  between  the  case  of  a  witnessj 
and  that  of  a  party  or  a  bankrupt ;  the  former  cannot 
be  interrogated  by  a  leading  question*  But  a  party  may 
by  bill  in  equity  be  asked  the  most  straight-forward  ques- 
tbn.  So  also  may  a  bankrupt.  He  is  bound  to  dis- 
cover his  estate,  and  the  Commissioners  are  justified  in 
getting  at  the  discovery  by  any  means  iti  their  power; 

(a)  Mont,  k  M.  92* 
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1833.  Sir  John  Cross. — The  bankrupt  says,  he  has  sold 

Iq  te         these  silks.     Have  they  not  therefore  ceased  to  be  the 
estate  of  the  bankrupt  ? 

Mr.  Ching.  We  charge,  that  the  sale  of  them  has 
been  secret  and  fraudulent,  and  therefore  wish  to  exa- 
mine the  bankrupt  as  to  them.  By  the  6  Geo,  4.  c.  16. 
s.  36.  it  is  declared,  that  ^^  it  shall  be  lawful  for  them 
(the  Commissioners)  to  examine  such  bankrupt  on  oadi, 
either  by  word  of  mouth,  or  on  interrogatories  in  writing, 
touching  all  matters  relating  either  to  his  trade,  deal- 
ings, or  estate,  or  which  may  tend  to  disclose  any  secret 
grant,  conveyance,  or  concealment  of  his  lands,  tene- 
ments, goods,  money,  or  debts."  It  is  true  we  could 
not  call  on  the  purchaser  to  discover  the  circumstances 
of  the  sale.  His  plea  of  purchase  for  valuable  con- 
sideration would  protect  him.  But  I  contend|  the  case 
of  the  bankrupt  is  rendered  very  different  by  the  ex- 
press words  of  the  above  section. 

Look  at  the  general  result  arising  from  holding  a 
bankrupt  privileged  from  discovery,  by  reason  of  the 
pendency  of  an  indictment.  If  that  privilege  were 
afforded  him,  every  bankrupt  wishing  to  avoid  passing 
his  examination  would  have  nothing  to  do  but  to  get 
some  person  to  prefer  a  friendly  indictment  against  him 
(which  might  never  be  tried),  and  then  make  it  a  ground 
of  objecting  to  answer.  From  the  date  of  such  a  deci- 
sion, all  examinations  of  bankrupts  would  be  rendered 
nugatory.  And  moreover  the  actual  pendency  of  an 
indictment  could  make  no  difference  ;  for  if  such  a  plea 
be  good,  it  is  as  good  quia  timet  an  indictment,  as  in 
tlie  case  where  it  is  actually  preferred. 

As  to  the  authorities  cited  on  the  other  side,  and  the 
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dicta  they  contain,   regard  being  had  to  the  difference        1833. 
wliere  the  discovery  may  tend  to  place  property  at  the         j^^ 
assignees'  disposal,  and  the  discovery  is  relative  to  such        Hrath. 
property,  they  are  all  expressly  in  favour  of  the  assig- 
nees on  the  present  occasion. 

Erskine,  C.  J. — A  doubt  exists  in  my  mind,  as  to 
the  power  of  the  Court,  in  circumstances  such  as  the 
present/to  commit  the  party;  and  I  should  prefer  hearing 
a  discussion  from  the  bar  on  that  question  before  ex- 
pressing any  opinion  as  to  the  right  of  pursuing  this 
examination ;  because,  in  the  event  of  our  finding  we 
have  no  power  to  commit,  there  will  be  little  use  in 
deUvering  a  judgment  which  we  have  not  power  to 
enforce.  However,  in  the  meantime,  with  regard  to 
the  question  of  the  examination,  it  may  not  be  improper 
to  make  some  observations  upon  the  arguments  and  the 
eases  that  have  been  cited.  There  can  be  no  doubt 
as  to  the  principle,  that  a  man  shall  not  be  bound  to 
convict  himself,  being  a  general  well  established  nde; 
and  all  the  cases  cited  go  to  that  length.  But  to  every 
rule  there  may  be  some  exceptions,  and  I  think  the 
present  clearly  comes  within  what  Lord  Eldon  says  in 
Ex  parte  Cossens  (a),  and  which  is  recognized  by  Lord 
Lyndhurst  in  Ex  parte  Kirby  (6),  viz.  **  I  conceive  that 
there  is  no  doubt,  that  it  is  one  of  the  most  sacred  prin- 
ciples in  the  law  of  this  country,  that  no  man  can  be 
called  on  to  criminate  himself  if  he  choose  to  object  to 
it ;  but  I  have  always  understood  that  proposition  to 
admit  of  a  qualification,  with  respect  to  the  jurisdiction 
in  bankruptcy ;  because  a  bankrupt  cannot  reftisc  to 
discover   his  estate  and  effects,  and   the  particulars 

(a)  Buck,  540.  «    (()  Mont.  &  M.  225. 
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1833.        relating  to  theiOi  though  in  the  course  of  giving  inibr- 
in,^        mation  to  his  creditors  or  assignees  of  what  his  property 
HsATH.       consists,  that  information  may  tend  to  show  he  has 
property  which  he  got  not  according  to  law, — aa  in  the 
case  of  smuggling,  and  the  case  of  a  clergyman  cairying 
on  a  farm,  which  he  could  not  do  according  to  the  act 
of  parUamenti  except  under  the  limitation  of  the  late 
*  act ;  and^the  case  of  persons  having  the  possession  of 

gunpowder  in  unlicensed  places,  whereby  they  become 
liable  to  great  penalties,  whether  the  crown  takes  ad* 
vantage  of  the  forfeiture  or  not;  in  all  these  cases  the 
parties  are  bound  to  tell  their  assignees,  by  the  ezami« 
nation  of  the  Commissioners,  what  their  property  is,  and 
where  it  is,  in  order  that  it  may  be  laid  hold  of  for  the 
purposes  of  the  creditors."  Now,  with  respect  to  tibe 
proposition  put  by  Mr.  Montagu^  I  agree  with  him  that 
you  could  not  ask  a  man  whether  he  had  not  robbed 
another  of  a  sum  of  money;  because  if  he  had  wo 
robbed,  the  money  would  not  be  the  property  of  the 
assignees,  but  of  the  party  robbed ;  it  would  be,  in  £Mtt 
no  discovery  of  the  estate  of  the  bankrupt.  But  I  can 
see  no  objection  to  this  question,  (unless  it  might  be 
regarded  as  a  chain  in  evidence  to  convict  the  party  of 
robbery)  viz*  **  Had  you  not  on  such  a  day,  and  at  such 
a  place,  100/.?"  And  according  to  the  answer  you 
might  then  interrogate  what  he  had  done  with  it.  In 
the  present  case  the  question  is,  *'  Wliat  have  you  done 
with  this  property,"  not  "  How  did  you  obtain  it?" 
And  I  think  all  the  cases  have  been  decided  in  that 
way  of  looking  at  the  question. 

In  Ex  parte  Jones  (a),  the  Vice-Chancellor  refused 
the  application  on  the  ground  that  the  use  to  be  made 

(a)  Buck,  337. 
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of  the  papers  was  foreign  to  the  purposes  of  the  due        1832. 
administration  of  the  estate ;   observing  that  ''  if  the         jq  ,^ 
papers  were  necessary  for  that  purpose,  and  it  should       Heath. 
appear  to  be  the  intention  of  the  assignees  to  make  a 
fartiber  use  of  them  in  prosecuting  criminal  proceedingSi 
die  Court  would  not  order  the  production  without  at 
die   same   time  restraining  the  assignees  from  using 
diem  for  any  purposes  foreign  to  the  due  administration 
of  die  estate."    That  case  is  not  even  incidentally  ap- 
plicable to  the  present  question. 

Upon  the  question  of  the  jurisdiction  of  this  Court 
to  commit,  in  the  present  instance  of  an  adjourned 
examination,  I  repeat  that  at  present  I  am  not  prepared 
to  give  any  opinion.  As  a  Court  of  record  we  have, 
certainly,  the  general  power  to  commit  for  contempt  of 
Court,  in  not  answering  ;  but  that  brings  it  back  to  the 
mginal  general  question  of  the  obligation  of  a  man  to 
convict  himself ;  which  is  a  specific  answer  to  the 
general  jurisdiction  of  every  Court,  and  the  right  to 
consider  that  objection  as  no  bar  to  examination,  only 
arises  under  the  particular  enactments  of  the  bankrupt 

HiWS* 

Sir  J.  Cross. — There  is  no  doubt  but  if  the  present 
were  a  question  put  to  a  mere  witness  at  Nisi  Prius, 
the  objection  here  taken  by  the  bankrupt  would  form  a 
successful  opposition  to  it.  There  is  much  novelty  in 
the  present  case;  and  finding  no  reported  case  in 
which  this  point  has  been  expressly  decided,  I  own  I 
feel  great  difficulty  in  making  up  my  mind  at  the  present 
moment.  My  present  feeling,  however,  is  against  the 
brealdng  through  of  so  old  established  a  doctrine  as  the 
one  now  insisted  on  by  the  bankrupt;  and  I  think  it  is 
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1833.        worthy  to  be  considered^  that  the  assignees  have  chosen 
"  one  remedy  by  indictment,  jind  ought  not,  in  my  opinion, 

Heath.  to  be  allowcd  the  benefit  of  any  examination  in  fur- 
therance of  it.  But,  with  respect  to  the  general  ques- 
tion,  the  actual  pendency  of  the  indictment  can  make 
no  difference,  as  the  fear  of  indictment  is  equally  a 
reason  in  the  mouth  of  the  party  proposed  to  be  ex- 
amined; the  only  difference  being,  that  in  the  former 
case  the  danger  of  allowing  the  examination  to  contume 
is  more  glaringly  before  our  eyes. 

Sir  G*  Rose. — As  to  the  obligation  on  the  bankrupt 
to  answer  this  question,  I,  for  one,  have  not  a  moment's 
doubt.  The  expressions  used  throughout  the  cases  in 
the  books  clearly  establish,  that  in  a  case  like  the 
present  the  bankrupt  must  answer.  There  can  be  no 
doubt  but  that  this  is  a  lawful  question  for  the  CcHU* 
missioner  to  put,  it  being  concerning  his  eHaie,  ae- 
cording  to  the  words  of  the  act;  that  is  to  say,  he  must 
either  answer,  or  be  committed  for  not  answering, 
according  to  the  act.  Ex  parte  BurUon  (a)  was  a 
question  of  the  right  of  vl' witness  to  object;  for  I  wdl 
remember  in  that  case  (in  which  I  was  engaged  as 
counsel)  examining  the  bankrupt  myself,  without  any 
difficulty,  although  the  objection  was  raised.  It  is 
true,  there  are  no  reported  cases  expressly  decidii^ 
the  present  question;  but  it  is  to  be  observed,  that  all 
such  questions  have  probably  arisen  before  the  Com- 
missioners,  and  therefore  would  not  be  reported.  In 
the  case  of  Ex  parte  Kirhy  (b)  the  bankrupt  was  dis- 
charged, because  the  commitment  was  upon  a  multi- 
farious question,  and  the  Commissioners  might  have 

(a)  1  G.  &  J.  32.  (6)  Mont.  &  M.  212. 
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conducted  the  necessary  investigation  by  a  more  parti-  1833. 
cular  and  minute  examination  as  to  parts  of  the  written  j^^ 
statement  in  question,  without  affording  grounds  for  the  ^*^'™* 
objection  that  had  been  made ;  and,  adverting  to  the 
circumstuices  disclosed,  the  Lord  Chancellor  said  he 
was  far  from  thinking  that  such  an  examination  would 
not  be  proper.  The  only  doubt,  and  it  is  one  on  which 
I  should  like  to  hear  more  from  the  counsel  on  both 
sides,  is,  as  to  the  authority  of  this  Court  to  commit. 
Until  the  dbcussion  on  the  other  part  of  this  question 
had  proceeded  to  a  considerable  length,  I  certainly  had 
no  doubt  on  the  authority  of  this  Court  to  commit,  on 
an  adjourned  examination ;  but,  I  confess,  on  looking 
more  particularly  into  the  statute,  that  opinion  has  been 
considerably  staggered.  Under  the  new  act  this  Court 
is  to  exercise  all  the  authority  which  the  Chancellor 
had  in  bankruptcy,  ''  except  as  therein  is  otherwise 
provided."  (a)  Then  by  the  6th  section  it  is  enacted, 
''  that  the  six  Commissioners  may  be  formed  into  two 
Subdivision  Courts,  consisting  of  three  Commissioners 
for  each  Court,  forbearing  and  determining  the  matters 
and  things,  and  making  the  examinations  hereinafter 
referred  to ;  and  all  references  and  adjournments  by  a 
single  C-ommissioner  to  a  Subdivision  Court,  by  virtue 
of  this  act,  shall  be  to  the  Subdivision  Court  to  which 
he  belongs."  And  by  the  7th  clause  the  act  gives  to 
each  Commissioner  all  the  powers  formerly  executed 
by  the  old  Commissioners,  except  that  a  single  Com- 
missioner shall  not  have  power  to  commit,  otherwise 
than  to  the  custody  of  the  messenger.  I  therefore 
think  that  this  case  ought  to  return  to  the  Commis- 
sioner,  and  be  by  him  referred  to  a  Subdivision  Court. 

(a)  1  &  2  Will,  4.  c.  56.  s.  2. 
TOL.  IL  Q 


22& 


CASE8  FN  BANKRUPTCr, 


1839. 

In  re 
Heath. 


Mr.  Chir^  referred  to  the  31  st  section,  whieb,  in 

conjunctimi  with  the  2d  section,  seemed  to  him  to  place 

the  question  of  jurisdiction  beyond  a  doubt.    But  il 

being  understood  that  th^  same  point  might  arise  in 

the  following  cases  of  Re  Peaks  and  Re  Smithy  and 

that  the  question  of  jurisdiction  might  be  then  fiiUy  die* 

cussed. 

The  case  stood  over. 


Note, — The  case  was  ultimately  referred  back  to  Mr.  CommiflsioDer  Ton- 
hlanque,  and  was  by  him  referred  to  the  Sabdi? ision  Co«rt,  conpoMd  «f 
Mr.  Commissioner  Merivale,  Mr.  Commissioner  Fonblanque,  and  Mi.  CoBtr 
missioner  Holroyd,  The  same  line  of  arguments  was  there  urged  pro  and 
ron.,  and  the  bankrupt  still  refusing  to  answer  the  question,  he  was,  on  the 
20th  Febniaiy,  committed  to  Newgate :  but  he  subtequently  aubimttid  t* 
answer  the  question,  and  was  discharged. 


Souihamffton 

BuUdingi, 

February  12. 

A  bankrupt  is 
bound  to  dis- 
close his  proper- 
ty,  although  his 
answer  may 
tend  to  convict 
him  of  conceal- 
ing his  efiects. 


In  the  matter  of  Feaks. 

The  bankrupt's  last  examination  in  thia  matter 
had  been  adjourned  by  Mr.  Commissioner  Ewms  10 
the  Court  of  Review,  under  the  following  ciieum* 
stances.  It  appeared,  that  when  be  attended  -Aa 
Commissioner  to  pass  his  examination,  an  impatadoa 
was  made  against  him  of  conceaUng  part  of  his  i»o« 
perty;  and  several  witnesses  were  called  in  support 
of  the  charge,  who  contradicted  some  of  the  statemeDls 
made  by  the  bankrupt.  After  the  examination  of 
these  witnesses,  the  bankrupt  was  again  examined  faj 
the  Commissioner,  and  was  in  fact  the  last  person 
examined  on  that  occasion.  The  counsel  who  attended 
on  the  part  of  the  adverse  creditors  then  applied  to  die 
Commissioner  to  commit  the  bankrupt;  while  die 
bankrupt's  counsel  urged  the  Commissioner  to  pass 
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eramination.    The   Commissioner,  however,  did       1833. 
neither  one  nor  the  other,  but  adjourned  the  whole        "^^ 
wuUier  to  the  Court  of  Review,  under  the  provisions       ^saks. 
of  the  Bankruptcy  Court  Act,  1  &  S  Will.  4.  c.  56* 
s.  30.     The  bankrupt  accordingly  was  in  attendance 
before  the  Court  this  day,  pursuant  to  such  adjourn- 
ment. 

Mr.  M.D.  Hill  now  applied,  on  behalf  of  the  adverse 
eredkors,  for  permission  to  examine  the  bankrupt 
farther  as  to  the  imputed  concealment  of  his  property, 
having  had  no  opportunity  of  interrogating  him  since 
the  examination  of  the  witnesses  who  had  been 
examined  before  the  Commissioner. 

Mr.  Montagu  and  Mr.  Crowder,  who  appeared  for 
the  bankrupt,  objected  to  this  proceeding.  The  30th 
section  of  the  Bankruptcy  Court  Act,  in  giving  the 
CoDnmissioner  power  to  adjourn  the  examination  of 
the  bankmpt,  merely  intends  such  adjournment  for  the 
purpose  of  the  bankrupt  completing  his  last  examina- 
tion. Now  the  question  before  the  Commissioner,  and 
which  he  has  adjourned  to  this  Court,  is  not  a  question 
ma  to  the  bankrupt  completing  his  last  examination; 
but  a  question  whether  the  bankrupt  ought  to  be 
committed,  and  this,  too,  upon  the  testimony  of  third 
persons^  But  it  has  been  decided  in  re  Goodwin  (a), 
that  the  examination  of  a  third  person  by  Commis- 
aioners,  is  not  evidence  for  the  formation  of  their  judg- 
ment, as  to  the  correctness  or  incorrectness  of  the 
answers  of  a  bankrupt  or  witness  who  is  examined 
before  them,  but  merely  a  brief  to  enable  them  to 

(a)  1  Mont.  304. 

q2 
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ISSS. 

Id  re 
Fkaks. 


interrogate  the  bankrupt  or  witness.  Besides^  the 
Commissioner  has  in  this  case  not  referred  the  bank* 
rupt's  last  examination  to  this  Court,  but  has  referred 
the  whole  matter^  which  he  had  no  authority  to  do. 


Erskine,  C.  J. — The  subject  that  occupied  the 
attention  of  the  Commissioner,  when  he  made  the 
order  of  adjournment,  was  the  examination  of  the 
bankrupt;  and  when  the  order  states  a  reference  of 
the  whole  matter,  it  must  necessarily  mean  the  exami- 
nation of  the  bankrupt;  that  being  the  only  matter 
previously  specified  in  the  order. 


/ 


Sir  J.  Cross. — The  Commissioner  has  certainly  no 
authority  to  adjourn  any  thing  to  this  Court  but  the 
examination  of  the  bankrupt;  and,  therefore,  we  are 
bound  to  infer,  that  when  the  Commissioner  adjourned 
the  matter  for  the  consideration  of  this  Court,  he  did 
not  adjourn  any  thing  but  what  he  had  authority  to  do. 
The  statute  has  left  it  to  the  discretion  of  the  Commis- 
fiioner  to  adjourn  the  examination,  either  to  this  Court, 
or  the  Subdivision  Court.  I  do  not,  therefore,  ques- 
tion the  discretion  of  the  Commissioner  to  adjourn  any 
examination  which  he  may  think  advisable  to  the 
Court  of  Review.  But,  with  the  greatest  respect  to 
the  Commissioner,  I  should  wish  it  to  be  referred  back 
to  him  to  consider,  whether  the  examination  in  this 
case  might  not  have  been,  with  greater  convenience, 
adjourned  to  the  Subdivision  Court,  where  he  might 
himself  attend,  and  have  the  assistance  of  his  two 
brother  Commissioners.  Here,  we  cannot  arrive  at  a 
proper  knowledge  of  the  facts,  without  beginning  the 
examination  de  novo;  and  after  the  time  that  has  been 
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njpeni  in  examining'  the  bankrupt  before  the  Commis*        1839. 
mmer,  we  must  necessarily  be  occupied  as  long  in  this        '^^ 
Court  in  coming  to  the   same  point  of  examination        Feaks. 
which  the  Commissioner  had  arrived  at.     There  is 
another  question,  too,  worthy  of  consideration,  and  that 
is,  supposing  in  the  result  we  were  to  commit  the 
bankrupt  for  not  answering  satisfactory,  whether,  as 
diis  Court  is  a  superior  Court  of  record,  the  bankrupt 
would  be  entitled  to  his  habeas  corpus. 

Sir  G.  Rose. — I  am  disposed  to  think  that  the  Com- 
missioner might  have  read  over  the  bankrupt's  own 
examination  to  him,  and  have  asked  him  if  he  had  any 
thing  further  to  say,  and  might  then  have  acted  upon 
the  testimony  of  the  witnesses,  if  they  had  been  ex- 
amined in  the  presence  of  the  bankrupt;  and  I  think 
there  is  a  distinction  in  that  respect  between  this  case 
and  the  case  of  Goodwin  (a),  which  has  been  cited  in  the 
argument.  I  certainly  have  known  the  examination 
of  another  party  to  have  been  embodied  in  the  exami- 
nation of  the  bankrupt,  without  any  objection  taken  to 
that  mode  of  proceeding,  on  questions  o{  habeas  corpus 
which  have  come  before  the  Lord  Chancellor,  where 
tiie  examination  of  the  other  party  was  taken  in  the 
bankrupt's  presence.  And  in  this  case,  the  witnesses 
having  beeb  examined  before  the  Commissioner  in  the 
presence  of  the  bankrupt,  he  has  had  full  opportunity 
of  examining  them,  so  as  to  justify  the  Commissioner 
in  acting  upon  their  testimony. 

The  matter  having  been  adjourned  to  this  day,  to»    February  15. 
enable  the  Court  to  confer  with  the  Commissioner  on 
^e  subject,  the  Chief  Judge  now  said,  that  he  had 
ocmferred    with    the    Commissioner,    and  the   Court 

(a)  1  Mont.  304. 
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1835.  thought  that  the  examination  of  the  bankrupt  should 
lora  return  to  him;  as  it  was  probable  that  a  requlutioii 
Fkak^.       iQight  be  made  for  the  committal  of  the  bankrupt,  which 

the  Court  was  of  opinion  that  it  possessed  no  power 

to  comply  with. 


Southampton 

Buildings,  In  the  matter  of  Smith. 

February  13. 

A  bankrupt  is     XhIS  was  another  case  of  the  examination  of  a  bank- 
bound  to 

answer  touching  rupt  adjourhed  bv  the  Commissioner  to  this  Court. 

his  estate,  al-  '^  "^  "^  ^ 

though  his         It  appeared,  that  in  the  course  of  his  examinatioii 

answer  may 

und  to  convict    before  the  Commissioner,  the  following  questions  were 

him  of  perjury 

on  a  former       put  to  the  bankrupt. 

occasion,  and  -_,-        ,,  ,-,  .«.  . 

of  concealing         ^' The  book  numbered  |f  mentioned  in  your   kst 
Vrotf ,  J.  dis-  examination  of  the  5th  instant  being  now  before  yoo, 
grounTof  Uie     ^^^®  **  "^*  appear  by  the  castings  therein,  of  payments 
roo'tfraln  entered  as  made  by  you,  to  amount  to  the  sum  of 

putting  the        65,374/.  1 1*.  8rf.  r 

question.  ' 

Answer:  "  Yes." 

Question :  "  Assuming  those  castings  to  be  true,  is 
that  a  just  and  true  statement  of  the  amount  of  the 
payments  made  by  you  in  the  course  of  your  ten 
months  trading?" 

The  solicitor,  who  put  this  question  to  the  bankrupt, 
having  stated  to  the  Commissioner,  that  his  object  was 
to  show  that  the  bankrupt  had  not  upon  his  last  exami- 
nation made  a  full  and  complete  discovery  of  his  estate 
and  effects;  the  bankrupt  objected  to  answer  Ae 
question,  because  it  would  tend  directly  to  criminate 
himself. 


Mr.  Chingy  who  with  Mr.  Bet/tell  appeared  for  the 
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tpposing  creditor^  now  repeated  the  question  to  the       1833. 
bankrupt;  who  first  said,  he  was  not  afraid  of  answer-        1^^ 
ing  the  question^  as  he  had  aU^ady  given  a  true  account       ^^^t^^- 
in  hia  former  examination^  but  be  afterwards  persisted 
in  the  objection  he  took  before  the  Commissioner. 

They  then  contended  that  the  bankrupt  was  bound 
(o  answer  this  question.  The  36th  section  of  the 
6  Geo.  4.  c*  16.  contemplated  the  possibility  of  such  a 
question  as  this,  by  declaring  that  it  shall  be  lawful  for 
die  Comnussioner  to  examine  the  bankrupt  upon  oath, 
*' touching  all  matters  relating  either  to  his  trade, 
dealings,  or  estate,  or  which  may  tend  to  disclose  any 
iecret  grant,  conveyance^  or  concealment  of  his  lands^ 
tenements,  goods,  money,  or  debts."  It  may  be  con- 
tended on  the  other  side,  that  the  39th  section,  which 
relates  to  the  proceedings  on  a  habeas  corpus  brought 
by  any  party  committed  by  the  Commissioners,  and 
directing  the  Court  or  Judge  to  recommit  the  party, 
miless  it  be  sho¥m  that  he  has  fully  answered  ^*  all 
Unrful  questions  put  to  him  by  the  Comnussioners," — 
restxicts,  by  the  use  of  the  term  *^  lawful,"  the  opera- 
tbn  of  the  36th  section.  But  where  any  clause  of  a 
statute  is  express  and  positive  in  its  directions,  every 
thing  directed  to  be  done  by  it  must  be  taken  to  bo 
IswiiiL  And  the  subsequent  sections  of  the  act  make 
the  matter  clear.  For  the  112th  section  declares  the 
bankrupt  '^  to  be  guilty  of  felony,  if  he  does  not  discover 
all  his  real  or  personal  estate,  and  how  and  to  whom, 
upon  what  consideration,  and  when  he  disposed  of, 
•smgned,  or  transferred  any  of  such  estate,  and  all 
books,  papers,  and  writings  relating  thereunto."  And 
the  130th  section  declares,  that  the  bankrupt  shall  not 
be  entitled  to  his  certificate,  "  if  he  shall  have  con- 
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1833.  cealed  property  to  the  value  of  10/.  or  upwards.^'  In 
inro  Ex  parte  Nowlan{a)y  where  the  bankrupt  was  com- 
Smith.  mitted  for  not  answering  a  question^  the  answer  to 
which  might  make  him  confess  a  felonyi  Lord  EUUmf 
m  delivering  his  judgment,  says,  that  the  Commis- 
sioners appear  to  have  gone  upon  this  ground,  **  that 
the  bankrupt  was  bound  to  tell  them  whether  he  had 
committed  a  capital  felony,  or  not.*'  And  his  lordship 
added,  '^  if  they  are  right  in  that,  I  cannot  deliver  him 
upon  any  such  consideration,  as  that  farther  examin** 
tion  can  be  of  no  use  to  the  creditors;  for,  if  the  com- 
mitment is  legal,  I  am  bound.'*  And  the  result  of  thai 
case  was,  that  no  order  was  made  for  the  bankrupt's 
discharge.  There  is  a  difference  between  a  question, 
the  answer  to  which  may  involve  a  positive  admission 
of  guilt,  and  one  to  which  the  answer  may  only  tend  to 
criminate  the  bankrupt.  This  distinction  is  recognised 
in  Ex  parte  Cossens  (6),  where  it  was  held  by  Lord 
Eldon,  that  a  bankrupt  could  not  refuse  to  discover 
the  particulars  relating  to  his  estate  and  effects^ 
although  such  information  might  tend  to  show  that  be 
had  committed  a  criminal  act.  The  case  of  Ex  parte 
Kirby  (c)  may  be  relied  on  by  the  other  side;  but  die 
document  to  which  the  question  referred  in  that  case 
was  a  statement  of  a  gross  fraud  that  had  been  prac- 
tised by  the  bankrupt,  and  if  he  had  admitted  in  the 
terms  of  the  question  proposed  to  him  **  that  the 
statements  contained  in  that  document  were  true  state- 
ments," he  would  at  once  have  confessed  himself  guOty 
of  the  fraud.  And  the  ground,  too,  on  which  the 
Lord  Chancellor's  judgment  proceeded  in  that  case 
was,  that  the  question  was  multifarious.     Now,  the 

(d)  n  Ve8.510.  (6)  Buck,  531.  (c)  MooL  &  M.  212. 


SITTINGS  AFTER  HILARY  TERM,  3  WILLIAM  IV.  233 

answer  to   the  question  insisted  upon  in   this  case        1833. 
involves  no  admission  of  any  positive  felony,  or  fraud*        "I 
For  it  does  not  follow,  because  the  statement  made  by        Smith. 
the  bankrupt  in  his  former  examination  was  false,  that 
he  must  necessarily  be  a  criminal.     The  omitting  to 
make  a  full  discovery  of  his  estate  and  effects,  would 
not  render  him  a  criminal,  unless  it  was  accompanied 
with  a  malus  animus,  or  intent  to  defraud.     In   Ex 
parte  MeymoH  (a),  Lord  Hardwicke  assumes  that  the 
Ciommissioners  have  power  to  examine  a  bankrupt, 
although  the  examination  might  subject  him  to  penal- 
ties.    And  in  Pratt's  case  (6),  the  Court  said  that  the 
bankrupt   was   bound  to  disclose    all   circumstances 
respecting  his  property,  be  the  consequences  what 
they  mights 

Mr.  J.  RusseU   for  the  bankrupt.      The  solicitor^ 
when  the  question  was  put  to  the  bankrupt,  expressly 
said,  that  his  intention  in  putting  the  question  was, 
that  the  bankrupt  had  not  on  the  former  exapaination 
made  a  full  and  complete  discovery  of  his  estate  and 
efiects.    Now,  upon  an  indictment  against  a  bankrupt 
for  concealing  his  effects,  would  it  not  be  enough  to 
show  that  he  had  not  made  a  full  and  complete  disco- 
very, and  leave  it  to  the  jury  to  decide  upon  the  animus 
that    induced    the    concealment?     If   the    bankrupt, 
therefore,  is  liable  to  be  indicted  for  neglecting  to 
ttiake  a  full  discovery  of  his  effects,  he  had  in  this  case 
m  good  reason  for  refusing  to  answer  the  question  that 
was  put  to  him;  for  a  man  is  not  bound  to  answer  any 
<|uestion  that  may  subject  him  to  an  indictment.     In 
Hx  parte  Kirby  {c)  Itord  Lyndhurst  says,   '*  there  is 

(a)  1  Atk.  196.  (6)  1  G.  &  J.  58.  (c)  Mont.  &  M.  229. 
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1833.  not  any  authority  to  show  that  the  Connmsskmen  may 
in^  dispense  with  the  general  rule  of  law,  that  no  peraoa 
^'^"*'  can  be  compelled  to  criminate  himself;  and  although 
part  of  the  question  proposed  is  free  from  this  objee* 
tion,  yet  as  it  is  blended  with  part,  frfiich,  if  taken 
separately,  the  bankrupt  would  not  have  been  oom« 
pelled  to  answer,  I  am  of  opinion  that  to  the  question, 
in  the  very  general  form  in  which  it  was  proposed,  the 
bankrupt  was  entitled  to  demur.**  [Sir  G.  JRoaf, 
Assuming  the  question  to  relate  to  the  estate  amdeffeds 
of  the  bankrupt,  the  point  we  have  now  to  decide  is, 
whether,  after  what  Lord  Eldan  said  in  Ex  parte 
CossenSf  the  bankrupt  can  refuse  to  answer  the  ques- 
tion, because  it  may  tend  only  to  criminate  himself*] 
There  is  no  dictum  of  Lord  EUon,  which  bears  out 
the  inference  that  the  bankrupt  must  answer  a  question 
which  may  tend  to  convict  him  of  an  indictable  ofienoe. 
If  tiie  bankrupt  is  asked,  whether  be  has  made  a  fuH 
and  true  disclosure  and  discovery  of  his  estate  and 
effects,  he  is  justified  in  declining  to  answer  the  qoes* 
tion;  because  the  intent  to  defraud  his  creditors  would 
be  inferred,  if  he  answered  that  he  had  not. 

Bfr.  Ckimg  in  reply.  The  examination  c^  m,  bank« 
nipt  being  taken  for  the  s<de  purpose  oi  disooverii^ 
his  estate  and  effects,  this  Court,  which  retains  the 
control  over  aU  the  proceedings,  would  not  permit  an 
examinati<m  tiius  taken  alio  itUmia^  tam/Aj^  for  die 
discovery  of  hb  property,  to  be  made  use  of  as  a  oon- 
fesaion,  for  the  purpose  of  convicting  him  oo  die  trial 
of  an  indictment  for  concealing  his  effects. 

£e&un£,  C  J. — If  1  couki   coosider   Uiis    as   an 
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ezamiiiation,  Ae  object  of  which  was  to  involve  the        ^^^^f 
bankrupt  in  crhninality,  without  any  intention  to  dis-         Id  re 

Smith, 


coT»  his  estate  and  effects,  I  should  pause  before  I 
should  say  it  was  lawful  to  put  the  question  which 
the  bankrupt  has  demurred  to.  But  the  way  in  which 
I  look  at  the  question  is  this,— that  the  assignees,  for 
the  sole  purpose  of  discovering  the  bankrupt's  pro- 
perty, ask  him  whether  a  certain  account  of  payments 
contained  in  one  of  his  books,  which  had  been  referred 
to  by  him  in  his  former  examination,  was  a  just  and 
true  account;  and  the  bankrupt  refuses  to  answer  the 
question,  because,  he  says,  it  may  tend  to  criminate 
himself.  The  question,  therefore,  which  we  have  now 
to  deeide,  is,  whether  this  is  a  lawful  objection  taken  by 
the  bankrupt.  The  section  of  the  Bankrupt  Act  (a), 
which  enables  the  Commissioners  to  have  the  bank- 
rapt  brought  up  before  them  for  examination,  is  the 
SGth  section,  and  the  words  used  in  it  are  very  large; 
bt  it  declares  that  it  shall  be  lawful  for  the  Commis- 
sioners  to  examine  the  bankrupt  upon  oath  '^  touching 
all  matters  relating  either  to  his  trade,  dealings,  or 
estate,  or  which  may  tend  to  disclose  any  secret  grant, 
conveyance,  or  concealment  of  his  lands,  tenements, 
goods,  money,  or  debts."  It  has  been  objected,  on  his 
behalf,  that  if  he  did  not  give  a  true  account  at  his 
fcrmer  examination,  he  would  not  have  made  a  full 
disclosure  and  discovery  of  his  estate  and  effects,  and 
dbat  the  omission  to  do  so  would  render  him  liable  to 
a  criminal  prosecution;  and  consequently  that  he  was 
not  bound  to  answer  the  question,  which  if  his  answer 
had  been  in  the  negative,  would  have  involved  him 
in  a  criminal  proceeding.    No  doubt,  the  general  rule 

(a)  6  Geo.  4.  c.  16. 
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IBSS.  of  law  is,  that  a  man  is  not  bound  to  answer  a  question^ 
jq,^         which  may  criminate  himself.    But  look  at  this  danse 

Smith.  of  the  Bankrupt  Act,  which  expressly  declares,  that  a 
bankrupt  may  be  examined  as  to  what  may  tend  to  a 
discovery  of  his  effects.  Even  after  the  bankrupt  has 
obtained  his  certificate,  the  statute  says  he  may  be 
interrogated  as  to  any  concealment  of  his  property. 
And  what  Lord  EUhn  says  in  Ex  parte  C€kssems{a) 
confirms  me  in  the  view  I  take  of  the  present  question* 
(His  Honor  then  cited  the  passage  firom  Lord  Eid(ni% 
judgment  which  he  had  cited  in  the  previous  case,  in 
the  matter  of  Heath  {b) ).  For  these  reasons,  there* 
fore,  I  am  of  opinion  that  the  bankrupt  in  this  case  is 
bound  to  answer  the  question  that  has  been  put  to 
him,  or  he  must  take  the  consequences  of  his  refusal. 

Sir  J.  Cross. — I  must  own,  that  when  I  first  heard 
this  question  propounded  to  the  bankrupt,  coupled 
with  the  avowed  object  as  stated  to  the  C<HnmissioD«r^ 
it  was  with  no  small  feeling  of  surprise.  There  is  no 
doubt  that  the  bankrupt  may  be  further  trr^anlwigJL 
touching  the  disclosure  and  discovery  of  his  estate  and 
effects,  although  he  has  passed  his  last  examination; 
but  if  I  had  been  sitting  as  a  Commissioner  on  that 
occasion,  I  should  certainly  have  thought  it  my  duty  ta> 
ask  the  party  examining,  what  is  your  object  in  this 
inquiry?  And  if  the  avowed  object  was  to  show,  that 
the  bankrupt  in  his  last  examination  had  sworn  fidadty 
— had  committed  perjury  or  felony — I  should  instandy 
have  dismissed  the  inquiry.  The  argument,  as  I  hate 
collected  it  in  the  course  of  this  discussion,  has  pro* 
ceeded  on  the  ground  of  a  right  to  examine  die  bank* 

W)  B«ck.  640.  C*  )  S«e  «■!*,  PL  214. 
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Tupt,  for  the  purpose  of  showing  that  he  has  sworn  1833. 
fidsely.  And  if  I  am  right  in  that  conjecture,  I  think  ]q  ^^ 
the  Court  itself  ought  to  have  interposed  the  objection  Smith. 
that  has  been  made  by  the  bankrupt's  counsel.  Suppose 
the  Commissioner  had  adjourned  the  examination  to  a 
Subdivision  Court,  and  after  being  committed  by  that 
Court  for  not  answering  the  question,  he  had  been 
brought  up  here  on  a  habeas  corpus,  which  would  have 
made  it  necessary  that  the  question  should  have  been 
specified  in  the  return  of  the  warrant  of  commitment — 
would  not  this  Court,  or  any  Court  of  Westminster 
Hall,  have  made  an  order  for  the  discharge  of  tlie  bank- 
rapt  from  such  a  commitment?  It  has  been  said,  that 
in  Kirby's  case  the  ground  of  the  Lord  Chancellor's 
decision  was,  that  the  question  was  multifarious.  But 
it  appears  to  me  that  the  question  in  this  case  is  much 
more  multifarious.  There  is  another  objection  also  to 
tiie  terms  of  this  question,  referring  as  it  does  to  a 
bye-gone  inquiry.  The  bankrupt  is  not,  upon  a  second 
examination,  to-  be  asked  the  same  question  put  to  him 
in  a  former  one, — that  is,  whether  the  answer  given  by 
him  to  the  former  question  is  true, — for  the  purpose  of 
making  him  contradict  himself,  and  showing  that  he 
swore  falsely  on  his  previous  examination.  I  say,  that 
the  question  proposed,  with  the  object  as  avowed  by 
the  assignees,  is  not  for  a  legitimate  object.  If  they 
have  a  legitimate  object  in  pursuing  this  inquiry,  let 
-them  come  before  the  Court  and  state  such  object. 
•But  here  the  avowed  object  was,  to  show  that  the 
bankrupt  had  not  upon  his  last  examination  made  a  full 
and  complete  discovery  of  his  estate  and  efiects — the 
Commissioner  has  returned  the  examination,  stating  in 
plain  terms  that  such  was  the  avowed  object  of  the 
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1.833.        inquiry — ^and  I  have  never  heard,  through  the  whok 
In  re         ^^  ^^^^  discussion,  that  that  object  was  retracted. 

bMITB. 

Sir  6.  Rose. — I  perfectly  agree  with  my  learned 
colleague,  that  if  we  saw  upon  this  examination  m>thing 
but  a  yindictive  object,  the  question  put  to  the  bank- 
rupt would  not  in  that  case  be  a  lawful  question.  But 
when  I  findi  from  the  whole  tenor  of  the  banknipl^t 
previous  examination,  that  the  inquiiy  has  been  insti- 
tuted with  a  legitimate  object,  namely,  to  discover  the 
whole  of  the  bankrupt's  estate  and  effects,  I  must  give 
the  assignees  credit  for  pursuing  that  inquiry  for  the 
same  lawful  purpose.  I  should  certainly  not  be  in- 
clined to  impute  improper  motives  to  assignees,  for 
endeavouring,  in  the  course  of  their  duty  as  trusteei 
for  the  general  creditors,  to  obtain  a  disckxraie  from 
the  bankrupt  of  the  whole  of  his  property.  The  Court 
is  relieved  on  the  present  occasion  from  the  former 
difficulties,  as  to  the  extent  of  the  Commiasiooegs' 
authority  in  examining  the  bankrupt.  For  die  cases 
cited  in  the  argument  have  not  trenched  upon  the 
question,  that  a  witness  is  to  be  iNt>tected  from  answer- 
ing questions  diat  may  only  temd  to  criminate  himadt 
And  when  I  find  that  the  statute  has  thrown  upon  the 
Commissioners  the  du^  of  examining  the  banknqit 
^'  touching  all  matters  relating  either  to  his  trade,  desl- 
ii^[s,  or  estate,  or  which  may  temd  to  ditrloae  any  secret 
grant,  oonveyanoe,  or  eomeetUmemi  of  hk  lands,  tene- 
ments, goods,  money,  or  dAts,**  creating  tfans  a  dis- 
tinction as  to  the  oommon  law  prineiple,  that  a  wiluem 
may  refose  to  answer  qoestioBs  whidi  may  Send  to 
cnminale  himself; — when  I  find  too,  that  Lord  Ekkm 
ha$  decided  in  several  causes,  that  the  bankivqpCit  bound 
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to  answer  all  questions  which  relate  to  his  estate, — I  lSd3. 
am  the  more  confirmed  in  the  opinion  I  entertain,  that  "^^ 
the  bankrupt  in  this  case  has  no  right  to  refuse  to  Smith. 
answer  the  question  put  to  him,  by  sheltering  himself 
under  the  plea  that  his  answer  may  tend  to  criminate 
himself.  The  statute  expressly  declares,  that  the  bank- 
rupt is  oidy  guilty  of  a  felony  in  ccxicealing  his  effects, 
when  the  concealment  is,  with  intent  to  defraud  his 
eret&ars.  If  the  bankrupt  now  asserts  that  his  con- 
cealment was  firaudulent,  he  may  then,  certainly,  haye 
a  right  to  say,  *'  I  will  not  answer  a  question,  which 
nay  efrnvict  me  on  an  indictment."  But  let  the  bank- 
rupt take  the  consequences  of  such  a  refusal,  for  he 
wiD  erer  afterwards  forfeit  all  the  benefit  he  might 
deriipe  firom  his  commission,  and  would  never  obtain 
his  certificate. 

The  Court,  therefore,  orerruled  the  objection, 
and  remanded  the  bankrupt  for  examination 
before  the  Commissioner. 

Sir  G.  Rose,  on  the  following  day,  said,  that  he  February  14. 
had  looked  into  his  note  of  what  occurred  on  the  hearing 
of  the  case  of  Ex  parte  Kirby  (a),  in  which  he  hap- 
pttied  to  be  engaged  as  counsel,  and  that  he  found 
what  be  stated  yesterday  was  correct,  namely,  that 
Lord  Lyndhurst  allowed  the  habeas  corpus^  not  merely 
because  the  question  proposed  to  the  bankrupt  was 
nnilttfavious,  but  because  he  thought  the  answer  to  the 
question  would  directly  criminate  the  bankrupt  upon  a 
prosecii^oR  against  him  then  pending  for  a  conspiracy^ 
with  intent  to  defraud. 

(a)  Mont.  &  M.  212. 
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1833.  Ex  parte  Edward  Goss. — In  the  matter  of  Charles 

February  16  WeSSEN. 

and  16.  , 

A  bill-broker,     THE  fiat  in  this  bankruptcy  issued  on  the  6th  August 

in  order  to  get  a  *      "  ... 

bill  discounted  1832,  and  the  petitioner  was  a  bill-broker  residing  in 
takes  upon  him-  the  city  of  Bristol.  In  May  1832  the  bankrupt  applied 
sibiUt7x>fin.  to  the  petitioner  in  his  character  of  bill-brokeri  and 
charges  h?s  proposed  to  him  to  procure  to  be  discounted  for  him  a 
oMiT^jucouSt!  ^^  o^  exchange;  the  petitioner  having  previously  im 
which  18  the       formed  him  that  his  charges  for  brokerage,  for  troubk 

lowest  sum  at  o  o  * 

which  he  could  ^^^j  expense  in  procuring  bills  to  be  discounted,  was 
business,  except  IQ^.  per  cent,  on  the   amount,   which  the  bankrupt 

for  his  indorse- 

ment:— Held,    agreed  to  pay.    In  the  months,  of  May,  June,  and  July, 

that  although         «  i  i  ^  •n 

he  also  charged  1832,  the  bankrupt  requested  him  to  procure  five  bilk 
for  hu  trouble,  of  exchange,  drawn  by  the  bankrupt  and  accepted  by 
usury  (a).         Other  persons,  payable  in  London,  to  be  discounted; 

namely,  a  bill  dated  5th  May  1832,  for  139/.  1&.,  ac- 
cepted by  Charles  Thomas^  at  three  months;  another, 
dated  1st  June  1832,  for  120/.,  accepted  by  Jame$ 
Huxtable,  at  two  months;  another,  dated  4th  July 
1832,  for  200/.,  accepted  by  Charles  Thomas^  at  two 
months;  another,  dated  12th  July  1832,  for  70/.,  ac- 
cepted by  Thomas  Darker^  at  three  months;  and 
another,  dated  14th  July  1832,  for  4d/.,  accepted  by 
J.  Rose,  at  two  months.  These  bills  the  petitions 
caused  to  be  discounted,  some  by  the  Gloucestershire 
bank,  in  the  city  of  Gloucester,  (about  34  miles  from 
Bristol,)  and  some  by  Messrs.  Nicholson,  residing  in 
the  town  of  Kingsbridge,  (about  90  miles  firom  Bristol,) 
and  the  others  by  Messrs.  Saunderson  &  Co.  in  London; 
and  the  petitioner  deducted  legal  discount  at  5  per  cent, 
and  the  commission  of  IO5.  per  cent,  on  the  whok 

\ 

(a")  See  also  Kent  ?.  LiMxn,  1  Camp.  177. 
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amount,  viz.  578/.  1&.  And  the  petitioner,  wheu  the  1833. 
byis  were  respectively  discounted,  paid  the  bankrupt  ETwirtc 
the  full  amount,  (less  such  discount  and  commission,)  as  ^^^' 
to  part  of  the  amount,  in  money,  and  as  to  the  residue 
tliereof,  at  the  particular  request  of  the  bankrupt,  for 
hia.  (the  bankrupt's)  then  accommodation,  and  as  a  full 
equivalent  (for  cash),  by  goods,  and  by  undeniable  bills 
iadorsed  by  bankers,  payable  at  future  times,  (and  all 
which  were  paid)  allowing  the  bankrupt  legal  intere3t 
at  4  per  cent.,  for  the  time  such  bills  had  to  run.  As 
surety  for  the  bankrupt,  and  as  an  inducement  to  the 
other  parties  to  discount  the  five  several  bills,  and 
without  which  he  could  not  have  obtained  the 
diicount,  the  petitioner  indorsed  them,  and  retained  1 
pec  cent,  out  of  the  5  per  cent,  as  his  del  credere 
commission  for  such  indorsement,  the  several  banks 
disoountiug  bills  with  his  indorsement  on  them  at  4  per 
cent,  .discount.  The  five  bills  were  all  dishonoured, 
(notice  of  which  was  given  to  the  bankrupt)  and  the 
petitioner  was  obliged  to  take  them  up. 

On  the  18th  July  1832  the  bankrupt  told  the  peti- 
tioner that  he  was  going  to  London,  where  he  had 
some  money  to  pay,  and  requested  the  petitioner  to 
accommodate  him  with  an  advance,  proposing  to  take 
UDb  from  tlie  petitioner,  which  he  said  would  do  as 
weU  as  cash ;  and  the  petitioner  indorsed  to  the  bank- 
rupt two  bills  for  50/.  each  (since  duly  paid),  upon 
which  the  bankrupt  paid  the  petitioner  40/.  in  cash, 
and  gave  him  an  I  O  U  for  60/. ;  and  it  was  expressly 
agreed,  that  the  subject  of  interest  upon  the  transac- 
tion should  be  settled  upon  the  bankrupt's  return  from 
London;  but  this  was  never  done.  The  interest  on 
the  two  bills  amounted  to  1/.  2s.  9d.     At  the  bank- 
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18SS.  ruptcy,  the  petitioner  stood  a  creditor  for  578/.  I6s., 
EzpArte  (^^^  amount  of  the  five  bills),  and  the  60/.,  less  the  sum 
of  1/.  2s.  9d.  the  interest  on  the  two  bills  for  BOl.  each, 
making  the  sum  58/.  17«.  Sd.  The  petitioner  applied 
at  a  Gazette  meeting  to  prove  these  sums  due;  but 
proof  was  refbsed,  on  the  ground  that  he  discouilted 
the  five  bills  on  his  own  account,  and  not  as  a  UD 
broker,  and  had  therefore  been  guilty  of  usury.  No 
dividend  had  been  declared. 

The  petition  prayed  liberty  to  prove  and  for  costs. 


Mr.  O.  Anderdon  and  Mr.  Bacon  for  the  p^tioner. 
In  all  the  cases  in  the  books  on  this  subject  it  is  laid 
'  down  as  an  undoubted  rule,  that  on  the  procuring  USs 
to  be  discounted,  it  is  not  usurious  for  bankers  to  super- 
add to  the  amount  of  discount,  a  charge  in  respect  of 
commission  for  trouble  and  expense ;  although,  ta|^en  to- 
gether, the  discount  and  commission  exceed  the  rate  of 
5  per  cent.  In  Carstairs  v.  Stein  (a),  whether  a  commis- 
sion of  Ids.  per  cent,  upon  a  banking  account  be  osuri- 
ous  or  not,  was  held  to  be  a  question  for  liie  jury,  de- 
pending upon  whether  it  may  be  ascribed  to  a  reason- 
able remuneration  for  trouble  and  expense,  or  whether  it 
be  a  colour  for  usury  upon  the  loan  of  money.  And  in 
that  case  it  was  held,  that  on  a  contrariety  of 
upon  that  point,  the  Court  would  not  disturb  the 
of  a  jury  finding  such  commission  was  not  usurious, — 
aldiough  the  verdict  were  against  the  opinion  and  direc- 
tion of  the  judge  who  tried  the  cause, — unless  it  ap- 
peared clearly  that  the  jury  had  drawn  an  erroneous  con- 
clusion. The  same  point  was  decided  in  MaHemum  v. 
Cowrie{b\  ssAHammett  v.  Yea{c) ;  which  last  case  over- 

(a)  4  M.  &  S.  192.        (6)  8  Camp.  488.        (c)  1  Bot.  &  P.  144. 
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ruled  all  Lord  Kenyon's  decisions  on  this  subject,  ex-  18$9. 
preasly  deciding  that  such  commission  is,  in  the  opinion  of  £7parte 
juries  (at  least),  a  reasonable  charge,  and  absolutely  ne-  ^^^' 
oessary  to  the  carrying  on  of  that  kind  of  business*  The 
allowance  of  such  commission  is  not  confined  to  bankers 
alone,  but  extends  to  merchants  and  traders  generally; 
and  there  is  no  principle  on  which  it  ought  not  to  be 
extended  to  brokers.  It  is  the  brokerage,  the  trouble 
of  negotiation,  that  founds  the  title  to  remuneration, 
and  not  the  mere  appendages  of  the  counter  of  a  bank- 
ing <Hr  other  establishment.  A  man  may  have  just  as 
much  trouble  without  an  expennve  establishment, — as 
ton  instance  a  bill  broker, — or  without  holding  a  strictly 
mercantile  character.  This  is  not  the  case  of  a  man 
lending  his  own  money  to  another  upon  his  promissory 
note;  but  is  a  transaction  of  procuring  cash  for  another, 
and  of  taking  mercantile  paper  in  exchange,  neces- 
aarify  involving  a  variety  of  hazards  and  trouble;  and 
in  an  such  cases  10s.  per  cent,  seems  to  have  been 
adopted  as  a  reasonable  conmussion.  Now,  although 
die  biUs  were  discounted  at  4  per  cent.,  and  the  peti- 
tioner charged  the  bankrupt  discount  at  the  rate  of 
5  per  cent.,  yet  the  extra  one  per  cent,  he  had  a  right 
to  appropriate  to  himself  as  del  credere  commission. 
Without  the  petitioner's  indorsement,  it  is  proved  that 
be  could  not  have  obtained  discount;  and  having  taken 
npcm  himself  the  responsibifity  attaching  to  the  charac- 
ter  of  indoraer,  he  is  surely  entitled  to  a  reasonable 
advantage.  In  Lee  q*  t.  v.  Cms  (a),  had  there  been 
any  doubt  of  the  solvency  of  the  acceptor,  the  com- 
mission of  8{  per  cent,  would  have  been  allowed  to 
a  party  who  took  upon  himself  a  responsibility  similar 

(a)  1  Taunt.  51 1. 
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18dd.  to  that  in  the  present  case,  and  charged  3||. per  cent. 
j.~r  ^n  consideration  of  that  act;  but  on  evidence  of  the 
Gos8.  contrary,  namely,  that  the  acceptor  was  known  to  be 
in  good  circumstances,  and  his  credit  unimpeached, 
it  was  held  to  be  a  mere  colourable  shift.  So  in  this 
case  would  it  be,  were  it  not  established  in  evidence 
before  the  Court  beyond  a  doubt,  that  without  his 
guarantee  by  indorsement  the  bills  could  not  have 
been  discounted  at  less  than  5  per  cent.  The  present 
is,  therefore,  a  case  in  which  the  bankrupt  u  in 
nowise  injured  by  the  petitioner  taking  to  himself  the 
1  per  cent,  as  his  del  credere  commission,  since  he 
must  at  all  events  have  paid  the  5  per  cent.  And  even 
if  it  be  regarded  as  an  advance  to  the  bankrupt,  out  of 
the  funds  of  the  petitioner,  he  is  not  to  be  looked  upon 
as  a  mere  individual  advancing  money,  (in  which  case 
we  admit  he  could  not  be  entitled  to  commission) ;  but 
he  is  entitled  to  stand  before  the  Court  in  his  mercantile 
character  as  a  bill  broker,  and  is  equaUy  entitled  to 
commission  as  bankers  are. 

As  to  the  mode  in  which  the  petitioner  paid  the 
bankrupt  the  amount  of  the  bills  discounted,  namely, 
in  part  by  bills,  accepted  payable  in  London,  and  for 
which  the  petitioner  allowed  only  4  per  cent,  rebate  of 
interest, — there  was  nothing  usurious  in  that  part  of 
the  transaction ;  for  although  he  charged  5  per  cent. 
discount  for  the  bankrupt's  bills,  which  is  proved  to 
be  according  to  their  value,  it  is  also  proved,  that  the 
bills  given  in  exchange  were  discountable  at  4  per 
cent.,  and  therefore  an  equivalent  in  value  was  ^ven. 
It  is  like  the  common  case  where  a  needy  man  goes  to 
borrow  money  of  a  silversmith,  and  in  order  to  realiie 
the  cash,  receives  goods  from  him,  for  .which  the  silver- 
smith charges  his  price,  and  the  borrower  sells  the 
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goods  and  puts  up  with  the  loss.     There  the  only        ISS3. 
question  ever  raised  in  Courts  of  law  or  equity  is,  whe-       Exwirte 
ther  the  goods  are  of  an  equivalent  value  to  the  price        ^®"* 
set  upon  them  by  the  silversmith ;  and  if  so,  the  trans- 
action cannot  be  impeached.     On  the  whole,  we  con- 
tend, that  if  this  is  decided  to  be  a  loan  of  the  peti- 
tioner's money,  he  is  entitled  to  charge  lOs.  per  cent., 
according  to  the  case  of  Masterman  and  Cowrie;  and 
if  held  to  have  been  done  under  the  character  of  bill- 
broker,  he  is  entitled  equally  to  the  \0s.  commission, 
and  also  to  the  charge  of  1/.  per  cent,  as  his  del  credere 
conunission,    and  that  there  being  no  case  of  usury 
established,  the  petitioner  is  entitled  to  the  proof  sought 
for  by  the  petition. 

Mr.  Swanston  for  the  respondents.  The  manner  in 
which  the  circumstances  of  this  transaction  are  put 
together,  clearly  stamps  it  as  a  mere  mask  on  the  part 
of  the  petitioner,  in  order  to  gain  more  than  legal 
interest;  and  connecting  the  facts  of  the  charge  of  5 
per  cent,  discount,  and  10«.  commission,  with  the  sub- 
sequent aUowance  of  only  4  per  cent,  rebate  of  interest 
on  the  bills  which  were  given  in  payment  of  those  which 
were  discounted,  the  matter  is  placed  beyond  a  doubt. 
There  is  also  great  obscurity  as  to  the  real  nature  of  the 
transaction,  arising  out  of  the  mode  in  which  the  peti- 
tioner has  stated  his  case.  In  the  petition  he  states 
himself  to  be  a  mere  bill-broker ;  while,  from  some  of  his 
affidavits,  it  appears  that  he  transacted  the  business  as 
^scounter  with  his  own  money.  If  he  acted  in  the  ca- 
pad^  of  biU-broker,  then  he  was  not  entitled  to  the  1 
per  cent.,  the  bankers  having  discounted  the  bills  for 
4  per  cent.:  and  he  ought  to  have  accounted  for  that 
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1833.  1  per  cent,  in  the  same  manner  as  every  odieragenty 
£^^^  who  would  not  be  allowed  to  take  Buch  an  advantage 
Gqsi.  oreri  and  such  additional  profit  against,  his  principaL  If 
he  acted  as  the  discounter  on  his  own  individual  accountf 
he  has  no  right  to  the  charge  of  any  commisdon  above 
5  per  centi  the  legal  interest.  But,  besides  this,  it  iss 
by  IS  AfMCf  Stat.  2.  c.  16.  s.  2.  declared  illegal  for  any 
broker  to  take  a  higher  commission  than  i  per  ceaat, 
and  he  is  liable  to  the  -penaity  of  SOL  for  every  offisnee. 

Mr.  Anderdon  in  reply  was  stopped  by  the  Court. 

Erskinb,  C.  J. — I  cannot  say  that  the  fiicta,  eidier 
on  one  side  or  the  other,  are  so  cleaiiy  made  ont  as  to 
leave  my  mind  without  hesitation;  but  looking  at  the 
evidence  as  a  jury  would  regard  it)  and  exerdaing  my 
judgment  upon  the  whole  merits  that  are  disclosed  to 
the  Court,  I  feel  myself  warranted  in  saying  that  the 
usurious  contract  is  not  made  out. 

Two  grounds  are  taken  by  the  respondents  in  re- 
sistance of  the  petitioner's  claim.  The  first  of  these  is, 
that  the  petitioner  took  10«.  for  commissicm  beyond  the 
legal  interest  of  5  per  cent.  Now  if  this  were  made  oat 
to  have  been  done  as  a  mere  contrivance  to  obtain  mora 
than  5  per  cent.,  however  the  Court  might  think  a  com* 
pensation  reasonlible,  yet  the  law  must  have  taken  its 
course,  and  the  whole  claim  of  the  petitioner  must  have 
been  forfeited,  on  the  ground  of  usury.  But  in  answer 
to  this  the  petitioner  says  he  took  the  commission  fiir 
the  trouble  of  his  arrangements,  and  fi)r  the  expenses 
in  providing  the  advance  of  money  cm  thelilla.  The 
cases  in  which  a  commission  has  been  allowed  are  cer* 
tainly  those  of  bankers,  and  in  those  cases  the  reason- 
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ableness  of  the  amount  has  been  weighed  by  the  custom.       ISSS. 
whidi  has  grown  up  in  such  dealings.     But  it  does  not      ^^jiiit 
&Iiow  that  every  person  is  entitled  to  the  charge  of  ^* 

oommiBsion;  for  if  it  were  the  case  of  a  party  advancing 
his  money  a^  a  mere  capitalist,  and  not  in  his  mercan- 
tile characterj  the  Court  would  hardly  find  any  ground 
to  support  such  a  transaction  as  reasonable.  In  this 
case^  however,  it  seems  that  the  petitioner  has  bom& 
fide  liad  considerable  trouble  in  the  negotiation :  in  feet, 
it  18  sworn  to  be  his  trade;  and  although  the  extent  to 
which  he  carried  on  the  trade  does  not  in  any  degree  ap- 
pear^yet  the  evidence  on  this  part  of  the  case  is  so  strong, 
that  I  could  not  be  justified  in  saying  that  this  trans- 
acticm  was  nothing  but  a  mere  cloak  or  shift  for  usury. 
Then  it  is  said,  that  the  petitioner  obtained  the  bills  to. 
be  discounted  at  4  per  cent. ;  but  there  the  material  cir- 
Gmnstance  is,  that  he  indorsed  them,  and  thereby,  ren- 
dered himself  liable.  It  is  proved  that  he  could  not 
otherwise  than  by  such  indorsement  obtain  a  discount 
(^less  than  6  per  cent.;  and  he  takes  the  1  per  cent,  as 
remuneration,  or  del  credere  commission,  for  giving 
guarantee.  This,  I  think,  appears  to  be  a  fair  and 
iomafide  explanation,  and  a  transaction  fully  justified 
in  principle  by  the  case  of  Lee  q.  t.  v.  Cass  (a) ;  and 
sue  by  which,  under  the  circumstances,  the  bankrupt 
eould  not  be  injured,  as  his  bills  were  not  discountable 
at  less  than  5  per  cent.,  without  the  petitioner's  indorse- 
ment. 

But  then  again  it  is  said,  that  although  he  charged 
the  bankrupt  with  discount  at  the  rate  of  5  per  cent., 
yet  on  the  bills  which  he  ptdd  to  the  bankrupt  in  lieu 
of  cash,  which  had  some  time  to  run,  he  only  allowed 

(a)  1  Taniit.  511. 
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1^35.  him  a  rebate  of  4  per  cent.  In  this,  I  think,  there  is* 
£x-p«rte  no  evidence  of  usurious  contract  or  unfair  advantage 
over  the  bankrupt ;  for  it  is  in  evidence  that  they  were 
discountable  at  that  rate,  although  the  bankrupt's  bills 
were  not.  It  was  purely  a  question' of  comparative 
value ;  and  the  giving  of  those  bills  in  lieu  of  cash  was 
hot  the  consequence  of  any  prior  contract,  but  arose 
out  of  the  request  of  the  bankrupt,  and  was  as  great  a 
convenience  to  the  bankrupt  as  to  the  petitioner.  With 
respect  to  the  statute  of  Anne,  which  Mr.  SwamUm 
referred  to, — although  it  inflicts  a  penalty,  yet  as  it  does 
not  invalidate  the  transaction,  I  think  it  has  no  bearing, 
upon  the  present  question.  Therefore,  on  these  grounds, 
I  am  clearly  of  opinion  that  there  is  no  evidence  of 
any  colourable  transaction  to  obtain  usurious  interest. 

'  Sir  John  Cross. — The  difficulty  I  have  had  in  this 
case  is,  that  the  petitioner  appears  to  shift  his  ground; 
for  in  his  petition  he  states  himself  to  have  transacted 
the  affair  in  the  mere  character  of  bill-broker,  while  in 
his  affidavits  he  seems  to  state  that  he  advanced  the 
money  from  his  own  pocket.  I  am  rather  inclined  to 
give  credence  to  the  latter  explanation,  and  therefore 
am,  perhaps,  disposed  in  this  part  of  the  case  to  diffisr 
from  my  learned  colleagues,  although  we  all  arrive  at 
the  unanimous  opinion  that  this  is  not  usury:  and  look- 
ing at  it  in  this  view,  the  question  is,  whether  the  taking 
of  interest  at  5  per  cent,  and  10^.  commission  is  usurious? 
I  think  not.  Usury  must  arise  out  of  a  previous  con- 
tract; it  must  be  proved  by  distinct  evidence ;  for  it  is 
contrary  to  every  principle  of  law  to  presume  the  ex- 
istence of  fraud ;  and  Courts  have  always  been  astute 
in  pronouncing  against  so  severe  a  penalty,  as  is  the 
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consequence  of  usury.  I  cannot  bring  my  mind  to  I83d. 
regard  a  discounter  of  a  bill  as  a  mere  lender  of  money  £z  parte 
on  his  own  account,  and  therefore  not  capable  of  charg- 
ing commission.  If  ^.  comes  to  B.  andsays,  '^  I  have 
100/.  which  is  payable  to  me  in  two  months'  time,  will 
you,  B.,  take  the  bill  and  discount  it?" — which  is  agreed 
npcm — JB.  has  in  this  single  transaction  all  the  risk 
and  trouble  and  duty  of  a  regular  mercantile  house, 
and  I  think  it  reasonable  he  should  have  a  fair  and 
reasonable  remuneration  in  the  shape  of  commission,  as 
much  as  a -banker  has  under  similar  circumstances. 
Besides,  as  a  mere-lender  of  money,  he  would  have  his 
right  to- claim  his  debt  against  the  borrower  unlimited 
and  unrestrained ;  but,  as  a  bill-holder,  he  might  be 
exposed  to  great  inconvenience  in  recovering  the  pay- 
ment in  London  or  elsewhere,  and  be  confined  to  his 
remedy,  in  a  great  measure,  upon  the  bill.  For  these 
reasons  L  also  think  the  proof  should  be  admitted. 

Sir  G.  Rose. — We  have  in  this  case  to  exercise  the 
province  of  a  jury  upon  a  question  arising  on  a  point  of 
kw,  disposing  of  the  facts.  On  the  result  of  evidence 
before  us,  we  have  to  decide  the  existence  of  an 
usurious  contract.  Now,  in  a  case  like  the  present,  we 
must  not  lose  sight  of  the  strong  feeling  that  has  always 
existed  in  the  minds  of  juries  in  favour  of  the  allowance 
of  a  reasonable  remuneration  for  trouble  and  expense 
in  the  negotiation  of  bills.  The  habits  of  business,  and 
the  regard  to  commercial  convenience,  have  been  the 
causes  of  that  feeling;  and,  I  think,  Courts  are  bound 
by  the  uniformity  of  the  verdicts  of  juries  upon  this 
class  of  cases.    The  result  of  the  case  of  Cctstairs  v. 


O.  CASES  IN  BAMKEUPTCT, 


Goft. 


1S33.  Stem  {a),  where  the  former  law  on  this  subjed  was 
£xp^,i0  much  dJBCUsaed,  shows  how  much  judges  are  now  m- 
dined  to  follow  the  finding  of  juries»  although  the 
opinions  of  their  predecessors  upon  this  question  had 
been  opposed  to  those  of  the  juries  over  whom  they 
presided.  Without  this  inclination  on  the  part  of 
judges,  the  finding  of  juries  would  have  been  irrecon- 
dleable  with  the  ruling  of  judges ;  and  that  drcom- 
stance  has  given  rise  to  a  concession  firom  the  bench^ 
from  a  due  regard  to  the  convenience  of  the  commer- 
cial world.  The  habits  of  the  commercial  wodd  leqoire 
the  allowance  of  such  remuneration,  and  the  recognised 
and  universal  finding  of  juries  has  sanctimied  it. 

In  the  case  before  us  the  whole  question  is,  in  what 
character  did  the  transaction  take  place?  Was  the 
petitioner  a  bill-broker,  or  was  he  a  mere  capitalist 
advancing  his  money?  If  it  were  done  in  the  latter 
character,  I  have  no  hesitation  in  pronouncing  the 
transaction  usurious;  for  I  cannot  concede,  that  the  ex- 
ception in  figivour  of  bankers  is  to  be  extended  to  sudi 
limits.  That  it  is  confined  to  bankers  and  brokers,  and 
cannot  be  extended,  is  a  principle  adopted  in  every  case. 
But,  upon  the  evidence,  I  find  sufficient  to  satisfy  my 
mind,  that  it  was  done  in  the  character  of  abiU-brokeTf 
with  a  fair  and  band  fide  intention  to  reasonable  remu- 
neration ;  and  thence  I  arrive  at  the  conclusion,  diat 
there  was  not  any  colourable  dealing  on  the  part  of  the 
petitioner  to  constitute  a  case  of  usury. 

The  proof  was  therefore  ordered  to  be 
admitted,  but  without  costs  (6), 

(a)  4  M.  &  S.  192. 

(6)  See  also  £x  parte  Gwyn,  ante,  12* 
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1833. 

Ex  parte  William  Myers,  William  Taylor^  John 
EwARTj  and  Joseph  Christopher  Ewart. — In  the 

Southampton 

matter  of  Henry  Sudell.  BuHdingi, 

Ftbnuiry  11. 

This  was  the  petition  of  creditors,  carrying  on  the  Li  comadcratioii 
hoaineas  of  brokers  at  London,   under  the  firm  of  B- to  draw  upon 

him,  and  accept- 

Ewari  Taylor  &  Co.,  for  the  proof  of  6161/.  1$.  &/.,  ing  his  drafts, 

...  C.  guarantees  to 

allied  to  be  due  irom  the  bankrupt  to  the  petitioners,  him  the  pay- 
under  the  fouowing  circumstances.  amount  of  all 

The  bankrupt,  previous  to  his  bankruptcy, — the  com-  ^es^a  he- 
miaaion  having  issued  against  him  on  the  7th  August  ro^^^^die 
1827.— carried  on  considerable  business  as  a  merchant,  acceptances  are 

'  '  not  yet  due. 

at  Blackburn,  in  Lancashire,  and  had  extensive  deal-  ^®^^>  ^^^  ^^ 

the  acceptances 

ipgs  with  the  petitioners ;  which  dealings  consisted  of  l^^e  become 

due,  and  B,  has 

pecuniary  advances  made  to  the  bankrupt  by  the  peti-  neglected  to 

l^ovide  for 

tioners.    The  claim  was  founded  on  a  written  guaran-  them,  a.  is 
tee  given  by  the  bankrupt  to  the  petitioners,  in  the  the  amount 

«•  11       •        .  against  C.'s 

following  terms :—  Sate,  under 

"  Woodfold  Park,  8th  November  1828.      ^MUT^: 
**  Messrs.  Ewart,  Myers  &  Co. 

^*  Gentlemen, — In  consideration  of  your  allowing 
Messrs.  Lyne  and  Thomas  SudeU  to  draw  upon  you  to 
the  extent  of  1S,000/.,  and  your  accepting  three  drafts 
accordingly,  but  so  as  for  them  not  to  leave  more  than  * 
that  sum  running  upon  you  at  one  period,  I  hereby 
guarantee  to  you  that  amount;  it  being  distinctly  un- 
derstood, that  payment  of  these  drafts  is  to  be  pro- 
vided for  either  by  myself^  or  Messrs.  William  Lyne 
or  Thomas  Sudell,  in  direct  discountable  bills,  14  days 
at  the  least  before  they  fall  due;  and  I  also  guarantee 
the  due  payment  of  all  remittances  made  to  you  by 
Messrs.  William  Lyne  and  Thomas  Sudell.    I  cannot 
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1B3S.        conclude  this  letter  without  expressing  my  thanks  for 
Eiimte      y®"*"  confidence;  and  with  the  hope  that  the  arrange- 
Myers       ment  will  be  advantageous,  I  remain,  gentlemcD,  very 
respectfully,  your  obedient  servant, 

«  Henry  SudeUr 
William  Lyne  and  Thomcu  Sudell,  the  parties  men- 
tioned in  this  guarantee,  were  merchants  in  copartner- 
ship at  Liverpool;  and  in  pursuance  of  such  guarantee 
they  from  time  to  time  drew  bills  of  exchange  upon  the 
petitioners,  Ewart  Taylor  &  Co.,  at  three  months' 
date.  The  last  of  these  bills  was  dated  4th  July  1827, 
and  all  of  them  were  duly  paid  by  the  petitioners  upon 
the  faith  of  the  guarantee.  Messrs.  Lyne  and  Suddl 
having  become  bankrupt  in  September  1827,  there  was 
then  due  to  the  petitioners,  on  the  guarantee  account, 
the  above-mentioned  sum  of  6161/.  \s.  8d.  The  peti^ 
tioners  had  applied  to  prove  this  sum  under  the  com- 
mission against  Henry  Sudell^  but  the  Commissioners 
rejected  such  proof,  on  the  ground  that  it  was  not  a 
contingent  debt  within  the  6  Geo.  4.  c.  16.,  and  was  a 
claim  for  damages,  which  the  Commissioners  could  not 
assess. 

Mr.  Kindersley^  for  the  petitioners.  This  was  a  con- 
tingent  debt  at  the  time  of  the  bankruptcy  of  //•  SudeU^ 
and  is  therefore  proveable  afler  the  happening  of  the 
contingency,  within  the  provisions  of  the  56th  section 
of  the  6  Geo,  4.  c.  16.  (a),  and  within  the  principle  laid 

(a)  The  words  of  the  56th  section  are  as  follows : — "  If  any  banknqit 
shall,  before  the  issuing  of  the  commission,  ha?e  contracted  any  debt  pay- 
able upon  a  contingency,  which  shall  not  have  happened  before  the  iisaiog 
of  such  commission,  the  person  with  whom  such  debt  baa  been  contracted 
may,  if  he  think  fit,  apply  to  the  Commissioners  to  set  a  value  upon  soch 
debt,  and  the  Commissioners  are  hereby  required  to  ascertain  the  value 
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down  in  the  case  o{  Ex  parte  Tended  {a).  In  that  case  183S. 
the  bankrupt,  by  marriage  settlement,  covenanted  to  Ex  parte 
eaiise  4000/.  to  be  paid  to  his  wife's  trustees  within  and  otheni. 
twelve  months  after  his  decease,  in  trust  to  pay  her  the 
interest  for  her  life,  in  case  she  survived  him,  and  after- 
wards the  principal  to  their  children;  but  if  they  had 
no  children,  to  the  survivor  of  the  bankrupt  and  his 
wife,  his  or  her  executors  or  administrators;  and  it 
was  held,  that  this  was  a  debt  payable  on  a  contin- 
gency, and  proveable  under  the  commission.  Now 
although  the  claim  of  the  petitioners  in  this  case  was 
oootingent  at  the  bankruptcy  of  H.  Sudell,  there  could 
be  no  inability  of  the  Commissioners  to  assess  the 
amount  due  to  the  petitioners ;  inasmuch  as,  from 
the  course  of  dealing  with  H.  SudeU^  he  became 
their  debtor  for  the  bills  accepted  by  the  petitioners, 
at  the  times  such  bills  were  accepted.  [Sir  J. 
Crass.  Had  there  been  any  default  before  the  bank- 
ruptcy, so  as  to  make  the  guarantee  proveable  under 
the  commission  ?  Or  does  the  56th  section  of  the  Bank- 
rupt Act  extend  to  debts  which  are  incapable  of  valua- 
tion? And  can  you  contend  that  this  guarantee  by  H. 
Sudell,  to  make  good  the  deficiencies  of  Lyne  and 
Sudell,  was  capable  of  valuation  at  the  time  of  H. 
SudelTa  bankruptcy?] 

Mr.  Montagu  and  Mr.  G.  Richards^  for  the  assig- 

tiiereof,  and  to  adroit  such  person  to  prove  the  amount  so  ascertained,  and  to 
Nceive  dmdends  thereon ;  or  if  such  value  shall  not  be  so  ascertained  before 
the  eontiogency  shall  have  happened,  then  such  person  may,  after  such 
coatingency  shall  have  happened,  prove  in  respect  of  such  debt,  and  receive 
<fivideiids  with  the  other  creditors,  not  disturbing  any  former  dividends ; 
provided  nich  person  had  not,  when  such  debt  was  contracted,  notice  of 
aoy  act  of  bwikniptcy  by  such  bankrupt  committed." 
(a)  S  Bingh.  402. 


andothen. 
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1853.  nees.  With  respect  to  this  claim  of  the  petitioners  cd 
J~~  the  guarantee,  there  was  no  debt  contracted  payable  on 
IaJm!^^  a  contingency  within  the  meaning  of  tiie  56th  aection  of 
the  Bankrupt  Act;  and  nothing  that  occurs  afterwards 
can  make  it  a  debt,  if  it  was  not  so  before.  There  is  a 
great  difference  between  a  debt  payable  on  a  contin- 
gency, and  a  contingency  whether  a  claim  will  eicr 
become  a  debt.  The  case  of  Yallop  t.  Ebers  (a)  b  a 
strong  authority  against  the  right  of  proof  claimed  by 
the  petitioners.  That  was  an  action  of  assumpsit  fi>r 
not  indemnifying  the  plaintiff  against  tiie  payment  of  a 
bill  of  exchange  under  the  following  circnmstanoes. 
The  defendant,  on  certain  considerations,  undertocd:  to 
pay  the  balance  due  on  the  bill,  of  which  the  plaintiff 
was  acceptor;  and  he  afterwards,  by  a  new  undertak- 
ing* engaged  to  deliver  up  the  acceptance  to  the  pbdn- 
tiff  within  a  month,  or  to  indemnify  him  against  it. 
The  defendant  became  bankrupt,  and  did  not  pay  or 
give  any  indemnity;  and  the  plaintiff  was  obliged  to 
take  up  the  bill,  the  defendant  having  then  obtained 
his  certificate.  It  was  held,  under  these  circumstaiices, 
that  the  plaintiff  could  not  have  proved  in  respect  of 
this  promise  under  the  defendant's  commission,  either 
for  a  debt  not  payable  at  the  time  of  the  bankruptcy,  or 
for  a  contingent  debt,  or  in  the  character  of  a  surety, — 
and  therefore  that  the  bankruptcy  was  no  defence. 
The  same  principle  was  acted  on  in  the  case  of  Ahoood 
V.  Partridge  (6),  where  the  bankrupt  had  covenanted  for 
the  due  payment  by  A,  B,  of  a  premium  upon  a  policy  of 
insurance,  which  had  been  effected  to  secure  a  debt  doe 
from  idf.  £.  to  the  plaintiff.  The  premium  became  doe  on 

(a)  I  B.  h  AdoL  698.  (6)  4  Qn^.SOQ. 


SITTINGS  AFTER  HILARY  TERM,  3  WILLIAM  IV. 

the  17th  June,  and  being  unpaid  by  A.  B.,  or  the  bank- 
rupt, was  paid  by  the  plaintiff!  On  the  SOth  June  the 
bankrupt  obtained  his  certificate ;  which,  it  was  held, 
did  not  discharge  him  from  the  amount  of  the  premium, 
as  it  was  not  a  debt  proveable  under  the  d6th  section 
of  the  6  Geo.  4.  c.  16.,  but  a  mere  claim  for  unliquidated 
damages.  Those  who  contend  that  a  guarantee  like  this 
comes  within  the  56th  section  of  the  Bankrupt  Act, 
must,  instead  of  the  word  *'  (tebt,*'  which  is  mentioned 
in  that  section,  read  the  word  **  liability,''*  for  the 
dbuise  says  nothing  about  a  liabiUiy,  but  is  merely 
oonfined  to  a  debt.  But  how  can  any  value  be  set  on  a 
liability?  Would  any  actuary  be  able  to  calculate  it? 
In  £r  parte  Tindal{a)f  though  the  debt  there  was 
held  to  be  proveable  as  a  contingent  debt,  yet  the  Chief 
Justice  admits  there  was  a  difficulty  in  putting  a  value 
upon  it.  And  here  the  difficulty  would  be  insurmount- 
able, in  affixing  a  value  to  the  liability  incurred  by  this 
guarantee.  In  jEx  parte  Davis  (6),  the  contingency 
depending  upon  the  separation  of  the  husband  and  wife, 
and  of  the  widow's  not  marr}dng,  was  held  not  to  be 
within  the  56th  section,  it  not  being  capable  of  va- 
hiation. 


2S5 


1883. 

£k  parte 

Mtkrs 

tndothen. 


Erskinb,  C.  J. — The  question  comes  to  this :  ad- 
mitting the  debt  to  have  been  incapable  of  valuation 
before  the  happening  of  the  contingency,  yet  after  the 
contingency  has  happened,  whetiier  a  value  cannot  now 
be  put  upon  it. 

Mr.  MlMdersley,  in  reply.    The  question  is,  whether    February  is. 


(•)  1  Dm.  h  Chit.  291 ;  5.C.  1  Mont  375;  8  Bing.  402. 
(ft)  I  MooL  297. 


256 


CASES  IN  BANKRUPTCY, 


183S. 

Lx  parte 

Myecs 

and  othor-  • 


this  guarantee  by  Sudell  is  a  debt  proveable  within  the 
intent  of  the  act?  Can  it  be  contended  with  any  shofr 
of  reason,  that  though  the  bankrupt  is  deprived  of  the 
whole  of  his  property,  yet  that  there  should  neverthe- 
less remain  pecuniary  demands,  to  which  he  is  to  con- 
tinue liable?  The  position  of  this  clause  in  the  aot 
throws  light  upon  the  intention  of  the  legislature.  After 
various  sections  providing  for  proofs  under  various,  civ- 
cumstances, — and  amongst  them  section  53,  which  per^ 
mits  the  creditor  to  receive  a  dividend  in  the  ca9e  inS 
bottomry  and  respondentia  bonds,  where  the  loss  hap- 
pens after  the  bankruptcy, — comes  the  section  in  ques- 
tion, which  was  clearly  intended  to  provide  for  aU  other 
kinds  of  contingencies  than  those  already  expceasly 
mentioned. 


Fwmarif  18.  Erskine,  C.  J. — In  this  case  Messrs.  Myers  Taylor 
and  Ewart  petition  to  prove  against  the  estate  of 
Henry  SudeU  for  the  sum  of  6161/.,  for  monies  lent 
and  advanced  on  the  faith  of  a  guarantee;  the.  proof 
having  be^n  rejected  by  the  Commissioner^  this  peti- 
tion is  presented  praying  leave  to  prove. 

It  appears,  that  on  the  faith  of  the  guarantee  sevenl 
bills  were  drawn  by  Messrs.  Lyme  and  Smdett,  all  of 
which  were  duly  paid,  except  a  balance  of  6161/.,  which 
forms  the  debt  here  sought  to  be  proved.  The  proof 
is  opposed,  on  the  ground  that  Henry  SudeU  had  not 
contracted  any  debt  when  the  commission  issued*  bqt 
merely  a  liability;  and  that  to  entitle  the  petitioners  to 
prove,  a  mere  liability  is  not  sufficient,  unless  there  be 
an  actual  existing  debt.  The  question  arises  upon  the 
construction  of  the  56th  section  of  the  6  Geo.  4.  c.  16.  (a) 


(a)  See  ante.  p.  25*2,  note. 


and  others. 
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In  this  case,  the  bills  were  not  due  when  the  com-        1833. 

mission  issued,  but  became  so  when  the  proof  was  ten-       «"^     ' 

dered  before  the  Commissioners;  so  that  the  contin-     ._^!*".L 

gency  had  then  actually  happened,  on  the  happening  of 

which  the  bankrupt  was  to  become  liable. 

But  it  is  contended,  that  this  case  does  not  fall 
^thin  the  second  branch  of  the  clause,  because  it 
conld  not  be  brought  within  the  first  branch  at  the 
time  of  the  bankruptcy;  as  the  contingency  was  not 
then  capable  of  valuation  by  any  mode  of  calculation. 
I  do  not  think  that  argument  a  sound  one;  being  of 
cipinion,  that  the  second  branch  of  the  section  has 
veference  to  the  same  contract  as  the  first. 

Under  the  7  Geo.  1.  c.  31.,  such  a  liability  as  the 
present  one  would  not  have  been  proveable  under  the 
section  making  bills  proveable,  though  not  due.  There 
is,  however,  some  difference  between  the  words  of  the 
two  sections;  and  it  might  be  said,  that  this  gave  fair 
scope  for  an  argument,  that  the  difference  was  great 
enough  to  enable  a  bill  to  be  proved,  even  under  the 
51  st  section  of  the  6  Geo.  4.,  though  the  bill  was  not 
jet  due.  But  it  is  not  necessary  to  go  into  the  con- 
sideration of  that  point,  because  I  am  clearly  of  opi- 
nion, that  this  debt  is  proveable  under  the  second 
branch  of  the  clause. 

In  Ex  parte  Lewis  (a),  A.  advanced  2000/.  to  £.,  to 
be  repaid  on  a  certain  day,  and  secured  by  bond  of  C, 
conditioned  that  if  B.  made  default  in  payment  on  thd 
day  named,  C.  should  pay  in  one  week.  C.  became 
bankrupt,  and  B.  afterwards  made  default.  It  was  held, 
Aat  Ae  debt  was  proveable  under  C.'s  commission. 
In  that  case  the  former  one  of  Ex  parte  Grundy  (b) 

(a)  Mont.  £c  M.  426.  (6)  Ibid.  293. 

VOL.  II.  S 
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1833.  was  referred  to,  where  the  question  might  have  been 
Kx  parte  raised,  but  was  not;  the  counsel  conceiving  it  useleif 
and  o^rs.  ^^  ^^  ^^*  Both  these  cases  are  directly  in  point,  and 
confirm  me  in  the  opinion  I  entertain,  that  this  debt  is 
proveable  under  the  second  branch  of  the  56th  section 
of  the  Bankrupt  Act.  In  Ex  parte  Grundy  the  Lord 
Chancellor  says,  the  Commissioners  are  not  required, 
nor  is  it  necessary  for  them,  to  set  a  value  upon  a  con- 
tingency which  has  happened. 

The  whole  question  in  this  case  appears  to  be, 
whether  the  Commissioners  could  have  set  a  value 
upon  this  debt,  or  liability,  before  the  happening  of  the 
contingency. 

Looking  into  the  statute  itself,  it  becomes  obvious, 
from  a  consideration  of  the  clauses  immediately  pre- 
ceding the  one  now  under  consideration,  that  it  was 
not  the  intent  of  the  legislature  to  confine  parties  to 
matters  which  were  strictly  "  debts"  for  which  an 
action  of  debt  could  be  brought;  but  to  let  in  proof  on 
all  kinds  of  liabilities  and  dealings,  which  in  equity 
would  end  in  a  debt,  on  the  one  hand, — and  to  release 
the  bankrupt  from  all  manner  of  claims,  on  the  other. 
This  may  be  inferred  from  the  words  of  the  Slst 
section;  for  though  the  first  words  of  that  sectiim 
are,  "  that  any  person  who  shall  have  given  credit  to 
the  bankrupt  upon  valuable  consideration,  for  any 
money,"  &c.  "  which  shall  not  have  become  payable 
when  such  bankrupt  committed  an  act  of  bankruptcy, 
shall  be  entitled  to  prove  such  debt,  as  if  the  same  was 
payable  presently,  and  to  receive  dividends ;" — yet  the 
latter  branch,  as  to  interest,  says,  ''  deducting  only 
thereout  a  rebate  of  interest  for  what  he  shall  so 
receive,  at  the  rate  of  5  per  cent."  prior  to  the  time 
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the  debt  would  have  become  payable.     Now,  it  is        1SS3. 

perfectly  clear,  that  all  parties  to  a  bill,  such  as  a       £x  parte 

dLitant  indorsee,  might  prove  against  the  drawers  as     ^^  oUien. 

for  a  debt ;  but  it  is  equally  clear,  that  no  action  of 

hbi  would  lie.     The  act  contemplates  proof  on  liabili- 

ies  to  be  afterwards  converted  into  debts.     Ex  parte 

limdal  is  also  an  authority  for  this ;  for  though  in  the 

mrly  part  of  the  judgment,  Sir  N,  Tindal  shows  that 

A  action  of  debt  might  in  that  case  have  been  brought ; 

"et   he  afterwards  adds,  ''  But  those  authorities  are 

oerely  as  to  the  form  of  action,  whether  it  should  be 

lebt,  or  covenant ;  and  do  not  affect  the  substance  of 

he  .case,  which  is,  whether  a  sum  of  money  is  payable 

vf  the  contract." 

The  substance  of  this  case  is,  whether  the  sum  was 
payable  upon  a  contingency ^  which  after  circumstances 
vould  mature  into  a  debt.  I  never  knew  it  argued 
jefore,  that  the  liability  under  a  guarantee  was  not  a 
lebt ;  the  objection  taken  in  such  cases  always  has  been, 
IS  to  the  contingency,  whether  too  remote,  &c.,  as  in 
^  parte  Minett  {a)  and  Ex  parte  Garland  (b).  I  am 
therefore  of  opinion,  that  the  proof  in  this  case  ought 
to  be  admitted. 

Sir  J.  Cross. — I  entirely  concur  in  the  judgment 
pronounced  by  the  Chief  Judge  (c). 

Sir  G.  Rose. — I  also  concur.    I  never  before  heard 


(a)  14  Vcs.  189.  (6)  10  Ves.  110. 

(r)  His  Honor  declined  giving  the  reasons,  on  account  of  the  absence 
of  tlie  counsel  on  both  sides,  but  afterwards  intimated  that  his  concurrence 
was  founded  on  the  point  of  fact,  that  the  terms  of  the  guarantee,  (which 
are  specified  in  italics  ante,  p.  251,)  made  the  bankrupt  a  principal,  as  well 
as  snretT. 
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18S3.  it  doubted,  that  a  debt  under  a  guarantee  was  prore- 
£z  parte  able  under  a  bankruptcy,  after  the  contingency  had 
and  othus.  happened.  I  may  safely  assert,  that  my  recollection 
furnishes  fifty  cases  in  which  that  has  been  done.  In 
all  the  cases,  from  Ex  parte  Adney  {a)  downwards,  it 
never  was  objected  tliat  a  guarantee  was  not  a  debt 
proveable;  the  doubt  as  to  whether  proveable,  or  not, 
always  depending  on  the  nature  of  the  contingency. 
The  common  undertaking  to  replace  bank  stock, 
cannot  be  called  a  debt:  nevertheless  it  would  be 
proveable,  unless  one  of  the  terms  of  the  undertaking 
included  some  contingency;  the  reason  of  which  is, 
that  there  was  a  fair  equitable  undertaking,  which 
ought  to  be  rendered  available  against  the  bankmpt*s 
assets. 

Another  circumstance  would  render  it  very  hard  to 
exclude  proof  under  this  guarantee;  which  is,  that 
after  the  contingency  has  happened,  it  becomes  an 
actual  debt  due  by  the  person  who  guarantees.  It 
would  have  been  much  better,  if  the  words  of  this 
section  of  the  act  of  parliament  had  followed  the  cei^ 
tificate  in  Ex  parte  Adney  (a);  where  the  judges 
certified  that  the  transaction  was  an  engagement,  and 
that  it  rested  on  a  contingency^  whether  this  engage^ 
ment  would  ever  become  a  debt  or  not.  I  cannot  enters 
tain  the  slightest  doubt  but  that  the  petitioner  if 
entitled  to  prove,  in  the  case  now  before  the  Court. 

(o)  Cowp.  460. 
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JSz  parte  Jose  Ventura  de  Aguierre  Solarte, 
Thomas  Abell,  and  Anselmo  de  ARROYAVEy  As- 
signees of  Joaquin  Ruez  de  AlzedoA— In  the  mat- 
ter of  Lionel  Knowles,  Lionel  Knowles  the 
younffer,  and  Stephen  Hartley  Knowles.  Southampton 

'  BuUdings, 

^^  June  20. 

This  petition  stated,  that  previous  to  the  month  of  ii.  discounts  for 
NoTember   1825^  Alzedo  carried   on   business  as  a  afterwaids  be- 
Spaniah  merchant  in  London,  and  the  Knowles^  car*  thieebUlsdrawii 
ried  on  the  busings  of  woollen  manufacturers  in  York-  ^.&sf.^ne*S 
dure.     For  several  years  be&re  his  bankruptcy  Alzedo  comes  due^be- 
ras  in  the  habit  of  discounting  bills  for  the  Knowles\  ^°"  *«  ^"»^- 

'^  '  niptcy,  and  the 

hey  drawing  such  bills  on  Dyer  and  Stoayne.  wool-  twoothenafter- 

,  *'  wards;  none  of 

taplersy  in  London.    This  mode  of  dealing  was  after-  ^^^"^  ^^  p^d 

^  by  the  accept- 

rards  changed;  and  the  course  was^  that  the  Knowles*  on, and i4. gives 

^  -_  no  notice  to 

eot  to  Alxedo  bills  drawn  on  Dyer  and  Swayne,  and  K.  &  Co.  of 

■  J  jtf     J     r      ai^  •  .  1  their  dishonour : 

heo  drew  upon  Alzedo  for  the  precise  amount,  and  ^-Heid^thsLtA. 
ifterwards  discounted  Alzedo*s  acceptances  with  their  ^firs^biE^but 
ywn  bankers ;  Alzedo  receiving  the  amount  of  the  bills  ^  o\fere7  ^* 
Inwn  by  the  Knowles'  on  Dyer  and  Swayne,  when  at  seui'^A%ve^ 
maturity^  and  paying  the  amount  of  his  own  to  the  ?**®'^j!''t, 
holders  of  them  when  due.    On  the  25th  November  1825  o^  ?•  &  •5.,  and 

received  from 

dlMedo  became  bankrupt;  on  the  3d  December  1825  him  in  return 

his  acceptances 

die  Knowles*  were  also  declared  bankrupts;  and  on  the  for  the  precise 

«A  «    T^  1        ^o^^  T^  TO  1  11      amount,  which 

ISth  December  1825  Dyer  and  owayne  became  bank-  thev  discounted 
rapts.     At  the  time  of  the  bankruptcy  of  the  Knowles\  banken,  but 
Alzedo  held  three  bills  of  exchange^  which  he  had  being  paid  by 
received  under  the  first  mode  of  dealing,  which  were  bankrupt  him- 
drawn  by  the  Knowles*  on  Dyer  and  Swayne ;  namely,  ^u  due°)*the7 
One  dated  12th  December  1822,  for  500/.,  payable  ^hrhoiX^^u^. 
at  two  months.    Another  dated  13th  August  1825,  for  ^«'^:  ^  Co/s 

^  commission,  A. 

bsviog  never  negotiated  the  five  bills  sent  him  by  K*.  &  Co. : — Htld^  that  his  assignees  could 
DOt  prove  them  under  K,  k  Co.'s  commission. 

VOL,  II.  T 


362  CASES  IN  BANKRUPTCT, 

1S52.       275/.  4s.j  payable  at  four  months.    And  the  third  dated 

eT^o      ^  September  1825,  for  lOOO/.,  payable  diree  montlit 

a^oth^.     ^^'  ^^'    '^  ^^  ^^^  ^^  ^^  diacounted  <br  the 

Akedo  also  held  five  other  bills  drawn  by  Ae 
Knowles'  on  Dyer  and  Swayne,  payable  respecCi?^ 
three  months  after  date;  viz.  One  for  898/.  14«.,  dated 
1st  September  1825.  Another  for  690/.  4«.,  dated  4tfi 
October  1825.  Another  for  293/.,  dated  17th  October 
1825.  Another  for  998/.  4s.,  dated  25th  October  1826. 
And  another  for  896/.  175.,  dated  8th  November  1825. 
The  consideration  for  which  was  five  other  bills,  ac- 
cepted by  Alzedo  for  the  Knofcles\  under  the  second 
mode  of  dealing ;  which  last-mentioned  bills  had  been 
proved  under  the  commission  against  Alzedo^  and  a 
dividend  of  lOs.  lOd.  paid  on  them. 

The  petition  prayed  that  the  petitioners  might  be 
permitted  to  prove  the  amount  of  all  the  eight  bilk 
against  the  Knowles*  estate,  after  deducting  therefitmi 
86/.  4«.  Sd.  due  from  Alzedo  to  the  Knowles*. 

The  affidavits  stated  that  the  bill  for  500/.  was  not 
presented  for  payment  to  Di/er  and  Swayne^  and  diat 
no  notice  of  its  dbhonour  was  ever  given  to  tfia 
Knowles';  and  that  if  it  had  been  so  presented,  tfie 
Knowles'  had,  at  the  time  it  became  due,  ample  filodf 
of  Dyer  and  Swayne's  in  their  hands  to  take  it  up. 
The  bills  for  278/.  Bs.  and  1000/.  became  due  after 
the  bankruptcy  of  the  Knowles'.  The  other  five  bills 
drawn  by  the  Knowles'  and  accepted  by  Alzedo^  had 
been  proved  by  the  holders  under  Knowles'  commis- 
sion, and  a  dividend  of  5^.  had  been  paid  on  them. 

Mr.  Montagu  and  Mr.  Swanston  for  the  petitioners. 
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If  any  party  on  a  bill  is  compelled  to  pay  it,  on  account       iMIt. 

irf  the    failure  of  the   acceptor^  it  may  be  proved      t^^Z^ 

under  the  commission  against  the  acceptor,  although  It     Jj^^fJ*^ 

vaa  not  paid  until  after  the  commission  issued.    This 

doctrine,  upon  which  the  Court  of  King*8  Bench  were 

£nded  m  Cowley  ▼.  DmUop  (a),  wbb  afterwards  recog^ 

oiMd  in  Buckler  t.  Buttitani  {b\  and  subsequent  cases. 

Tida,  Imweveri  is  not  a  case  of  mere  accommodation 

pipar,  but  is  one  upon  cross-bills.    We  contendi  that 

dM  Inlla  given  by  Alzedo  form  a  good  consideration 

ibr  those  in  Akedo's  hands,  and  entitle  his  assigneea 

to  prove  for  their  amount.    Ex  parte  Metea{fe{e)* 

\Sir  O,  Roee.  How  can  you  prove  these  bills,  without 

iheiwing  that  you  have  paid,  or  are  in  a  situation  to 

pqr»  those    which  you  gave  as  a  consideration  for 

AemT(c2)    It  is  quite  clear,  that  if  an  action  at  law 

wiere  brought  to  recover  payment  of  them,  a  Court  of 

Equity  would  restrain  the  parties  from  proceeding  in 

il^  osi  evidence  of  their  inability  to  pay  the  latter  bills 

ghrm  by  them.]      A  Court  of  Equity  would   only 

leatnun  the  recovery  of  a  greater  amount  than  what 

die  opposite  party  were  in  a  situation  to  pay.    Besides^ 

if  liie  right  to  prove  is  denied  to  the  petitioners,  and 

die  Knowlei^  obtain  their  certificate,  the  petitioners' 

ffigfati  are  for  ever  barred  by  it,  and  they  are  without 

lenedy.    The  proof  of  a  debt,  which  must  at  all  events 

be  doe,  is  not  to  be  rejected  because  there  is  a  ques« 

tien  10  be  tried  between  the  bankrupt's  estate  and  the 


(m)  7  T.  R.  SeS.  (6)  3  East,  72. 

(Onyft.404. 

(d)  See  Stmtt  V.  Auttiftf  4  Taunt.  201,  and  the  cases  cited  in  argument, 
204, 
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creditor;  although  it  may  he  proper,  that  no  dividend 
should  be  paid  on  the  proof  until  the  question  is  deter- 
mined.    Ex  parte  Ackroy^{a). 

The  whole  question  here  is,  not  the  admisuon  of 
proof,  but  the  amount  of  the  dividend  to  be  recdved. 
A  Court  of  Equity  does  not  nulliQr  the  debt,  but  merely, 
guards  agunst  a  legal  right  from  operating  unjmdy, 
by  the  receipt  of  too  large  a  dividend.  Ex  parte  CZb»- 
ricarde{b).  Ex  parte  Cvrtit,  Ex  parte  Lee,  Ex  parte 
Browne  {c).  If  the  bills  in  question  hod  been  nego* 
tiated,  then  no  doubt  could  have  been  raised  agunit 
the  right  to  prove. 

The  respondents  set  up  a  pretence  of  an  agreement 
not  to  prove;  vre  deny  the  existence  of  such  an  agree- 
ment; but  even  if  it  had  been  made,  this  Court  would 
not  allow  it  to  stand,  it  being  quite  inconnatent  with  'Sm 
duties  of  assignees  (who  are  mere  tniBtees)  to  be  partial 
to  any  such  agreement.  Let  us  suppose  that  Alzedt 
accepts  a  bill  of  Knowlet*,  in  consideration  of  a  crout 
bill  drawn  by  Knowlea'and  accepted  by  Dyer;  hen,  if 
must  be  admitted,  there  would  be  a  reciprocal  valuabla 
consideradon,  unless  the  whole  is  to  be  considered  a 
nudum  pactum.  In  this  case,  also,  the  partiea  are  fat 
possession  of  reciprocal  negotiable  securities^  and  if 
they  had  remained  solvent,  there  can  be  no  doubt  at  tn 
their  mutual  liability.  Does  then  insolvency  alter  Ih* 
case?  It  is  stated,  that  Albedo,  by  having  neglectad 
to  prove,  lost  the  benefit  he  might  have  had.  But  thi 
estate  of  Knowlet'  received  the  fiill  negotiable  valnc^ 
and  if  Ahedo  is  deprived  of  his  reciprocal  right  of 
proof,  that  value  will  be  clear  gain  to  Knowtee'  estate. 

^^)  1  G.  Sl  J.  391.  (fc)  C.  B.  L.  172. 

(c)  IM.  1 74 ;  bnt  ice  Rt  AnMfu  and  Palmmr,  ibid. 
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IMf.  between  the  two  estates  no  proof  could  be  midej  ift 
^~^  respect  o£  the  bad  paper,  or  the  excess  of  damage 
,^£11     eTsntually   sustained   on  .  that    account.      Ex  pmU 

WMer{ay 

Mr.  MotUagu,  in  reply.  The  case  of  Em  fmti 
Walker  is  a  case  so  little  to  be  understood  iroi^  tha 
report  of  it,  that  I  take  it  to  be  no  authority.  And  as 
to  the  case  of  Ex  parte  Eark^  it  has  been  held  m  a 
much  more  recent  case,  that  where  a  party  waa  a  a^ 
ditor  of  the  bankrupt  oq  a  cash  balance*  and  waa  uaim 
acceptances  for  tlie  bankrupt's  accommodatioiij  which 
were  not  paid  at  the  bankruptcy,  and  havisg  leceifed 
from  the  bankrupt  bills  of  exchange  and  a  promissflsy 
note  to  a  larger  amount  than  the  cash  balance,  which 
were  negotiated  by  the  creditor,  on  the  principle  of  es« 
eluding  the  dishonoured  paper  on  both  sides»  he  was  not 
allowed  to  prove  the  cash  balance;  Ex  parte  Read  {fy 
As  to  the  want  of  notice  of  the  dishonour  of  the  50QL 
bUl,  this  is  the  first  time  that  that  objectioa  ia  started; 
it  waa  never  taken  before  the  Commissioner*  There 
can  be  no  doubt,  that  this  debt  is  capable  of  being 
barred  by  the  certificate.  The  proper  course  to  bs 
taken  is,  to  restrain  the  receipt  of  the  dividcsnds,  until 
dm  estate  of  Alzedo  has  paid  dividenda  on  hia  accept* 
ances  equal  in  amount  to  what  it  may  be  entitled  t» 
receive  on  the  acceptances  of  the  Knovoki. 

EasKiN £,  C.  J. — ^The  eight  bilk  in  this  case  stand 
in  three  diffisrent  situations*  The  fiiat  three  are  bills 
actually  discounted  by  Alzedo^  and  the  five  others  are 

(a)  4  Vesey,  373.  (6)  1  Ck  H  J,  «I4. 
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WfcnAf  VBoeived  in  dzcbange  for  cross-acceptances  of       1952« 
Alaedo*  Ksftiii 

Of  the  first  threei  that  for  dOO£  stands  apart  from 
tfie  two  others.  Although  it  was  discounted  by  Atsufdo^ 
J0t  h  was  never  presented  to  Dyer  and  Swayne  for  pay^* 
and  consequently  no  notice  of  the  dishonour  of  it 
gifvn  by  Alzedo  to  the  Messrs.  Knawles.  This^  I 
fUAf  y  a  fatal  objection  to  its  being  proved. 

With  regard  to  the  other  two,  althoogh  no  notice  of 
dM  didbonour  was  given,  yet,  as  they  feQ  due  after  the 
iHBkruptey  of  Messrs.  Knowles^  no  notice  was  requisite^ 
■Ml  Aetefere  the  proof  as  to  them  should  be  admitted* 

Aa  to  thefive  other  biDs,  I  am  of  opinion  that  the  proof 
W^t  not  to  be  admitted.  If  Alzedo  had  negotiated 
diem,  ikere  is  no  doubt  but  that  the  holder  might  have 
^ve4  then,  if  he  had  given  a  good  consideration  for 
ttieai ;  bot  aa  they  are  still  in  AkedoWiBXtA^^  the  ques*" 
don  is,  what  consideration  has  he  given  ? — the  answer 
isy  counter-acceptances,  which  are  unpaid,  and  for 
wladi  he  is  not  in  a  situation  to  enable  him  to  give  any 
Mnnty*  This  is  in  fact  no  consideration,  and  there- 
fcra  I  drink  die  proof  lor  the  five  biHs  must  be  rejected. 

Sir  J.  Cross. — The  whole  question  is,  what  consi- 
deration Alzedo  has  given  for  the  last  five  bills  ; — none 
has  been  given ;  they  therefore  create  no  debt,  without 
which  a  party  cannot  prove.  The  amount  of  the  divi- 
dends paid  under  each  estate  does  not,  in  my  opinion, 
alter  the  case.  I  thinki-  ll^icifere,  the  proof  of  them 
must  be  rejected ;  and  as  to  the  three  others,  I  en- 
tirely concur  in  the  judgment  of  his  Honour  the  Chief 
Judge. 
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1832.  Sir  G.  Rose. — I  think  the  case  oiSarrett  v.  AuMiin{a) 

£x  parte  decisive  on  this  point,  and  that  the  proof  of  the  five 
«iidoth«ai<  ^^  ^^^^  ^  rejected.  Suppose  that  Alzedo  had 
brought  an  action  for  the  recovery  of  the  amount  of 
them,  it  is  admitted  that  an  injunction  might  be  obtained 
to  restrain  it.  On  coming  to  dissolve  that  injunctioo» 
it  is  clear  that  the  payment  of  the  dividend  of  10s.  IQcL 
could  not  help  him  ;  he  must  pay,  or  give  indemnity  fine 
the  whole  20s.  in  the  pound,  before  he  could  dbsolve 
the  injunction.  From  the  circumstance  of  his  bank- 
ruptcy, it  is  evident  he  could  give  no  indemnity.  Ano- 
ther test  is,  would  these  five  bills  form  a  good  petition- 
ing creditor's  debt  ?  It  is  clear  they  could  not,  as  no 
consideration  was  in  fact  given  for  them.  And  if  they 
would  not  constitute  a  good  petitioning  creditor's  deb^ 
so  neither  are  they  proveable  under  a  commission*  As 
to  the  three  other  bills,  I  concur  in  the  judgment 
already  given. 

The  proof  was  therefore  admitted  of  the 
278/.  and  1000/.  bills,  and  the  petition 
dismissed  as  to  the  others.  Costa  of 
each  party  to  be  paid  out  of  their  respec^ 
tive  estates; 

(a)  4  Taunt.  201. 


SITTINGS  AFT£R  TRINITY  TKRM,  2  WILLIAM  IV.  269 

1832. 

Ex  parte  Wiggins. — In  the  matter  of  Nicholls  

-  .  Southampton 

and  another*  BuUdingt, 

rp  ,  ,  ^  June  23. 

IHE  petitioner  in  this  case  had  let  a  cart-horse  on  H^.*  a  horse- 

!_•  1       1       1  1  .  im        contractor,  lets 

Aire  to  the  bankrupts,  who  were  uronmongers.    They  out  a  cart-horse 
had  retained  it  in  their  possession  for  twelve  months  co.,  who  have 
previous  to  their  bankruptcy,  when  the  assignees  laid  Usdon^more 
daim  to  it  as  being  in  the  reputed  ownership  of  the  month.^am/oien 
bankrupts,  and  refused  to  give  it  up;  and  the  petitioner  ^tl^^ew! 
DOW  prayed  that  they  might  be  directed  to  restore  it  to  ^**  **  ^?*"  ^^ 

^     ^  .^       o  pass  to  their  as- 

him*  sigoees,  as  be- 

ing in  their  re- 

The  Court  having  directed  a  viva  voce  examination  puted  owner* 

ship. 

of  witnesses,  to  show  more  clearly  the  nature  of  the     On  a  petition 

-      -  t  •  ^    1      «  1        .  i»  1    •    ^y  ***«  owner 

bankrupts  possession  of  the  horse  at  the  time  of  their  for  the  le-de- 

,       ,  .  livery  of  the 

WUMUfUptCy,  horse,  and  a 

vivA  voce  exami- 
nation of  wit- 
Mr.  MofUagUy  for  the  petitioner,  called  two  witnesses,  J^^^^  ^^ 

who  proved  that  the  petitioner  was  a  horse-contractor,  J^-^^®^^* 
who  let  out  cart-horses  to  various  persons  in  trade,  par- 
ticularly to  those  engaged  in  the  coal  and  iron  trade ; 
that  they  were  frequently  let  by  the  year,  or  the  day, 
bat  most  commonly  by  the  month;  atid  that  the  horse 
in  question  was  one  which  the  petitioner  had  thus  let 
on  hire  to  the  bankrupts. 

Mr.  Swanston,  for  the  assignees,  after  calling  a  wit- 
ness whose  evidence  did  not  alter  the  above  facts^  pro- 
|[K>sed  to  call  the  bankrupt,  but 

Mr.  Maniagu  objecting  to  his  competency^ 

The  Court  said  that  the  present  proceeding  was  in 
the  nature  of  an  issue  at  law  to  try  a  question  of  pro- 


£s 
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1832.  V^^f  And  ^bftt  the  examination  must  be  subject  to  the 
usual  rules  of  evidence,  which  render  die  bankrupt  an 
incompetent  witness  to  increase  the  fund. 

Mr.  SwoMsi&n  then  contended,  that  the  case  was  oM 
of  repated  ownership.  The  horse,  having  been  so  kmg 
ni  the  possession  of  the  bankrupts,  must  be  considered 
as  in  their  inrder  and  disposition  at  the  time  of  tii^ 
bankruptcy,  within  the  terms  of  the  7Sd  section  of  (he 
6  Oet>.  4.  e.  16. ;  unless  some  special  custom  of  trade  had 
been  proved  to  vary  the  nature  of  the  transaction.  The 
words  of  that  section  are  in  the  altematiye,  **  in  his  pos- 
session, order,  err  disposition,"  which  was  not  so  to  the 
fenner  act(tf).  The  ease  of  Brymm^.  T)^/ie(fr)  decided, 
that  a  dyer's  plant  let  to  a  bankrupt  was  in  bfis  posses- 
sion as  reputed  owner,  and  this  case  falls  within  die 
saoie  principle.  The  baiArtipts  here  were  in  posses- 
sioo  of  the  hant  for  more  than  a  twdvemonth,  and  the 
asnl  period  fer  whidi  the  petitioner  let  out  horses  wirt 
oi^^  one  iBonlli. 

£rskink,  C.  i. — Inasmueb  as  there  has  been  no 
proirf  in  this  case,  that  the  horse  was  ever  thepiop^fy 
of  the  bankrupts,  slight  circumstances  wiR  be  suflltieiH 
to  show  that  it  did  not  really  belong  to  him.  And  I 
diink  the  presmptioii  of  property  in  the  bankiupi  is 
salisfiietotify  rebutted  bj  the  evideoee  that  Yma  beei 
adduced. 

Sir  J.  C^uMK.— Ne  one  wteesa  has  bisff  ealM  dn 
the  part  of  the  assignees,  to  say,  that  he  ever  gave 

(fl)  th»lh  Jse.  1.  e.  19.  s.  11.  (b)  1  Boi.  6c  F.  89,  soar  («). 
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thi^  bukrupU  credit,    as  being  the  owners  of  the        lS$t. 

Ordered  as  prayed.  Wifoan. 


Ex  parte  Samuel  Smith  and  others. — In  the  matter  of 

^.  1    A  Scuthampton 

Mannings  and  Anderdon.  BuiUUngi, 

June  28. 

XmS  vas  a  petition  of  Messrs.  SmiiA,  Payne^  and  M.  &  Co.  de- 
posit wilh  S,  & 
Smuihs,  the  bankers,  praying  to  be  declared  the  equit-  Co.  the  mort- 

able  mor^agees  of  certain  plantations  and  slaves  in  the  certain  colonial 
liiand  of  St.  Christopher.  The  petitioners  had  charges  Mcuring'a  float- 
QB  two  distinct  estates  in  which  the  bankrupts  were  in-  \^^  m°&  co! 
teiested»  one  of  which  was  called  the  "  Cunyngham  l^Jt^i^aS^M-"'^ 
EsUt^*'  and  the  other  the  "  Estridge  EsUte  j*  and  it  ^^^^^^f^^'^' 
was  only  with  respect  to  the  latter  estate  that  the  pett-  mortgaj^  debt, 

^  r^  ^       '*  in  addition  to 

taoD  was  resisted.    It  appeared  that  by  indentures  of  the  securities 

^'^  then  already 

lbs  9di  and  lOtb  April  1829,  made  between  ViilliaM  held  by  5.  & 

Co.,"  but  with- 

Manning  and  Thomas  Pitt,  trustees  under  the  will  of  out  making  any 
Join  Esiridge  of  the  first  part,  the  said  WiUiam  Man-  ment  of  the  ' 
aii^,  and  Frederick  Mannings  and  Joiti  Lttricomni  ™t£^?rtgaged 
Amderdom  (the  above-named  bankrupts)  of  the  second  f/^^'l^g^.^^ 
part,  CAarlci  Franks  and  James  Whatman  Bosanquet  ^eveXlL'l^h^ 
of  the  third  part,    and  Adam  Sievens  and  Duncan  equitable  mort. 

*  gagees  of  the 

Robcrison  of  the  fourth  part^  certain  plantations  and  mortgaged  pro- 

perty. 

faracts  of  land  in  the  Island  of  St  Christopher,^  described 
aa  late  the  estate  of  the  said  John  Estridge,  and  aU  the 
aegro  and  other  slaves  upon  or  beloi^;^ig  to  the  same* 
ud  the  issue^  oSspringi  and  increase  of  the  females  of 
the  saoMl  slaves,  and  all  cattle^  horses^  mulefiy  plantation- 
tools  and  implements^  and  all  other  live  and  dead  stock 
Md  effibcta  upon  or  belonging  to  the  said  plants tions 
and  catateS)  were  assured  unto  and  to  the  use  of  the  said 
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1832.  Charles  Franks  and  James  Whatman  Bosanqnei,  tlieir 
£x  ptrte  heirsy  executors,  administrators,  and  assigns  (subject  as 
and'oSten.  '^  ^^^  ^^^  indenture  is  {fientioned),  upon  trust  never- 
theless for  the  said  bankrupts,  their  executors,  ad- 
ministrators, or  assigns,  or  other  the  person  or  persons 
for  the  time  being  constituting  the  firm  then  described 
as  the  firm  of  Mannings  and  Anderdon^  by  way  of  mort- 
gage for  securing  the  sum  of  11,500/.,  then  and  still 
due  and  owing  to  the  bankrupts  firom  the  estate  of  the 
said  JoAii  EsiridgCf  together  with  interest  thereon  attt 
per  cent. 

Upon  the  execution  of  this  mortgage,  the  bankrupts 
deposited  it  with  the  petitioners,  as  an  additional  se- 
curity for  any  balance  which  might  from  time  to  time  be 
due  to  them  from  the  bankrupts ;  and  the  petitioners 
caused  notice  of  their  claim  to  be  given  on  the  4th  Jane 
1880  to  the  trustees  named  in  the  mortgage,  who  ao 
knowledged  the  same  in  a  letter  addressed  to  the  peti* 
tioners,  undertaking  to  hold  the  same  in  trust  for  the 
petitioners. 

By  indentures  of  lease  and  release  of  the  S8th  and 
S9th  May  1830^  the  release  made  between  the  bank-^ 
rupts  of  the  first  part,  the  petitioners  of  the  second  part» 
and  J.  W,  Freshfield  and  J.  Beadnell  of  the  third  part» 
— after  reciting  that  the  bankrupts  stood  indebted  to 
the  petitioners  in  divers  sums  of  money,  and  had  re^ 
(guested  the  petitioners  to  advance  them  further  sums^ 
Vhich  the  petitioners  had  agreed  to  do,  on  having  th^ 
repayment  thereof,  with  interest,  partly  secured  (amongst 
other  things)  by  an  lussignment  or  tratisfer  of  the  said 
debt  of  11,500/.  so  secured  to  the  bankrupts  by  the  in-* 
dentures  of  the  9th  and  1 0th  April  1829,  in  addition  to 
the  securities  then  already  held  by  the  petitioner8,--it 
was  witnessed,  that  m  pursuance  and  further  perform* 
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ance  of  the  said  agreement,  the  bankrupts,  at  the  re-  1882. 
quest  and  by  the  direction  of  the  petitioners,  did  grant,  ^T^a 
bargain,  sell,  assign,  and  confirm  unto  the  said  J.  W.  ^^^^n 
FreshfieU  and  J.  BeadneU,  their  executors,  adminis- 
trators, and  assigns  (amongst  other  things),  the  said 
debt  of  11,600/.  secured  by  the  indentures  of  the  9th 
and  10th  April  1829,  and  then  due  and  owing  to  the 
bankrupts,  and  the  interest  due  and  to  become  due  for 
the  same,  and  all  powers  and  remedies  for  recovering 
and  enforcing  the  payment  of  the  said  debt.  To  hold 
ihe  same  unto  the  said  J.  W,  Freshfield  and  J.  Beadnell, 
their  executors,  administrators,  and  assigns,  in  trust 
tot  the  petitioners ;  but  subject  to  redemption,  if  the 
bankrupts  or  the  other  person  or  persons  for  the  time 
being  constituting  their  firm  should,  within  three  months 
after  notice  in  writing  requiring  payment,  pay  all  the 
monies  then  due  from  that  firm  to  the  petitioners,  for  or 
in  respect  of  any  sums  already  advanced,  or  to  be  there-^ 
afker  advanced,  by  tiie  petitioners,  together  with  in- 
terest  at  47.  per  cent. 

By  another  indenture  bearing  date  the  10th  September 
1880,  between  the  bankrupts  of  the  first  part,  the  peti- 
tioners of  the  second  part,  and  «/•  JV.  Freshfield  and  J. 
Bea<2ife//of  the  third  part,  the  bankrupts  covenanted 
with  the  petitioners,  that  the  interest  upon  the  sums  of 
money  secured  by  the  said  indentures  of  the  S8th  and 
89tfa  May  1830  should  be  calculated  thenceforth  at  the 
rate  of  BL  per  cent* 

The  petition  then  went  on  to  state,  that  on  the  Sd 
August  1881  there  was  due  from  the  bankrupts  to  the 
petitioners  a  considerable  sum  of  money,  and  that  there 
still  remained  due  the  sum  of  54,000/. ;  and  that  the  peti* 
tioners  on  that  day  gave  notice  in  writing  to  the  bank- 
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1832*  rapts  to  pay  to  them,  within  three  calendar  monthsi  aD 
Sxpmug  the  monies  that  might  be  then  due,  with  interest  at  fit 
^"^        per  cent 

The  commission  issued  against  the  banknipts  on  Aa 
5th  September  ISSl,  and  Nevile  Reid,  Jakm  Dimmh 
and  Richard  WrtmgiaMf  m€te  chosen  assignees.  No^ 
assignment  had  ever  been  made  to  the  petitioners  of 
the  mortgage  of  the  9th  and  10th  April  1889;  and  fim 
question  was,  whether  the  petitioners  continued  6qiiifr< 
able  mortgagees  of  the  property  thereby  conyeyed. 

The  petitioners  prayed,  that  they  might  be  declared 
equitable  mortgagees  of  the  mortgage  of  the  said  pbui" 
tations,  estate,  slaves,  and  premises,  and  the  debts 
thereby  secured :  That  it  might  be  referred  to  the  CSohn 
missioner  to  take  an  account  of  the  principal,  inteteM^ 
and  costs  due  upon  such  equitable  mortgage,  and  of 
the  rents  and  profits  of  the  said  plantations  and  pie» 
mises  (if  any)  received  by  the  petitioners,  or  by  any 
other  person  by  their  order,  or  for  their  use:  That  the 
Commissioner  might  cause  due  notice  to  be  giv^i  when 
and  where  the  said  mortgage  debt,  and  the  right  and 
interest  of  the  petitioners,  were  to  be  sold;  and  thai 
such  sale  might  be  made  accordingly :  That  the  pets> 
tioners  might  bid  at  the  sale :  That  the  monies  arisiDg 
firom  the  sale  might  be  applied,  first,  in  payment  of  the 
expenses  of  the  sale,  and  of  the  costs  of  the  petittonets 
and  the  assignees  of  this  apptication,  to  be  taxed  by 
the  Commissioner  as  between  solicitor  and  client,-<-aBdi 
then  in  payment  and  satisfaction  of  what  should  be 
found  to  be  due  to  the  petitioners  for  principal,  interest 
and  costs, — and  that  the  surplus  (if  any)  might  be  paid 
to  the  assignees;  and  that  in  case  the  monies  to  arise 
from  the  sale  should  be  insufficient  to  satisfy  whst 
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•kould  be  so  fouod  due,  then  that  the  petitioners  miglit       ^^^* 
be  admitted  to  prove  for  the  deficiency.  Ex  part* 

In  support  of  this  petition,  Mr.  Freshfieldy  the  soli*  udoOiws. 
dior  of  the  petitionem,  made  an  affidavit  that  he  was 
snployed  by  them  to  prepare  the  indentures  of  mort- 
gage of  the  9tfa  and  10th  April  1829;  that  the  bank- 
mpls,  at  his  request,  procured  the  same  to  be  executed 
by  thei  mortgagors,  and  then  delivered  them  to  the 
deponent  on  behalf  of  the  petitioners;  that  he  there- 
vpcm  requested  the  bankrupts  to  send  them  to  St  Kitt's 
finr  registration,  and  that  he  received  them  back  from 
die  bankrupts  early  in  18S0;  whereupon  he  prepared 
Ae  indentures  of  the  ^th  and  29th  May  1830.  And 
the  deponent  stated,  that  he  prepared  the  indentures  of 
mortgage  of  the  9th  and  10th  April  1829,  by  way  of 
additional  security  for  the  debt  due  to  the  petitioners ; 
Uial  be  placed  tbem  in  the  bands  of  the  bankrupts  for 
die  aok  purpose  of  procuring  them  to  be  registered, 
and  that  he  continued  to  hold  tbem  as  the  solicitor  of 
the  petitioners. 

In  answer  to  the  facts  above  stated,  it  was  sworn, 
thai  the  estates  of  the  late  John  Estridge,  in  the  island 
of  St.  Kitt's,  had  been  many  years  under  the  manage- 
SMit  of  one  G.  W.  Parson,  and  that  be  and  Etixabeth 
Bskidg^f  one  of  the  parties  interested  in  the  estates, 
lesidfid  upon  them.  That  the  bankrupts  had  for  many 
years  received  the  consignments  of  the  produce  of  the 
estates,  and  applied  the  net  proceeds  towards  the  dis- 
dMirge  of  the  money  owing  to  tbem  from  these  estates ; 
sad  that  at  the  time  of  their  bankruptcy  there  was  due 
to  them  10,916/.  13i.  IQd.  That  no  notice  was  given 
sf  any  assignment  of  that  debt  in  favour  of  the  peti- 
tioners^  either  to  EUssabeth  Estridge  and  G.  W.  Parson^ 
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1832.  or  to  any  other  person  in  the  island  of  St.  Kitt*s;  and 
sTnurte  ^^^^^  ^h^  bankrupts  continued  to  receive  theoonngiH 
aikl'oSien.  ™^"^^  ^^  ^^^  produce  of  the  estates,  after  the  above- 
mentioned  assignment  and  securities  had  been  granted 
to  the  petitioners,  in  the  same  manner  as  before.  That 
the  indentures  of  the  9th  and  10th  April  1829  were 
recorded  at  St.  Kitt's ;  and  when  they  were  sent  there 
for  that  purpose,  Mr.  W.  Manning  wrote  to  EUttabeik 
Esifidgean  explanatory  letter, — saying,  that  as  the  bank* 
rupts  had  not  a  sufficient  mortgage  for  their  debt,  tbey 
had  applied  to  Mr.  Piii  and  himself  to  execute  a  rnort* 
gage  to  them,  which  they  had  accordingly  done;  bot 
that  no  other  assignment  or  transfer  executed  by  the 
bankrupts  in  favour  of  the  petitioners  was  so  recorded, 
nor  any  notice  pven  of  it;  nor  had  any  party  connected 
with  the  Esiridge  estates  any  knowledge  of  any  audi 
assignment  or  transfer,  or  that  the  debt  owing  by  tbose 
estates  was  not  really  and  bon&Jide  the  property  of  the 
bankrupts  at  the  time  of  their  bankruptcy. 

Mr.  Kindersley  and  Mr.  Turner j  for  die  petitionm, 
contended,  that  it  was  quite  clear,  from  the  affidavit  of 
Mr.  Freshfieldf  that  the  petitioners  were  the  equitaUe 
mortgagees  of  all  the  estate  and  interest,  which  had 
been  assigned  in  trust  for  the  bankrupts  by  the  indeih 
tures  of  the  9th  and  10th  April  1829;  that  those  inden^ 
tures  were  duly  deposited  by  the  bankrupts  widi  Bfr* 
Freshfield,  as  the  solicitor  of  the  petitioners,  to  aecnie 
the  advances  of  money  made  by  the  petitioner!  to  the 
bankrupts,  as  mentioned  in  the  subsequent  mortgage 
deed  of  the  29th  May  1830 ;  that  they  were  merely 
delivered  to  the  bankrupts  for  the  purpose  of  register- 
ing them  at  St.  Kitt's,  according  to  the  laws  of  that 
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colony;  and  that  they  were  afterwards  received  back  1833. 

from  the  bankrupts  by  Mr.  Freshjield^  in  his  same  cha-  ETMrt* 

racier  of  solicitor  for  the  petitioners,  in  order  to  prepare  ^na^S*. 
the  mortgage  deeds  of  the  28tb  and  29th  May  1830. 

Mr.  Richards^  for  the  assignees.  The  point  I  have 
to  contend  is,  that  the  deed  of  1830  merely  assigned  to 
the  petitioners  the  debt  owing  to  the  bankrupts  from 
die  estate  of  John  Estridge,  and  did  not  operate  in 
any  way  upon  the  security  for  that  debt.  [Sir  6.  Rose. 
There  is  no  doubt  about  the  principle,  that  if  there  is  an 
assignment  of  a  debt  specified  in  a  security,  and  the  as- 
signment  refers  in  terms  to  the  security,  that  carries  the 
security  also.]  But  wherever  there  is  an  assignment 
of  a  debt,  the  assignment  is  not  good,  without  notice 
to  the  debtor.  The  deed  of  1830  was  only  an  assign- 
ment of  the  debt;  and  as  there  was  no  notice  of  this 
asrignment  given  to  the  trustees  under  the  will  oiJohn 
Esiridge,  the  debt  passed  to  the  assignees  of  Mannings 
and  Anderdon.  It  seems  also  very  questionable,  when 
the  deeds  of  1829  charging  the  real  property  were 
put  into  the  hands  of  Mr.  Freshfield,  on  behalf  of  the 
petitioners,  whether  the  deposit  was  intended  as  a 
security  upon  the  land,  or  a  security  upon  the  debt. 
If  it  was  intended  as  a  security  upon  the  land,  it  is 
very  strange  that  in  the  deed  of  1830,  which  was  pre- 
pared after  the  deeds  of  1829  came  back  from  St. 
Kitt's,  where  they  had  been  sent  for  the  purpose  of 
registration,  there  is  no  notice  whatever  taken  of  the 
land,  but  the  security  is  wholly  confined  to  the  debt. 
The  deed  of  1830  recites  the  indentures  of  lease  and 
idease  of  the  9th  and  10th  April  1829,  and  that  the 
bankrupts  were  indebted  to  the  petitioners  in  large 

VOL.  II.  u 
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1S92.        sums  of  money,  and  had  requested  them  to  advanrt 

^~^      further  sums,  which  the  petitioners  had  agreed  to  do. 

Smith       qj|  davinff  an  assignment  or  transfer  "  of  the  said  debi 

•nd  others.  ®  ° 

of  11,600/.  60  secured  to  them  by  the  indentures  of 
the  9th  and  10th  April  18^;"  and  then  by  the  grant- 
ing  part  of  the  deed  nothing  more  is  assigned  to  the 
trustees  for  the  petitioners  than  "  the  said  debt  of 
11|500/.|  and  the  interest  due,  and  to  become  due,  tat 
the  same,  and  all  powers  and  remedies  for  recovering 
and  enforcing  the  payment  of  the  said  debt**  In  no 
part  of  this  deed  is  there  any  assignment  of  the  mort- 
gage deeds  of  18S9;  it  merely  makes  over  the  debti 
and  not  the  security  by  which  the  debt  was  secured'. 
[Sir  G.  Rose*  There  is  quite  sufficient  in  the  reciting 
part  of  the  deed  to  show  what  was  the  intention  of  the 
parties.]  There  is,  however,  no  mention  whatever  in 
the  recitals  that  the  deeds  of  18S9  were  deposited  with 
the  petitioners,  or  with  any  person  on  their  behalf.  [Sit 
J.  Cross.  But  there  is  the  actual  fact  of  the  deposit  of 
these  deeds  with  Mr.  Freshfield,  on  behalf  of  the  jieti* 
tioners.  Sir  A.  PeU.  In  the  recitals,  too,  which  notiot 
the  deeds  of  1 8S9,  it  is  expressly  said,  that  the  petitifmen 
had  stipulated  for  an  assignment  or  transfer  of  the 
debt  of  11,500/.  so  secured  by  the  indentures  of  the 
9th  and  10th  April  1829,  ''  in  addition  to  the  securi- 
ties then  already  held'  by  the  petitioners.  There  can 
be  no  doubt,  that  it  was  the  intention  of  the  parties,  that 
the  petitioner  should  have  as  full  a  security  as  could  be 
giv^n.]  In  the  recitals  of  the  deed  of  1830,  there 
is  no  express  mention  of  the  deed  of  18S9,  except 
in  reference  to  the  debt  of  1 1,500/.  It  seems  to  make 
a  distinction  between  the  debi,  and  the  lands.  If  the 
debt  only  was  made  over,  then  no  interest  in  the  lands 
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could  pass  to  the  petitioners.     The  deed  of  18S9  was        1832. 
deposited,  merely,  with  the  object  of  better  securing  the       ETparte 
debt  owing  by  the  bankrupts  to  the  petitioners.     And     anf  others, 
the  subsequent  deed  of  1830,  I  contend,  conveyed  no 
estate  or  interest  in  the  lands,  but  was  confined  in  its 
operation  to  the  debt  alone. 

Erskine,  C.  J. — There  is  the  fact  here  of  the  deeds 
of  18S9  being  deposited  with  the  solicitor  of  the  peti- 
doners ;  and  it  appears  to  me,  that  the  only  question  in 
diis  case  is,  what  was  the  object  of  that  deposit? 
Now,  the  affidavit  of  Mr.  Freshfield  leaves  no  doubt  of 
the  purpose  for  which  they  were  deposited.  But  it  is 
contended,  that  inasmuch  as  the  subsequent  deed  of 
1830  was  prepared,  without  any  mention  being  made  in 
it  of  the  deposit  of  the  deeds  of  1829, — and  as  nothing 
was  assigned  by  that  deed,  but  the  debt  of  1 1,500/.  due 
from  the  Estridge  estate  to  the  bankrupts, — the  deeds 
of  18S9,  therefore,  could  not  be  considered  as  giving 
any  equitable  interest  to  the  petitioners  in  the  lands 
thereby  mortgaged  to  the  bankrupts.  But  the  deeds 
of  1829  were  put  into  Mr.  Freshjleld's  hands,  as  the 
solicitor  of  the  petitioners,  after  he  had  prepared  them, 
by  way  of  additional  security  for  the  debt  due  to  the 
petitioners.  The  recitals  in  the  deed  of  1830  are  cer- 
tainly somewhat  obscure,  but  it  is  very  clear  what  was 
the  intention  of  the  parties. 

Sir  A.  Pell. — The  recital  in  the  deed  of  1830  states, 

that  the  assignment  of  the  debt  of  11,500/.  was  to  be 

"  in  addition  to  the  securities  then  already  held"  by 

the  petitioners.     The  petitioners,  therefore,  would  be 

worse  off  than  they  were  before  the  debt  was  assigned 

u2 
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1852.        to  theiQy  if  the  deeds  of  1829  were  not  to  be  included 
J.JJ     j^      among  those  securities,  because  they  were  not  partica- 
andl^        larly  specified  as  such  in  the  subsequent  assignment. 

Sir  J.  Cross. — There  was  an  intenticn^  certainly^  to 
add  the  assignment  of  the  debt  to  the  other  securities 
held  by  the  petitioners. 

.  Sir  6.  Rose  concurred.  —  You  cannot  take  the 
common  order,  but  merely  a  declaration  that  all  sudi 
interest,  as  the  trustees  for  the  bankrupts  had  conveyed 
to  them  by  the  mortgage  of  18^  in  trust  for  the  bank- 
rupts, should  be  sold;  the  rest  of  the  prayer  of  the 
petition  will  be  of  course. 

Ordered,  that  the  petitioners  should  be 
.    declared  to  be  equitable  mortgagees^ 
as  against  the  bankrupts;  with  a  re- 
ference to  the  Commissioner  to  take 
the  account  as  prayed  by  the  petition. 
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1832. 

Ex  parte  James  Asuwell. — In  the  matter  of  Henry        

SdutJiampton 

Cazenove  and  James  Cazenove.  Buildings, 

June  30. 

iHlS  was  a  petition  of  a  creditor  to  prove  a  debt  C.& Co., before 

*  *  their  bankrupt- 

under  the  following  circumstances,  as  stated  in  the  cv,  guarantee  to 

A,  the  payment 
petition.  of  300/.  for  the 

erection  by 

The  bankrupts  had  carried  on  the  trade  of  merchants  him  of  a 

i_.         •iTv/n  ii/»  p  sugar  mill  for 

m  partnership  with  John  Cazenove,  under  the  firm  oi  d.,  onthepit)- 
James  Cazenove  &  Co.,  and  the  fiat  was  issued  on  the  tificaie  by  an 
Slst  January  1832.    In  October  1827,  the  bankrupts,  ^Si'w*!^* 
together  with  their  partner  John  Cazenove,  in  consi-  f^J^thrtwis 
deration  of  the  petitioner  executing  an  order  for  a  of  a  ceitam  spe- 

*  '^  cincation.     A. 

sugar  mill  which  he  had  received  from  a  Mr.  Duolmard  produces  a 

certificate  of  the 

of  the  Isle  of  France,  gave  the  petitioner  a  guarantee  erection  of  the 

.  ,  mill,  staling, 

for  the  payment  of  the  price  of  it,  which  order  and  however,  a  de* 

,  viation  from  the 

guarantee  were  in  the  terms  following:  original  plan, 

«  T        ,         J  1    ^  ,   t        to/^Kf         wi3i  the  consent 

"  London,  4th  October  1827.      of  D.j  upon 

^M  jt   1.       11  o    r^  which  C»  &  Co.| 

Messrs.  Ashwell  &  Co.  without  making 

I  hereby  order  you  to  make  and  ship  for  me  as  early  s°ch°«deviationr 
as  possible  a  sugar  mill,  according  to  the  particulars  in  JJjf^JJJ^^efr '^^^ 
the  annexed  papers,  folios  3, 4,  5,  and  I  hereby  direct  po^^^  <o  P^y 

*    *  '    '     '  •'  the  money : — 

Messrs.  James  Cazenove  &  Co.  to  pay  you  the  sum  of  i/cW,  that  A, 

*    "^   "^  might  prove  the 

350/.,  on  your  producing  to  them  a  bill  of  lading  of  the  300/.  under  the 

,         fiat  issued 

same;  also  a  further  sum  of  300/.,  on  your  producmg  against C.& Co. 
to  them  a  certificate  duly  attested  and  signed  by  your 
engineer  in  the  Isle  of  France,  that  he  has  properly 
erected  the  said  sugar  mill,  and  that  it  has  well  and 
sufficiently  worked  the  period  of  ten  days.  Also,  if 
through  any  misfortune  to  the  engineer,  or  otherwise, 
this  certificate  cannot  be  produced,  I  hereby  authorize 
Messrs.  Jarhei  Cazenove  &  Co.  to  pay  to  you  the  said 

sum  of  300/.,  oh  the  production  of  a  similar  certificate 

ffotn  any  residient  ctigitie^r.    As  witness  my  hand, 

IV.  F.  Duolmardr 
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1832.  "  In  consideration  of  Messrs.  Ashwell  &  Co.  execut- 


£z  parte      ^S  ^^  order  for  Mr.  Diioltnard^  we  hereby  undertake 
uwiLL.      ^^  make  the  payments  directed  by  him,  on  the  terms 
and  at  the  periods  he  has  named.     Witness  our  hands 
this  5th  day  of  October  1827. 

"  James  Cazenove  &  Co.*' 

This  order  was  duly  executed  by  the  petitioner^  from 
drawings  seen  and  approved  of  by  Mr.  Duolmard 
previous  to  the  mill  being  made^  and  the  petitioner  was 
duly  paid  all  the  money  secured  to  him  except  the  last- 
mentioned  sum  of  300/.  After  the  erection  of  the 
sugar  mill  in  the  Isle  of  France,  the  petitioner  procured 
from  the  engineer  employed  in  the  erection  of  itj  the 
following  certificate: 

''I  hereby  certify  that  the  windmill,  shipped  by 
Messrs.  Ashwell  &  Co.  of  London,  on  board  the  CeyloOi 
Captain  Davidson^  has  been  erected  by  me,  and  been 
at  work,  to  the  satisfaction  of  Mr.  H.  F.  Duolmard^ 
on  whose  estate  it  has  been  set  up,  since  the  latter  part 
of  November  last. 

*^  In  consequence  of  its  being  found  that,  by  erecting 
the  cattle  apparatus  shipped  along  with  the  above  mill, 
and  adapted  to  it,  it  would  have  been  impracticable  to 
pass  the  canes  when  the  cattle  were  at  work,  the  draw- 
ings not  having  made  provision  for  that  circumstance, 
it  was  by  Mr.  Duolmard's  desire,  that  the  cattle  mill 
has  not  been  erected  along  with  the  above.  Mr.  Dttol- 
mard  having  since  made  the  latter  circumstance  a 
pretext  for  not  delivering  Messrs.  Pierson  and  Marum 
a  certificate  of  the  due  erection  of  the  mill,  I  do  hereby 
further  declare,  that  Mr.  Duolmard  stated  to  me  him- 
self, that  if  the  cattle  mill  had  even  been  erected,  he 
would  never  have  made  use  of  it,  as  it  would  have  oe- 
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cessitated  his  incurring  a  heavy  additional  expense  for        ISS2. 
catde ;  and  that  as  his  estate  was  a  small  one,  he  should^       j^  pa,^ 
in  the  interval  of  the  mill  not  working  for  want  of  wind,     AsHw^Lt. 
be  enabled  to  employ  his  blacks  in  fetching  canes  for 
tjne  windmill  when  at  work  again. 

''  Port  Louis,  Mauritius,  30th  Jan.  1830. 

'^  Thomas  S tanning .'^ 

In  May  1830  the  petitioner  sent  a  copy  of  this  cer- 
tificate to  the  bankrupts  and  their  said  partner,  and 
made  application  for  the  payment  of  the  sum  qf  300/. 
pursuant  to  the  terms  of  the  above  order.  In  answer 
to  which  application  the  bankrupts  wrote  to  the  peti- 
tioner as  follows : — 

"  Messrs.  James  Cazenove  &  Co.  present  their  com- 
pliments to  Messrs.  Ashwell  &  Co.,  and  beg  to  observe, 
that  the  certificate  of  the  erection  of  Mr.  Duolmards 
Oiill  by  Thomas  Sianning  is  not  duly  attested,  as  re- 
quired by  the  contract.  It  contains  moreover  a  cla^se 
respecting  the  non-erection  of  the  cattle  mill,  which 
would  require  a  particular  notarial  attestation,  that  the 
unfounded  objections  alone  of  Mr.  Duolmard  prevented 
its  being  completed. 

«  Broad  Street  BuUdings,  29th  May  1830." 

In  consequence  of  this  letter  the  petitioner  sent  out 
again  to  the  Isle  of  France,  and  procured  &om  the 
engineer  another  certificate  of  the  same  purport,  authen- 
ticated and  attested  by  a  notary  public,  and  accom- 
panied by  an  afiidavit  of  the  engineer,  verifying  the 
truth  of  the  same;  copies  of  which  documents  the 
petitioner,  in  June  1831,  transmitted  to  the  bankrupts 
and  their  said  partner,  and  again  applied  for  payment 
of  the  300/. ;  but  they  informed  the  petitioner,  that  it 
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1852.        would  not  be  in  their  power,  in  their  then  circumstancesy 
Ex  pertt      to  make  the  payment. 
AsBWMx.         ^f^^  ^^^  issuing  of  the  fiat  against  the  bankraptii 

the  petitioner  tendered  to  the  Commissioner  a  proof 
for  the  debt  of  300/. ;  but  the  Commissioner,  although 
he  allowed  a  claim  to  be  entered  upon  the  proceedings, 
rejected  the  proof,  upon  the  ground  that  the  certificate 
produced  by  the  petitioner  was  not  strictly  within  the 
terms  of  the  order  on  -which  the  guarantee  was  given ; 
it  appearing  that  there  had  been  a  variation  in  the  erec- 
tion of  the  sugar  mill  from  the  particulars  thereof 
referred  to  in  the  order  for  the  same>  notwithstanding 
such  variation  was  made  at  the  express  desire  of  Mr. 
Duobnard. 

The  petitioner  offered  to  produce  evidence  to  the 
Commissioner,  to  prove  that  the  mill  had  been  made 
conformably  to  the  particulars  annexed  to  the  order ; 
that  a  drawing  of  it  had  been  previously  seen  and 
approved  of  by  Mr.  Duolmard;  and  that  the  drawings 
and  the  work  corresponded ;  but  the  Commissioner 
decided,  that  such  evidence  would  not  alter  his  view  of 
the  case. 

The  petitioner  therefore  prayed  that  he  might  be  at 
liberty  to  prove  his  debt  of  800/.,  and  that  ihe  costs  of 
the  petition  might  be  paid  out  of  the  bankrupt's  estate. 

Mr.  Montagu  appeared  in  suppdtt  of  the  petition. 

Mr.  Lovat  for  the  assignees. — There  were  two  thin^ 
hecessary  to  be  done  by  the  petitioner,  before  he  coutii 
charge  the  bankrupts  with  the  sum  of  SOO/.  by  virtud^ 
of  the  guarantee.  First,  The  miU  i^as  to  be  dM^ 
structed  pursuant  to  the  terms  of  the  order :  SecomUjfi 
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it  was  to  be  well  and  sufficiently  worked  by  wind  or        1 832. 
cattle  for  the  period  of  ten  days  before  the  giving  of      ETmirta 
the  certificate  by  the  engineer.    I  contend,  that  the     Ashwbll. 
mill  was  so  constructed  as  to  be  incapable  of  working, 
according  to  the  terms  of  the  specification. 

Erskine,  C.J. — As  I  understand  the  objection  taken 
to  this  proof,  the  assignees  of  Messrs.  Cazenove  now 
dispute  the  substantial  insufficiency  of  the  certificate 
given  by  the  engineer.  Messrs.  Cazenove^  however, 
did  not  make  this  objection  when  they  had  it  before 
them,  but  said,  merely,  that  it  was  inconvenient  in  their 
then  circumstances  to  pay  the  300/.  I  think,  therefore, 
that  as  they  did  not  take  the  objection  in  the  first 
instance,  their  assignees  cannot  do  so  now. 

Sir  A.  Pell  concurred. 

Sir  J.  Cross. — After  Mr.  Duolmard  had  used  the 
mUl,  and  made  no  objection  to  it,  I  think  it  cannot  now 
be  objected,  that  the  mill  was  not  erected  according  to 
the  strict  terms  of  the  specification.  At  any  rate, 
Messrs.  Cazenove  have  no  right  to  make  the  objection, 
if  the  petitioner  produced  to  them  the  requisite  certi- 
ficate :  it  was  only  competent  to  Mr.  Duolmard  to 
make  such  objection. 

Sir  G.  Rose. — If  the  bankrupts  had  sworn,  that  they 
Sid  not  mean  to  compromise  their  right  to  have  a  cer- 
tificate of  the  mill  having  been  erected,  pursuant  to  the 
8trict  terms  of  the  specification,  when  they  informed 
the  petitioner  that  it  was  not  in  their  power  to  pay  the 
800/.,  then  perhaps  you  might  h&ve  had  a  case ;  but; 
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1832.        under  the  circumstances  stated  to  the  Court,  there  can 
Ex  parte      be  no  objection  to  this  proof. 

ASHW£LL. 

The  order  was  therefore  made  accmrdiiig 
to  the  prayer  of  the  petition. 


Saulhamplon 

Buildings, 

JwieSO, 

Where  an  order 
made  in  bank- 
ruptcy  reserves 
further  direc- 
tions and  costs, 
a  subsec^uent 
application  to 
the  Court  as  to 
the  casts  merely, 
may  be  enter- 
tained by 
motion;  but  if 
it  is  by  way  of 
further  direc- 
tions, it  must 
be  by  petition. 
The  solicitor 
for  the  respon- 
dents ouvht  to 
have  notice  of 
such  an  appli- 
cation, as  well 
as  the  respon- 
dents them- 
selves. 


£x  parte  Suadbolt. — In  the  matter  of  Fox. 

This  was  a  petition  which  had  been  heard  by  the 
Vice-Chancellor  (a)  previous  to  the  operation  of  the 
Bankruptcy  Court  Act,  when  an  order  was  made  by 
his  Honour,  reserving  all  further  directions  and  costs. 

Mr.  Montagu  now  moved,  that  the  petition  might 
be  transferred  to  this  Court,  and  heard  on  the  question 
of  costs  only. 

Mr.  Bligkf  for  the  respondents,  objected,  that  their 
solicitor  was  not  served  with  notice  of  this  application. 
The  petition  having  been  so  long  pending  in  the  Court 
of  Chancery,  the  petitioner's  solicitor  was  well  aware, 
that  the  solicitor  for  the  respondents  ought  to  have 
been  served,  and  not  the  respondents  themselves;  who 
were  a  parcel  of  ignorant  persons,  and  upon  whom  ser- 
vice alone  therefore  was  nothing  less  than  a  fraudulent 


service. 


Mr.  MontagUf  contra.  The  parties  themselves  were 
the  right  persons  to  serve  in  bankruptcy.  The  com- 
mon practice  is,  to  apply  for  an  order  that  service  on 


(a)  See  1  MoqU  89. 
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ibe  solicitor  may  be  deemed  good  service.     This  shows,        1832. 
the^refore,  that  the  usual  course  is  to  serve  the  parties.        ^ 

SUADBOhT, 

The  Court  said,  that  in  bankruptcy  there  was  no 
particular  officer  of  the  Court;  but  as  the  solicitor  had 
not  been  served,  it  gave  the  respondents  a  title  to  the 
indulgence  of  the  Court. 

Mr.  Bligh  then  said,  that  if  the  Court  thought  it 
had  jurisdiction  to  entertain  this  application,  he  should 
wish  for  an  opportunity  of  filing  affidavits  as  to  the 
merits.  But  he  contended,  that  the  Court  had  no  juris- 
diction to  make  any  order  in  this  matter;  1st,  be- 
cause it  was  standing  in  the  Vice-Chancellor's  paper 
at  the  time  this  Court  was  constituted ;  2dly,  because 
the  application  should  have  been  by  petition,  and  not 
by  motion.  In  support  of  the  first  objection  the  case 
of  Ex  parte  Ben9on{a)  was  cited,  in  which  the  Vice- 
Chancellor  says,  tliat  '^  in  cases  where  the  Vice-chan- 
cellor has  made  an  order,  the  order  is  irreversible, 
except  by  the  Lord  Chancellor's  authority." 

With  respect  to  the  second  objection,  that  this  pro- 
ceeding ought  to  have  been  by  petition,  and  not  by 
motion,  the  case  of  Ex  parte  Lowe  {b)  is  applicable. 
That  was  a  petition,  like  this,  removed  into  this  Court; 
and  though  the  Court  thought  at  first  they  had  juris- 
diction to  hear  it  upon  motion,  yet  they  decided  after- 
wards that  they  could  not  hear  it  effectually, .  except 
upon  petition. 

By  the  order  of  the  Vice-Chancellor,  also,  made  in 
Dec.  1830,  all  further  directions  and  costs  were  to  be 
reserved  ;  and  all  matters  coming  before  the  Court  by 
Way  of  further  directions,  ought  to  be  by  petition. 

(a)  1  Deac.  &  C.  324.  (6)  1  Deac.  &  C.  79. 
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1 832 .  Mr.  Montagu.— The  order  (a)  of  the  Court  of  Review 

sT^te      ^^9  ^'^^^  ^  petitions  transferred  here  may  be  brought 
Shadbolt.     qjj  jjy  ^^y  Qf  niotion. 

EnsKmE,  C.  J. — When  this  Court  said,  that  matter! 
might  be  brought  on  here  by  way  of  motion,  it  was 
intended  to  be  on  the  condition  that  the  parties  con- 
sented. According  to  the  Act  of  Parliament  (6),  which 
gives  this  Court  jurisdiction,  matters  may  certainly  be 
brought  on  by  way  of  petition,  motion,  or  special  case, 
according  to  the  rules  and  regulations  to  be  established 
as  thereinafter  provided ;  which  a  subsequent  sec- 
tion (c)  of  the  act  empowers  the  judges  of  this  Court, 
from  time  to  time  to  make  for  regulating  its  practice* 
But,  it  appears  that  the  former  practice  in  bankruptcy 
has  been  to  proceed  by  petition,  and  not  by  motioD, 
when  matters  came  before  the  Court  by  way  of  further 
directions ;  and  this  Court  has  not  altered  that  practice. 
From  the  terms,  however,  of  this  motion,  this  is  not  a 
matter  which  comes  before  us  by  way  of  further  direc- 
tions, but  merely  on  a  question  of  costs  reserved  by  the 
Vice-Chancellor.  I  understand  it  was  the  practice  to 
bring  on  questions  of  costs  reserved,  by  way  of  motion ; 
and  if  that  be  so,  this  proceeding  cannot  of  course  be 
now  objected  to,  on  the  ground  of  its  being  brought 
before  the  Court  by  way  of  motion. 

Sir  A.  Pell.— I  should  have  been  ill  at  ease,  if  we 
had  thought  ourselves  so  far  bound  by  the  former  prac- 
tice in  bankruptcy,  as  to  refuse  this  application;  which 
t}eing,  however,  an  application  confined  to  that  part  of  the 

(a)  16  Janaary  1832.    See  voK  i.  p.  31. 

(6)  1  &  2  W.  4.  c.  56.  9.  3.  (c)  Scclion  11. 


Shadbolt. 
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yice-ChanceUor's  Order  relating  to  the  costs  only,  and  1^32. 
not  for  further  directions^  it  seems  might  have  been  £xpart« 
heretofore  made  by  motion.  But  I  go  beyond  that.  I 
say^  we  shall  not  fulfil  the  intent  of  the  legislature  in 
constituting  this  Court,  if  we  do  not  entertain  litigant 
questions  on  motion,  as  often  as  we  conveniently  can. 
For  I  have  seen  enough  of  the  former  practice  in  bank- 
ruptcy, since  I  have  had  the  honour  of  a  seat  in  this 
Court,  to  know  that  the  proceeding  by  petition  is,  and 
has  been,  in  the  words  of  the  statute,  productive  of  no 
little  "  expense,  delay  and  uncertainty." 

Sir  J.  Cross. — I  have  always  understood,  that  in 
Courts  of  Law  the  universal  practice  is,  pendente  lite, 
to  bring  on  all  interlocutory  proceedings  by  way  of 
motion.  I  was  surprised  to  hear,  I  confess,  that  the 
practice  was  different  in  bankruptcy,  when  the  counsel 
for  the  respondents  insisted  on  this  objection.  But  as 
die  present  application  is  not  for  further  directions, 
but  merely  relating  to  the  costs,  there  is  consequently 
no  ground  for  the  objection, 

'  Sir  G.  Rose. — There  can  be  no  doubt  that,  accord- 
ing to  the  order  of  this  Court,  petitions  pending  before 
the  Lord  Chancellor,  or  Vice-chancellor,  when  this 
Court  commenced  its  jurisdiction,  might  be  transferred 
here  by  motion.  But  when  the  petition  has  got  here, 
then  the  question  is,  how  the  application  is  to  be  made 
to  attain  the  object  sought,  whether  by  petition,  or  by 
motion.  The  former  practice  in  bankruptcy  has  always 
been  to  proceed  by  petition,  when  any  matter  came 
before  the  Court  by  way  o(  further  directions.  The 
Court  may,  undoubtedly,  alter  the  practice  if  they 
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1832. 
Ex  parte 

SifADBOLT. 


choosCi  and  say  this  may  be  done  by  motion.  But  as 
Mr.  Montagu  now  says,  that  his  object  in  coming  here 
is  merely  to  apply  for  costs,  and  not  to  ask  for  further 
directions,  there  is  no  objection  to  his  doing  this  by 
motion. 


The  case  stood  over,  on  the  question  of  costs,  togife 
the  respondents  time  to  file  affidavits,  as  to  the  merits. 


Ex  parte  Humphry  M illett  Grylls,  and  Ex  parte 
Southamptm        JoiiN  Batten  aiid  Others. — In  the  matter  of  Tho- 

JuneSol  MAS  GUNDRY  and  JoHN  GuNDRY. 

July  3  and  4. 

.!...» .»ignee,  THESE  were  two  petitions  in  the  same  matter,  the 

purchases,  as 

trustee  for  B,,     f|rgt  excepting  to,  and  the  other  for  confirming,  the 

some  shares 

which  the  bank,  master's  report,  which  had  been  made  in  this  bank- 
rupt had  in  cer- 
tain mines,  and,  ruptcy,under  the  following  circumstances  (a).  The  bank- 
rupts, previous  to  their  bankruptcy,  were  respectivelj 
possessed  of  certain  shares  in  two  mines,  called.  Wheal 
Vohr,  and  Wheal  Vreah,  in  the  county  of  Cornwall 
On  the  20th  January  1820  separate  commissions  were 
vod*^on  the^"  issued  against  them,  and  on  the  24tli  January  a  jcMnt 
general  princi-  commission;  and  the  same  persons,  namely,  Humphry 
assignee  cannot  MiUett  Grylls  (who  was  an  attorney  and   banker  at 

purchase  any 

part  of  the  bank-  Helston,  and  also  Steward  and  agent  of  the  Duke  oi 

rupt's  property, 

either  for  him-    Leeds),  and  Charles  Read,  where  chosen  assignees 

self  or  another  * 

and  that  i4.  must  under   both  commissions.      On  the  25th  April  1890 
trustee  of  the      the  separate  commissions  were  superseded,  and  all  the 

shares  for  the 

bendit  of  the  (n)  For  other  facts  connected  with  this  case,  see  Ex  parte  Badcvik,  MaaU^ 

general  credi-     ^  ^^  23^^ 

tors. 

On  the  hearing  of  exceptions  to  the  master's  report,  those  affidavits  only  in  support  of 
against  the  original  petitioii  cin  be  read,  whidi  were  used  in  efideoce  before  the  imsier. 


them  in  that 
character  a 
twelvemonth, 
repurchases 
them  of  B,  for 
his  own  use : — 
Held,  that  the 
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IS32.  place  on  the  6th  June  ISSO^  when  GrylU  was  declared 
ETparie  ^^  ^^  the  purchaser  at  the  sum  of  18,000/.^  being  in 
^'others.  ^^^^  ^^^  ^"^y  bidder,  and  having  been  authorized  to 
bid  by  the  new  adventurers^  in  their  behalf,  at  a  meet* 
ing  called  for  that  purpose.  At  this  meeting  Grylh 
agreed  to  take  eleven  54th  shares  for  himself  and  .hi« 
friends,  if  the  sale  was  made  in  the  Vice-Wardtn** 
Court.  It  appeared  that  the  mines  had  been,  ever  since 
their  relinquishment  by  GrylU  and  Read^  in  an  im- 
proving state ;  and  it  was  alleged,  that  the  new  adven* 
turers  had  since  the  sale  divided  profits  to  the  amount 
of  32,500/.,  and  that  Grylls  had  in  his  possession  aa 
accumulated  capital  of  4sOOO/.  on  account  thereof  and 
that  the  mines  with  the  materials  were  now  worth  at 
least  100,000/.  Of  the  eleven  54th  shares  taken  by 
Grylls  four  were  assigned  to  Charles  Trelaume^f  and 
one  to  John  Barlase  and  James  Plomer;  but  John 
Borlase  subsequently  returned  his  half  share,  leaving 
Grylls  possessed  of  six  and  a  half  shares.  By  the 
relinquishing  afterwards  of  certain  shares  by  John 
Jtogers,  the  shares  in  the  mines  were  decreased  frooi 
54th  to  50th  shares. 

In  the  year  1828  a  petition,  was  presented. by 
William  Badcock,  and  other  creditors  of  the  bankmpti^ 
to  the  Lord  Chancellor,  praying,  among  other  things, 
that  Grylls  and  Read  might  be  removed  from  being 
assignees,  and  might  be  declared  to  be  personally  liablt 
to  the  bankrupt's  estate,  for  all  loss  occasioned  by  their 
relinquishment  of  the  bankrupt's  interest  in  the  nuoes. 
This  petition  was  finally  heard  on  the  8th  July  18S9,(a) 
when  Lord  Lyndhurst  ordered  that  all  further  proceed- 
ings under  the  commission,  then  in  prosecution,  shouUI 

(a)  See  £r  psHe  Badcock,  Mont.  U  M.  tiS. 
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be  stayed,  and  that  a  renewed  joint  commission  should  1832. 
be  issued ;  that  Grylls  and  Read  should  be  discharged  eT^^ 
from  being  assignees,  and  that  new  ones  should  be  ^*lt^^ 
chosen,  Grylb  and  Read  being  restrained  from  voting 
in  such  choice ;  and  that  as  to  the  shares,  and  parts  of 
shares,  in  the  mines  called  Wheal  Vohr,  and  Wheal 
Vreah,  which  Grylls  took,  and  had  continued  to  retain ; 
and  also  as  to  such  shares,  or  parts  of  shares,  as  he  took 
for  his  friends,  but  which  they,  or  any  of  them,  had  de- 
dined  to  adopt,  or  had  returned  to  him,  he  was  to  be 
considered  a  trustee  for  the  benefit  of  the  creditors 
seeking  relief  under  the  original  and  renewed  commis- 
ibns;  and  if  the  parties  should  differ  as  to  the  shares 
or  parts  of  shares,  in  respect  of  which  he  was  to  be 
considered  a  trustee,  then  it  was  referred  to  the  master 
to  inquire  what  shares  and  parts  of  shares  had  been  so 
taken  and  retained  by  him;  and  it  was  ordered  that 
Grylls  should  come  to  an  account  before  the  master  for 
all  monies  received  by  him,  or  by  any  other  persons  by 
his  order,  or  for  his  use,  in  respect  of  such  shares  so 
taken  and  retained  by  him,  or  of  the  produce  thereof; 
in  the  taking  of  which  account  the  master  was  to  make 
unto  him  all  just  allowances. 

In  pursuance  of  this  order,  a  renewed  commission  was 

duly  issued  against  the  bankrupts  on  the  ^h  August 

18S9,  and  J.  Batten,  E.  Turner,  and  J.  S.  Brown, 

were  chosen  assignees  under  the  same.    On  the  16th 

August  1831  the  master  made  his  report,  which  was 

tery  voluminous.    After  reciting  at  great  length  the 

previous  facts  of  the  case,  the  master  certified  that 

Grylb,  as  owner  of  six  50th  and  one  100th  shares  in  the 

mines,  had  continued  to  receive  his  share  of  the  profits 

up  to  the  date  of  the  Lord  Chancellor's  order;  that  on 

tlie  Uth  September  last  he  assigned  three  50th  and  one 

VOL.  n.  X 
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IBSft,        100th  shares  to  the  new  assignees,  in  pursuance  of  the 

Ex  perte      Lord  Chancellor's  order,  and  that  he  paid  them  a  sum 

aS'rth^.     ^^  SifSSl.  Gs.  8rf.   on  account  of  the  profits  of  such 

shares;  and  that  they  had  since  received  their  share 

of  the  profits,  in  respect  of  such  shares. 

The  master  further  certified,  that  the  assignees  had 
by  their  state  of  facts  laid  before  him  charged,  that 
there  were  still  three  50th  shares  in  the  mines,  standing 
in  the  name  of  Grylls,  of  which  he  ought  to  be  oona* 
dered  a  trustee  for  the  benefit  of  the  creditors,  jfOt^ 
suant  to  the  Lord  Chancellor's  order. 

The  master  certified,  however,  that  in  the  dischaige 
laid  before  him  on  behalf  of  GryUs^  it  was  alleged  that 
the  mines  were  a  losing  concern  when  they  were  rdm- 
quished  by  Grylls^  and  that  there  was  a  prospect  of  their 
being  immediately  stopped,  and  all  the  workmen  thrown 
out  of  employment;  to  avert  which  calamity,  it  was 
determined  to  form  a  new  adventure,  and  divide  die 
mines  into  new  shares.  That  Grylls  being  himself  a 
considerable  landholder  in  the  parish  of  Bredge,  where 
the  mines  were  situate,  as  well  as  in  the  adjoining 
parishes  where  the  workmen  resided,  he  was  prevailed 
on  to  take  eleven  54th  shares  in  the  proposed  new  adven* 
ture,  for  himself  and  his  friends;  of  which  shares  four 
were  taken  for  C  Trelawney^  tlie  lord  of  the  mines, 
three  for  the  Duke  of  Leeds,  and  one  for  John  JBortoMg 
and  James  Plomer^  all  of  whom,  by  themselves  or  their 
agents,  had  previously  engaged  to  take  the  same,  bat 
that  John  Borlase  having  afi:erwards  declined,  GrylU 
agreed  to  take  to  his  share.  That  in  pursuance  of  the 
determination  to  form  such  new  adventure,  GrylU  wa« 
deputed  professionally  to  purchase  die  whole  mines;  aticL 
that  the  shares  so  taken  by  GrylU,  and  the  otbe^ 
adventurers,  had  no  reference  whatever  to  the  ini 
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1832.  pose  of  them,  relinquished  them  altogether  at  a  loss  of 
£x  parte  635/.;  and  by  this  means  the  shares  in  the  mines 
and"oi[here.  became  50th,  instead  of  54th,  shares.  Towards  the 
latter  end  of  the  year  18SS,  however,  the  mines  had 
improved ;  and  on  the  SOth  November  in  that  year  a 
dividend  of  profit  was  declared  among  the  new  adven- 
turers, and  the  share  of  such  dividend  belonging  to  the 
Duke  of  Leeds  on  the  said  three  shares  amounted  to 
the  sum  of  15U/.,  which  was  retained  by  Gry2b  towards 
liquidating  the  principal  and  interest  due  on  the  said 
promissory  note.  That  Grylh  knowing  the  anxiety  of 
the  Duke  of  Leeds  to  part  with  his  shares,  proposed  to 
become  the  purchaser  of  them,  upon  the  terms  of  return- 
ing  the  said  promissory  note,  and  retaining  the  amount 
of  the  profit  then  received;  to  which  proposal  Mr.  Rack" 
ham,  the  Duke's  agent,  acceded ;  and  Grylh  accord- 
ingly returned  the  note  to  Mr.  Rack/tarn  and  appro- 
priated the  said  sum  of  150/.  to  his  own  use,  which 
transaction  the  Duke  of  Leeds  afterwards  fully  confirmed. 
That  Grijlls  had  thus,  from  the  13th  February  1823, 
become  the  purchaser  and  absolute  owner  of  the  said 
three  shares,  but  that  no  deed  or  instrument  was  executed 
in  the  transfer  of  such  shares.  That  under  the  circum- 
stances above  stated  Grylk  received  his  proportion  of 
the  profits,  and  divided  the  loss  of  the  said  mines  as 
apparent  owner  of  the  six  50th  and  one  1 00th  shares 
up  to  the  11th  September  1830,  being  only,  however, 
in  fact  owner  of  three  50th  and  one  100th  shares  until 
he  purchased  those  from  the  Duke  of  Leeds.  That 
the  three  50th  and  one  100th  shares,  which  Gtylli 
relinquished  to  the  assignees,  he  insisted  did  not  wholly 
belong  to  the  bankrupt's  estate,  but  only  in  the  propor- 
tion which  the  bankrupt's  shares  bore  to  the  whol^ 
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mine;  and  that  the  three  50th  shares  then  standing  in        1832. 
Grylls'  name  were  not  shares,  of  which  he  ought  to  be       ETwirte 
considered  a  trustee  for  the  creditors  of  the  bankrupt,     a^'^J^erV 
but  were  his  own  absolute  property. 

The  master  then,  after  setting  forth  two  affidavits  of 
the  Duke  of  Leeds  and  Lord  James  Townshend^  which 
supported  the  statement  made  by  Grylls  in  his  discharge, 
certified,  that  he  had  considered  of  the  several  matters, 
and  was  of  opinion,  that  the  said  three  50th  shares 
were  purchased  by  Grylls  for  the  Duke  of  Leeds,  and 
that  such  purchase  was  a  bona  fide  transaction,  and 
made  by  the  authority  and  under  the  sanction  of  the 
Duke;  who  in  the  month  of  December  1830  became 
the  proprietor,  for  a  valuable  consideration,  of  the 
said  three  50th  shares,  and  as  such  accountable  for  any 
bss  that  might  be  sustained  upon  a  resale  of  such 
shares.  And  that  in  or  about  the  month  of  February 
1823,  the  Duke  sold  the  shares  to  Grylls  for  a  valu- 
able consideration,  and  that  the  said  sale  was  a  bona 
fide  transaction;  and  that  thereupon  Grylls  became 
the  proprietor  of  the  said  three  50th  shares.  And  the 
master  was  of  opinion,  that  the  three  50th  shares  in 
the  mines  then  standing  in  the  name  of  Grylls  were 
not  shares,  of  which  he  was  to  be  considered  a  trustee 
for  the  benefit  of  the  creditors,  under  the  original 
and  renewed  commissions;  but  that  the  same,  since  the 
month  of  February  1823,  had  been  and  then  were  the 
absolute  property  of  Grylls. 

The  case  now  came  on  to  be  heard  by  way  of  excep- 
tion to  the  master's  report,  and  for  further  directions. 

Mr.  Jacob  and  Mr.  G.  Richards  for  the  assignees.   It 
is  clearly   settled,  that  a  solicitor  to  the  commission 
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ISS2.       cannot  purchase  any  part  of  the  bankrupt's  property, 
Exn^tfe      either  for  himself  or  another,   even  though  the  pui^ 
ii^'^KliOT.     ^^^^^  is  perfectly  fair  on  his  part,  and  he  bids  openly 
in  the  presence  of  different  persons  interested  in  the 
property ;   Ex  parte  Bennett  (a).      Now  in  Ibis  case, 
Grylls,  who  was  assignee  of  the  bankrupt's  estate, 
purchased  the  three  shares  in  the  mines  as  the  agent 
of  the  Duke  of  Leeds,  after  which  he  takes  them  back 
from  the  Duke;  and  this  the  master  calls  a  bandjkk 
sale;  which  finding  we  object  to.     It  is  admitted,  that 
the  three  shares  in  dispute  are  exactly  now  in  the  same 
situation,  as  they  were  at  the  time  of  the  hearing  of  the 
petition  by  the  Lord  Chancellor,  when  his  lordship 
made  the  order  referring  it  to  the  master  to  take  the 
account  of  what  was  due  from  GrylU.    The  terms  of 
that  order  declare,  "  that  as  to  the  shares  and  parts  of 
shares  in  the  mines  called  Wheal  Vohr  and  Wheal 
Vreah,  which  Grj/Us  took,  and  had  continued  to  retain, 
and  also  as  to  such  shares,  or  parts  of  shares,  as  he 
took  for  his  friends,  but  which  they,  or  any  of  them, 
had  declined  to  adopt,  or  had  returned  to  him,  he  was 
to  be  considered  a  trustee  for  the  benefit  of  the  credi- 
tors."   Now,  the  shares  taken  by  Grylls  for  the  Duke 
of  Leeds  must  be  considered  to  fall  within  the  descrip- 
tion of  those  which  he  took  for  his  friends,  and  whuA 
they  '*  had  declined  to  adopt,  or  had  returned  to  him  ;** 
as  it  is  very  plain,  that  the  Duke  did  not  wbh  to  have 
the  shares, — having  through  his  agent,  Mr,  Raeikamf 
expressed  his  objections  to  the  speculation,  and  desired 
that  the  shares  should  be  disposed  of  in  the  course  of 
a  year.     It  is  not  a  question  here,  whether  the  transac- 
tion between  Grylls  and  the  Duke  of  Leeds  was  bona 

(a)  10  Vesey,  381.    And  see  £x  ^nt  Stone,  6th  June  183d|  fwH. 
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fide^  or  not.  It  is  admitted  to  have  been  so.  But  we  1832. 
contend,  that  the  master  was  not  justified,  from  the  j^  ^ 
terms  of  this  order,  in  finding  that  there  was  a  sale  aS'!3kH 
from  GryUa  to  the  Duke  of  Lieeds,  and  a  resale  from 
the  Duke  to  Grylh.  The  object  of  the  Duke,  in  giving 
the  note  for  1000/.  to  GrylU,  was  to  indemnify  him  from 
any  loss  he  might  sustain  in  holding  the  shares  as  a 
trustee  for  his  grace.  It  does  not  appear,  that  any 
entry  was  made  in  Mr.  GrylW  account  with  the  Duke, 
debiting  the  Duke  with  the  amount  of  the  purchase 
money  for  these  shares.  The  naqie  of  Mr.  Grylls 
appeared  all  along  in  the  books  of  the  Company,  as  the 
ostensible  owner  of  tliem;  and  the  Duke  has,  in  reality, 
not  paid  a  single  farthing  for  the  shares.  In  February 
18S3  these  shares  become  again  the  entire  property  of 
Hr.  GrylU, — he  says,  as  a  purchaser  for  a  valuable 
eonsideratbn,  by  returning  the  note  for  1000/.  to  the 
Duke.  But  he  nevertheless  keeps  the  intervening 
profits  on  those  shares,  to  the  amount  of  150/.  And 
whether  he  is  a  lawful  purchaser  or  not,  is  a  pure  ques- 
tion for  this  Court,  and  not  for  Mr.  Grt/lls,  to  determine. 
The  material  point,  however,  which  the  Court  has  now 
to  decide  is,  have  these  shares  been  reiurned,  or  not, 
lo  Mr.  GrylU^  wiUiin  the  meaning  of  the  Lord  Chan- 
cellor's order?  We  contend  that  they  have  been,  to  all 
intents  and  purposes,  returned  to  him,  by  his  delivering 
lilick  the  1000/.  note,  which  was  the  consideration 
«tt^^  to  be  paid  for  the  shares  by  the  Duke. 

Mr*  MotUagu  and   Mr.  Wraif  appeared  for  Mr. 
Cry/b,  the  other  assignee. 

Mr.  Montagu. — ^It  is  admitted  by  the  other  side,  that 
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1882.  there  was  no  collusion  in  this  case  between  Mr.  Gfylb 
Ex  pute  And  the  Duke  of  Leeds ;  and  that  when  the  Duke 
aod'othen.  S^^^  ^^  sanction  to  the  purchase  of  the  shares  for  him 
by  GryUs,  as  his  agents  he  never  contemplated  that 
GryUs  should  afterwards  become  the  purchaser  of 
them.  All  that  he  wished  was,  that  the  shares  should 
be  disposed  of  in  the  course  of  a  year.  We  contendi 
moreover^  that  this  transaction  does  not  fall  within  the 
terms  of  the  Lord  Chancellor's  order.  That  these  shares 
cannot  be  considered^  in  fact^  as  those  which  any  of 
GryW  friends  had  '^declined  to  adopt/'  or  **had 
returned  to  him/'  or  which  he  himself  had  originaOy 
purchased.  With  respect  to  the  general  rule  contended 
for  by  the  other  side^  that  a  solicitor  to  the  conunisstoOi 
or  an  assignee  of  a  bankrupt,  shall,  under  no  circum- 
stances whatever,  be  permitted  to  become  the  pur- 
chaser  of  any  part  of  the  bankrupt's  property, — ^we  sayi 
there  may  be  exceptions  to  this  rule,  and  that,  although 
the  rule  may  be  general,  it  is  not  universal.  Lord 
Brougham  upon  one  occasion  objected  to  consider  the 
rule  as  inflexible,  and  said,  '^  it  was  not  to  be  held  so 
strict  as  to  deprive  the  Court  of  all  understanding,  and 
of  its  power  to  relax  it,  when  it  would  operate  unjusdy. 
He  did  not  see,"  he  added,  "  why  he  was  to  be  tram- 
tnelled  by  a  rule,  which,  though  good  in  general,  would 
not  apply  to  every  case." 

Mr.  Montagu  was  then  proceeding  to  read  one  of  thfe 
affidavits  made  by  Grylls  in  the  matter  of  the  originil 
petition,  when 

Mr.  Jacob  objected  to  the  affidavit  being  read,  as  it 
Was  not  in  evidence  before  the  master. 

Mr.  Montagu,  On  an  inquiry  before  the  master,  all 
the  affidavits  filed  on  the  brigitial  petition  may  be  read* 
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Erskine,  C.  J.    If  the  practice  is^  as  it  appears  to        1852. 
be,  that  on  exceptions  to  the  master's  report,  the  afB-      £z  parte 
davits  on  the  original  petition  cannot  be  read,  unless     and^o^en. 
they  have  been  made  use  of  in  evidence  before  the 
master,  this  affidavit  cannot  of  course  be  read. 

Mr.  Jacob  then  consented  that  those  parts  of  the 
affidavit  might  be  read,  which  were  necessary  to  ex- 
plain Lord  Lyndhursl's  order. 

Mr.  MoniagUf  after  reading  these  passages  in  the 
affidavit,  continued  to  urge  the  unreasonableness  of  al- 
lowing no  departure  from  the  general  rule.  General 
roles  are  like  crutches,  which  are  made  to  help  the 
weak,  but  of  very  little  use  to  the  strong  and  vigorous. 
Bat  the  general  rule,  which  they  set  up  against  us, 
ii  not  applicable  to  the  case  now  brought  before  the 
Court.  The  simple  question  which  the  Court  has  now 
to  decide  is— were  these  shares  any  of  those  which  Mr. 
GrylU  friends  declined  to  adopts  or  which  were  returned 
Kpofi  his  hands  ?  It  cannot  be  doubted,  that  there  was 
a  real  sale  of  them  to  the  Duke  of  Leeds :  he  might, 
m  factf  have  sold  them  to  me,  if  he  had  chosen,  the 
very  next  day.  The  Duke  himself  has  stated  in  his 
■ffidavit,  that  he  sanctioned  the  purchase  of  these 
shares  for  him  by  Grills;  with  the  understanding,  that 
they  were  to  be  sold  again  within  the  year,  and  that 
the  Duke  would  stand  to  any  loss.  The  Duke  disliked 
his  name  being  used  as  one  of  the  speculators  in  the 
mines;  and  this  was  the  reason  for  the  shares  continuing 
in  the  books  of  the  company  in  the  name  of  Grylk. 

Sir  J.  Pell  directed  the  attention  of  Mr.  Montagu 
io  the  following  expressions  in  the  affidavit  of  Lord  J. 
Ihwnshend,  namely,  ''  that  the  shares  should  be  taken 
and  stand  in  the  name  of  Grylls,  as  a  trustee  for  his 
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1832.        grace;"  and  **  that  they  coulwued  standing  in  the 
j^~^      name  of  GriflU  as  hia  trustee."    Why  is  it  not  theo 

t^^odim.  ^^^  ^^  ^^^  other  side  to  contend,  that  the  Lord  Chan- 
cellor's order  extends  to  this  case,  namely,  ''continu- 
ing to  retain  "  in  the  character  of  trustee  ? 

Mr.  Montagu.  If  I  can  show,  that  he  for  one  mo- 
ment had  them  not,  then  he  cannot  be  said  to  lufe 
^'  continued  to  retain." 

Mnkine,  C.  J.  At  the  time  of  the  Lord  Chan- 
cellor's order,  the  shares  were  in  the  possesaionof  Mr. 
GrylU. 

Sir  G .  Rose.  If  you  can  establish  the  trust  in  the  first 
instance,  the  shares  being  in  the  name  of  GrylU  is  a  cir- 
cumstance wholly  immaterial.  I  hold  the  transaction  be- 
tween GrylU  and  the  Duke  of  Leeds  not  as  a  purchase, 
there  being  no  price  paid  for  the  shares.  For,  as  to  the 
promissory  note  alleged  to  be  given  by  the  Duke  of 
Leeds,  I  think  a  Court  of  Equity  would,  under  all  the  ci^ 
cumstances,  have  restrained  GrylU  from  any  proceeding 
he  might  have  thought  proper  to  institute  on  a  securi^ 
of  tliis  descriptiom  The*  whole  transaction  appears  to 
mc  to  have  been  merely  an  arrangement  between  the 
Duke  and  GryUi,  which  ended  in  GrylU  becoming  the 
owner  of  the  shares  himself.  The  case  of  Moriloek  v. 
BuUer(a)  clearly  shows,  that  a  trustee  Cannot,  under 
any  circumstances,  become  the  owner  of  the  trust  jmo- 
perty.  The  shares  in  this  case  were  bought  by  Orylbt 
then  sold  to  the  Duke,  and  afterwards  repurchaaed  fay 
GrylU.  Now  if  property  is  revested  in  A.,  does  he 
not  take  it  in  the  same  way  as  when  he  was  divested 
of  it? 

Ersldne,  C.  J.    In  the  order  made  by  Lord  XyiHf- 
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hani,  he  appears  to  have  viewed  the  whole  arraoge-        iss?. 
aieiit  relating  to  the  eleven  shares  as  one  transaction,      „      ~ 

£x  puie 

whether  they  were  retained  by  Grylk,  or  were  returned  ^^^ 
in  any  way  from  his  friends:  And  Lord  Lyndhurti, 
upon  that  occasion  (a),  particularly  referred  to  the  case 
of  Ex  parte  Bemett  {b\  where  it  was  held,  that  an 
assignee  of  a  bankrupt  could  not  even  purchase  for  his 
friends. 

Sir  6.  Rose*  Here  there  is  no  sale,  and  there  is  a 
return,  which  lets  in  the  doctrine  of  remitter,  (c) 

Mr.  Montagu.  We  contend  for  the  contrary  of  those 
two  propositions, — namely,  that  there  was  a  f  a/e,  and  that 
there  was  no  return.  But  if  not  strictly  a  sale,  it  was 
such  a  boH&Jide  transaction,  that  the  property  was  out 
of  Grylh  and  in  the  Duke.  And  so  far  from  there 
being  a  return  of  the  shares,  the  last  transaction  can 
be  considered  in  no  other  light  than  that  of  a  repur- 
chase. 

Mr.  fVray,  on  the  same  side.  It  is  right  the  Court 
■hould  understand  the  nature  of  the  interest  taken  by 
the  shareholders  in  these  mines.  The  lord  of  the  mine 
grants  a  lease  of  it  to  any  one  adventurer,  who  holds  it 

(«)  See  £x  parte  Badcock,  Mont.  &  M.  239. 

(»)  10  Ve8.381. 

(c)  Whb  gmal  deference  to  the  learned  Judge,  it  would  leem  tbit  the 
doctrine  of  remitter  doe:t  not  apply  to  this  case.  Remitter  b  defined  lo  be 
the  union  of  an  ancient  right  and  a  subsequent  defeasible  estate  in  the 
tme  perMM,— the  latter  being  eatt  upon  him,  by  operMthn  of  law,  and  not 
ftiatd  by  km  mtn  Met  cr  eonuni,  aa  by  immediate  pufchase,— whereby  the 
ancient  right  is  restored  and  set  up  again,  and  the  new  defeasible  estate  is 
eitinguitbed.  Co.  Lit.  348,  350  ;  3  Dl.  Com.  20.  The  subsequent  estate, 
ihwuiiifi,  whieh  Orytfi  gained  by  his  repurehaae  of  the  shares  from  the 
Dttks  of  Leeds,  being  an  estate  acquired  by  his  own  act,  and  not  by  opera- 
tion of  law,  he  cannot,  consistently  with  the  above  definition,  be  said  to  be 
remitted  to  his  first  estate,  whether  that  estate  is  to  be  considered  a  trust 
estate,  or  one  to  which  hi  was  entitled  for  his  own  benefit. 
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1882.  in  trust  for  himself  and  his  co*adventurer8 ;  and  when 
2~jJ^  the  share  of  any  adventurer  is  transferred,  the  practice 
i^'ockn  '^  ^  make  an  entry  of  the  transfer  in  the  cost  booL 
There  appears  to  be  no  reason  why  Grylls  could  not 
re-purchase  these  shares,  if  he  was  not  precluded 
from  his  situation  as  the  agent  of  the  Duke  of  Leeds. 
[Erskine,  C.  J.  The  question  is,  whether  Mr.  Grylb 
could,  in  the  first  instance,  purchase  the  shares  for  the 
Duke  of  Leeds,  or  do  that  indirectly  which  be  could 
not  do  directly.]  Another  question  has  been  raised,-^ 
namely,  whether  the  Lord  Chancellor's  order  meant, 
that  the  shares  retained  by  Gryllsy  as  a  trustee  merely, 
were  to  be  included  in  those  shares  ''  which  he  took 
and  continued  to  retain."  It  is  clear,  that  the  equitable 
property  in  the  shares  was  parted  with  to  the  Duke  of 
Leeds*  Grylls  was  a  mere  agent  for  another  person ; 
he  sends  in  a  bill  for  his  services ;  he  exercised  no  dis- 
cretion. But  even  supposing  that  Grylls  was  originally 
the  purchaser  of  these  shares,  does  he  become  a  trustee 
for  the  creditors,  because  he  re-purchases  the  shares 
after  he  had  sold  them  to  the  Duke  ?  The  doctrine  of 
remitter  (a)  does  not  extend  to  such  a  case.  But  die 
Duke  of  Leeds  was  in  fact  the  original  purchaser  from 
the  adventurers.  Is  the  assignee  of  a  bankrupt  to  be 
held  liable  to  this  extent,  that  whatever  intermediate 
sales  and  purchases  there  may  be  of  the  property  of  tte 
bankrupt,  yet,  if  the  assignee  becomes  eventually  the 
purchaser,  he  is  at  any  distance  of  time  to  be  held  to  be 
merely  a  trustee  for  the  creditors?  The  promissory 
Aote  given  by  the  Duke  of  Leeds  to  Grylls  was  the 
jpayment  of  the  price,  for  which  the  shares  were  sold  tp 
the  Duke;  and  though  Grylls  might  have  been  pre* 

(rt)  See  note,  ante,  303. 
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Tented  irom  bringing  an  action  on  it  within  a  twelve*        I8d2. 
montby  yet  that  stipulation  does  not  render  the  transac-       ETwuie 
tion  less  a  purchase.     And  if  the  Duke  of  Leeds,  and       Cr'^'-u 

*^  and  others, 

not  GrijfUs,  was  originally  the  purchaser  of  the  shares^ 
then  the  doctrine  of  remitter  does  not  apply. 

Cur,  adv.  vull, 

Eeskine,  C.  J. — In  this  case,  which  came  before  us  juiy  4. 
on  two  petitions,  one  raising  an  exception  to  the  master's 
report,  and  the  other  praying  us  to  confirm  that  report, 
the  question  in  substance  is,  whether  three  shares  in 
certain  mines,  which  were  taken  by  Grylls  in  his  own 
name,  but,  as  he  alleges,  as  trustee  for  the  Duke  of 
lieeds,  and  which  were  subsequently  held  by  Grylls 
for  himself,  are  within  the  order  of  the  Lord  Chancellor 
made  on  a  former  hearing  of  this  matter,  which  directs 
**  that  as  to  the  shares  and  parts  of  shares  in  the  mines 
called  Wheal  Vohr,  and  Wheal  Vreah,  which  Grylls 
took  and  had  continued  to  retain ;  and  also  as  to  such 
ihares  or  parts  of  shares  as  he  took  for  his  friends,  but 
which  they  or  any  of  them  had  declined  to  adopt,  or 
bad  returned  to  him, — he  was  to  be  considered  a  trustee 
for  the  benefit  of  the  creditors."  The  order  then 
directs,  that  if  the  parties  should  differ  as  to  what 
diares  he  was  to  be  so  considered  a  trustee,  the  matter 
should  be  referred  to  the  master.  Upon  this  matter 
so  refierred  to  him  the  master  has  made  his  report;  and 
he  draws  the  conclusion,  that  the  shares  were,  in  the 
first  instance,  purchased  by  Grylls  for  the  Duke  of 
Leeds,  and  that  such  purchase  was  a  bonajide  trans* 
action ;  that  the  shares  were  afterwards  sold  by  the 
Duke  to  Grylls  bona  fide  for  a  valuable  consideration ; 
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1831^  and  that,  as  to  these  shares,  he  was  not  to  be  considerad 
Ejjpjjrte  ^  trustee  for  the  creditors.  The  simple  question,  tbers- 
Jodl^m.  ^^^'  which  we  have  now  to  decide  is,  whether  Mr. 
Grjflh  is  to  be  considered  a  trustee  for  those  aharei; 
and  the  fairest  way  to  determine  the  point,  as  it  appears 
to  me,  is  to  look  at  Lord  Lytidhursfs  judgment  on  the 
former  hearing  (a).  For  the  judgment  we  have  now  to 
pronounce  must  depend  on  general  principles,  and  not 
on  the  fairness  of  the  transaction  between  Mr.  GiylU 
and  the  Duke  of  Leeds.  It  appears  by  the  facts  of 
the  case,  of  which  there  is  no  dbpute,  that  the  bank- 
loipts  had,  at  the  time  of  their  bankruptcy,  certain 
shares  in  these  mines,  which  GrylU,  in  his  capacity  of 
assignee,  relinquished  as  a  damnosa  hareditas ;  that  the 
mines  were  afterwards  purchased  by  GtyiU  for  18,00QL, 
and  eventually  divided  into  fifty  shares,  of  which  Grylh 
took  eleven  for  himself  and  his  friends ;  but  all  of  whidi, 
it  must  be  remembered,  were  taken  in  his  own  name, 
without  specifying  how  many  he  took  for  himself,  or  how 
many  he  intended  for  his  friends.  Four  of  these  shares 
were  afterwards  assigned  to  Mr.  Trelawney,  and  trans- 
ferred into  his  name,  and  one  to  Mr.  Borlase  and  Mr. 
Plomer,  but  Boriase  returned  his  half-share.  It  appean, 
that  of  the  remaining  shares  three  were  intended  by 
Or  If  lis  for  the  Duke  of  Leeds,  who  afterwards  consented 
to  adopt  them,  on  condition  that  they  should  be  disposed 
of  in  the' course  of  a  year ;  that  the  Duke  reluctandy 
assented  to  die  speculation,  and  that  Grylh  was  to 
hold  them  for  him  until  they  could  be  got  rid  of.  It 
is  but  justice  here  to  remark,  that  no  one  party  at  thif 
period  contemplated  any  profit  from  the  adventure,  nof 
until  near  a  twelvemonth  afterwards,  when  Oryl/s  took 

(«)  See  Most.  &  M.  337. 
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the  three  shares  again  free  from  any  interest  of  the  1S82. 
Duke.  Now  the  language  of  the  order  of  the  Lord  ETnirte 
Chancellor  appears  to  me  to  reach  these  three  shares  ^^^^^^ 
taken  for  the  Duke  of  Leeds,  as  being  some  of  those 
iharea  "  which  Grylls  took  for  his  friends,  but  which 
diey  either  declined  to  adopt,  or  returned  to  him/' 
PoTy  when  GrylU  took  those  shares  again  from  the 
Dokei  I  can  only  consider  that  the  Duke  returned  the 
diares  to  Grylb,  on  condition  that  he  should  deliver 
badk  the  promissory  note  which  he  had  previously  de- 
posited with  GrtfUs.  The  transaction  must  come  either 
whliin  the  first  part  of  the  order,  specifying  the  shares 
which  Grylls  **  took  and  retained,*',  or  within  the 
seeond  branch  of  it,  which  speaks  of  the  shares  which 
^  he  took  for  his  friends,  but  which  they  had  returned 
to  him.**  For  when  we  look  at  the  language  of  the 
Older,  it  is  clear,  that  the  view  Lord  Lyndhurst  took  of 
die  case  was  a  recognition  of  the  principle,  that  an 
avignee  could  not  purchase,  either  for  himself,  or  ano- 
dMr.  The  judgment  (a),  too,  which  he  pronounced  in 
the  case,  affords  some  explanation  of  the  meaning  of 
die  order.  ''  Looking  at  all  the  circumstances,''  he 
sijt,  **  it  is  dear  that  Mr.  Grylls  had,  before  the  relin- 
qmshment  of  the  bankrupt's  interest  in  the  mines,  con- 
templated the  formation  of  a  new  company  or  adven- 
tmre^  and  by  the  effect  of  the  arrangement  he  became 
potsesaedi  although  not  specifically,  yet  substantially, 
of  some  part  of  the  interest  of  the  bankrupt."  Mr. 
Grylb  can  hold  this  interest  in  the  mine,  in  no  other 
capacity  than  as  a  trustee  for  the  creditors  of  the  bank- 
rupt ;  and  the  fact  that  he  now  holds  a  less  interest, 
than  that  formerly  possessed  by  the  bankrupt,  can 

(a)  See  Mont.  &  M.  242. 
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1S32.  make  no  difference  in  principle.'*  This  judgment 
^xvutM  I^^^  Lyndhunt  pronounces,  after  referring  at  great 
^*^^  length  to  the  case  of  Ex  parte  Bennett  (a)  ;  and  from 
Lord  Eldon^s  judgment  in  that  case,  the  bona  Jida, 
or  honesty  of  the  transaction,  forms  no  part  of  die 
principle  on  which  the  question  should  be  dedded. 
^'Upon  the  general  rule,"  Lord  Eldon  says,  ^'botb 
the  solicitor,  and  the  Commissioner,  have  duties  im* 
posed  on  them,  that  prevent  their  buying  for  tfaem« 
selves ;  and  if  that  is  the  general  rule,  it  follows  of 
necessity,  that  neither  of  them  can  be  permitted  to  buy 
for  a  third  person ;  for  the  Court  can  with  as  little  effect 
examine  whether  that  was  done,  by  making  an  undue 
use  of  the  information  received  in  the  course  of  theb 
duty,  in  the  one  case,  as  in  the  other.*'  No  exceptkm 
therefore  is  made  to  the  operation  of  the  rule,  but  rather 
the  contrary,  where  the  purchase  isi  made  as  a  trustee  fiir 
third  persons.  The  same  principle,  which  guided  Lord 
EldoHf  was  that  also  on  which  Lord  Lyndharsi  acted 
in  deciding  this  case.  Neither  of  their  judgmenti 
rests  on  the  bonajides  of  the  transaction;  but  on  the  ge- 
neral principle,  that  an  assignee  cannot  purchase,  either 
for  himself,  or  another.  This  principle  would  of  course 
have  reached  the  shares  bought  for  Mr.  Trelawney,  if 
he  could  have  been  brought  before  the  Court ;  but  he 
is  not  within  its  jurisdiction.  The  only  remedy,  there- 
fore, against  him  was  by  bill;  the  order  of  Lord  Lyni' 
hurst  being  necessarily  confined  to  those  shares  over 
which  the  Lord  Chancellor  had  jurisdiction,  as  sittiqg 
in  bankruptcy. 

In  this  view  of  looking  at  the  case,  can  it  be  denied 
tbsit  the  order  applies  to  the  shares  purchased  b7 

(a)  10  Ves.  385. 
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rj^ib,  for  the  Duke  of  Leeds  ?    Taking  it  even  to  be  a        1832. 
orchase  for  the  Duke  bondjlde,  what  Lord  Eldon  says       E^TZirts 
Ex  parte  Bennett  applies  to  the  transaction;  for  even     a^'wih©™* 
eDuke  could  nothold  the  shares  upon  a  purchase  made 
'  GrylU.  But  these  shares  having  come  back  to  GryUs, 
d  all  right  and  interest  in  them  having  therefore  become 
■ted  in  him,  were  thus  brought  within  reach  of  the  ju- 
diction  of  the  Lord  Chancellor  sitting  in  bankruptcy. 
berefore,  notwithstanding  the  whole  transaction  was 
it&ctly  honest  and  fair,  yet  on  the  general  principle, 
I  which  Lord  Lyndhurst's  judgment  is  founded,  I  am  of 
linion,  that  Grylis  must  be  taken  to  hold  these  shares 
a  trustee  for  the  general  creditors  of  the  bankrupts. 

Sir  A.  Pell. — I  find  the  original  entry  as  to  these 
ares,  in  the  books  of  the  Mining  Company,  to  be. 
For  Mr.  Grylis  eleven  shares;"  Mr.  Grylis  being  an 
lignee  under  the  commission,  and  an  attorney  under 
lioae  advice  it  was  issued  against  the  bankrupts.  The 
leation  now  before  us  is,  whether  the  three  shares,  in 
hich  the  Duke  of  Leeds  at  one  time  claimed  a  certain 
rt  of  interest,  are  to  be  subject  to  the  acknowledged 
]e  in  equity,  that  a  trustee  shall  not  purchase  any 
irtion  of  the  trust  property;  and  in  discussing  that 
lettion,  I  shall  confine  myself  entirely  to  those  three 
iires.  In  the  judgment  pronounced  upon  the  former 
eaiing  of  this  case  by  Lord  Lyndhurst,  there  are 
hese  remarkable  words :  ^'  There  has  been  no  principle 
Bne  wisely  laid  down,  more  universally  recognized,  or 
ime  rigidly  adhered  to  by  my  predecessors  in  this 
EWty  than  that  assignees  of  a  bankrupt's  estate  shall 
^  be  permitted,  either  directly  or  indirectly,  by  them- 
^hes  or  by  any  circuitous  mode,  to  become  the  pur- 

VOL.  11^  Y 
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1832.       chasers  of  any  part  of  the  bankrupt's  property.     It 
^~^      matters  not  by  what  motives  the  parties  may  be  actuated. 
^■"j"       They  may  be  influenced  by  motives  of  the  purest  and 
most  honourable  character;  but  it  must  not  be  forgotten^ 
that  the  motives  of  mankind  can  seldom  be  satisfiurtc^ 
rily  inquired  into;  whilst,  on  the  other  hand,  there  is 
danger  to  be  apprehended  from  fraudulent  practioei, 
the  proof  of  which  is  at  all  times  difficult  and  UDoe^- 
tain."     And  Lord  Eldon^  in  Ex  parte  Benneti(d^ 
after  a  recognition  of  the  general  rule,  says,  **  If  that 
is  the  general  rule,  it  follows  of  necessity  that  ndither 
the  solicitor,  nor  the  commissioner,  can  be  permitted  to 
buy  for  a  third  person.*'    And  be  adds,  ''  the  safest 
rule  is,  that  a  transaction,  which  under  circumstances 
should  not  be  permitted,  shall  not  take  effect  upon  the 
general  principle;   as,  if  ever  permitted,  the  mqoiiy 
into  the  truth  of  the  circumstances  may  fail  in  a  great 
proportion  of  cases."    Now,  in  this  case,  if  the  three 
shares  in  question  were  at  any  time  vested  in  the  Dnktf 
of  Leeds,  it  was  by  virtue  of  a  purchase  of  them  made 
by  GryllSf  as  assignee  under  the  commission,  and  there- 
fore within  the  rigid  rule,  that  an  assignee  cannot  pm^ 
chase  the  bankrupt's  property  by  any  circuitous  mode. 
The  facts  are  clear — the  rule  is  as  dear — and  no  diffi- 
culty ought  to  have  arisen.    But  the  terms  of  the  Lend 
Chancellor's  order,  it  must  be  confessed,  are  not  quBe 
so  easy  to  understand.    An  inquiry,  however,  into  the 
nature  of  the  property  in  dispute  may  throw  some  li{^ 
upon  the  true  construction  of  the  order.    What  is  th6 
property  in  question?    The  property  consists  of  shares 
in  a  mine,  which  are  allowed  to  pass  by  way  of  transfer 
or  assignment  from  one  shareholder  to  another,  by  s 

(a)  10  Vcs.^00. 
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written  entry  made  in  the  books  of  the  Company,  and        1S32, 
the  purchaser  signing  his  name  in  the  books.     Was       £7mrte 
this  done  by  the  Duke  of  Leeds?     No  such  thing.     |^*oAot 
The  shares  always  stood  in  the  books  in  the  name  of 
GrylU,  the  original  purchaser.     The  conclusion  I  draw 
from  this  circumstance  is,  that  these  shares  so  conti- 
nuing in  GryUs*  name,  are  within  the  terms  of  the 
Lord  Chancellor's  order.     It  is  stated,  however,  in  the 
affidavit  of  Lord  James  Taumshend,  that  when  Grylls 
bought  the  shares  for  the  Duke,  it  was  stipulated,  that 
hia  grace's  name  should  not  appear  in  any  way  in  the 
transaction,  but  that  the  shares  should  be  taken  and 

•  

stand  in  the  name  of  Grylls,  as  a  trustee  for  the  Duke. 

It  appears,  therefore,  that  Grylls  purchased  the  shares 

on  a  secret  trust.    And  if  there  is  any  one  case,  that 

would  show  the  policy  and  good  sense  of  the  general 

application  of  the  rule,  this  appears  to  be  a  case  of  that 

description.  Then,  with  regard  to  the  terms  of  the  Lord 

Chancellor's  order,  which  directs  that  as  to  those  shares 

which  Grylls  took  and  had  continued  to  retain,  he  was 

to  be  considered  a  trustee.    Now  has  Mr.  Grylls,  or  has 

he  not,  continued  to  retain  these  shares  ?     Why,  if  they 

adD  stand  in  the  books  in  his  name,  the  inference  is, 

diat  he  not  only  took  the  shares,  but  also  that  he  still 

eontinues  to  retain  them.    They  certainly  are  not  within 

die  second  branch  of  the  order,  namely,  shares  which 

Us  friends  declined  to  adopt:  nor,  as  it  seems  to  me, 

can  the  shares  be  said  to  have  been  returned  to  Grylls, 

tt  they  have  always  stood  in  his  name  in  the  Company's 

l^oob.    In  delivering  my  judgment  on  this  occasion,  I 

^H  it  to  be  understood  that  I  cast  no  imputation 

^fcatever  on  Mr.  Grylls,  or  the  Duke  of  Leeds,  or 

I^  James  Toumshend,  for  I  believe  them  to  have 

y2 
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1832.        been  actuated  by  the  purest  motives.    And  however 

Ex  parte      sorry  I  may  be  that  this  case  should  bear  hard  on  Mr, 

a^^l^.     ^^y**  y^*  '  ^^^^  ^®  ^^  bound  not  to  relax  the 

« 

strictness  of  the  general  rule,  out  of  any  consideration 
for  the  hardship  it  may  occasion  a  particular  individual. 

Sir  J.  Cross. — This  appears  to  me  to  be  a  very  short 
and  clear  question  for  our  decision,  although  involved 
in  a  long  and  obscure  detail  of  facts.    The  order  of 
the  Lord  Chancellor  refers  it  to  the  master  to  inquire 
what  shares  had  been  taken  and  retained  by  GrylU, 
in  respect  of  which  he  was  to  be  considered  as  a  trustee 
for  the  creditors.     The  master,  in  his  report,  finds  that 
the  shares  were  purchased  by  GryUs  for  the  Duke  of 
Leeds,  and  were  resold  by  the  Duke  to  GryUs.    Now 
it  appears  to  me,  that  it  was  beyond  the  province  of 
the  master  to  do  this,  which  was  in  fact  reversing  the 
order  of  the  Lord  Chancellor.    It  has  been  contended, 
that  these  three  shares  are  not  within  the  provisions  of 
the  order,  because  they  were  bought  by  the  Duke,  and 
sold  again  to  GryUs,    But  the  Duke  of  Leeds  did  not 
hear  any  thing  of  the  original  purchase  of  the  shares 
by  GryUs  for  a  long  space  of  time.     In  whose  hands 
were  they  during  the  whole  of  that  period?     Why  in 
those  of  GryUs.    He  then  proposes  to  transfer  the 
trusts  upon  which  he  held  these  shares  from  the  cre- 
ditors to  the  Duke.    The  Duke,  although  acquiescing 
in  the  arrangement,  wished  them  to  be  disposed  of  as 
soon  as  possible;  and  in  fact  never  intimated  any  thing 
Uke  an  unqualified  acceptance  of  the  shares.     But  if 
he  did,  they  have  got  back  again  to  GryUs,  who,  as  it 
seems  to  me,  never  effectually  parted  with  them.    For 
in  every  sale  or  purchase  of  property  there  arc  two 
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material  ingredients  necessary  to  complete  the  contract,        1832. 
namely,  a  consideration,  and  a  transfer.    Now  the  only       e"TIIL 
thing  here  which  is  called  a  consideration,  is  the  pro-     ^*2^ 
missory  note  deposited  by  the  Duke  with  Grylisy  and 
the  shares  were  never  transferred  into  the  Duke's  name. 
The  shares,  therefore,  were  within  that  part  of  the 
Lord  Chancellor's  order,  which  speaks  of  the  shares 
that  GryUs  "  took  and  continued  to  retain."    But  in 
my  opinion  he  has  declined  to  adopt  the  shares  as  far 
as  curtesy  would  allow,  by  returning  them  in  the  way 
be  has  done  to  GryUs*    The  master's  report,  there- 
fore, appears  to  me  erroneous  in  finding  that  the  shares 
were  resold. 

Sir  G.  Rose  concurred,  saying,  that  he  could  add 
nothing  to  the  opinion  he  expressed  yesterday. 

The  Order  therefore  was,  that  the  three 
fiftieth  shares  in  the  mines,  which  the 
master  found  to  have  been  purchased  by 
GryUs  for  the  Duke  of  Leeds,  and  to  have 
been  resold  by  the  Duke  to  Grylls,  were 
not  the  absolute  property  of  GryUs,  but 
were  shares  for  which  GryUs  was  to  be 
considered  a  trustee  for  the  benefit  of  the 
creditors  seeking  relief  under  the  original 
and  renewed  commissions. 
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1832. 


Ex  parte  Strioht  and  another. — In  the  matter  of 

ScuthamptoH  ^ 

BmldingB,  JbiYLES. 

July  2. 

An  equiuble      J jf  jj^jg  ^ase  the  bankrupt  had  before  his  bankruptcy 

mortgagee  of  *  *     * 

two  policies  of    deposited  two  policies  of  assurance,  which  he  had  cf- 

assurance, 

which  the  bank-  fected  with  the  Eagle  Insurance  Office  on  his  own  life, 

rupt  had  effect- 
ed on  his  own     with  a  Creditor  of  the  name  of  Worged,  for  securing  the 

life,  writes  to  ^         »       rwi        i  •  •    i      •  i  -^ 

the  insurance     sum  ofoOOL    The  deposit  was  accompamed  with  a  wnt- 
<<  ra^hoidtr     ten  memorandum,  signed  by  the  bankrupt,  as  follows: 
mention^^'poii.      "  The  interest  of  300/.  in  these  policies  I  transfer  to 
SrpliJi^iars    M^-  •'^^^  Worged,  of  Ashford,  Kent;  for  which  vahie 
ofthepohciesin  received  has  been  had,  with  5  per  cent,  interest. 

question,  and  ^ 

inquiring  what        «  January  26,  1830.  J.  E.  Eylesr 

sum  the  office 

they  werrde\i-  Worged  had  obtained  the  usual  order  of  the  Court, 

ca^illd?-  referring  it  to  the  Commissioner  to  inquire  whether  he 

w*'1i  s^^ffic^ent  ^^^  ^^  equitable  mortgagee,  or  not,  and  for  the  sale  of 

notice  to  the  ^^  policies,  if  the  Commissioner  should  find  in  the 

office  of  a  * 

change  of         affirmative.     It  appeared  that  some  time  after  the  poli- 

ownership* 

cies  had  been  deposited  with  Worged^  but  before  the 
issuing  of  the  commission,  he  addressed  the  following 
letter  to  the  Secretary  of  the  Eagle  Insurance  Office : 

"  Mr.  N.  P.  Smith. 
"  Sir, — /  am  holder  of  the  undermentioned  policies, 
and  shall  feel  obliged  if  you  will  inform  me  what  sum 
the  office  will  give  if  they  are  delivered  up  to  be  can- 
celled, with  the  consent  of  the  parties. 

''  No.  79,766,  5  May  1829,  500/.  Maria  Eylet. 
65,953, 19  Feb.  1822,  500/.  J.  E.  Eyles. 
"  Your  reply  will  oblige  your  obedient  servant, 
"  Ashford,  19  October  1831.        John  Worgedr 

The  Commissioner  found,  that  according  to  the  au- 


Strigiit 
and  another. 
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thority  of  decided  cases  (a),  and  a  late  decision  of  the  1832. 
present  Master  of  the  Rolls,  notice  to  the  insurance  Exparte 
oflBce  of  an  assignment  by  the  bankrupt  of  a  life  policy 
was  not  necessary  to  be  given  on  the  part  of  the  as- 
signee of  the  poUcy,  to  render  the  assignment  vaUd ; 
bat  that  in  fact  such  notice  was  in  this  case  given :  and 
he  therefore  found,  that  Worged  had  a  valid  equitable 
mortgage  on  these  policies  of  assurance,  and  accord- 
ingly ordered  them  to  be  sold  by  public  auction. 

The  present  petition  was  from  the  assignees  of  the 
bankrupt,  praying  the  Court  to  reverse  the  order  of  the 
Commissioner. 

Mr.  Moore  and  Mr.  Sturgeon  in  support  of  the 
petition.  The  deposit  of  the  policies  in  this  case  did 
not  amoimt  to  an  equitable  mortgage,  so  as  to  bind  the 
assignees ;  as  no  valid  notice  was  given  to  the  office  by 
the  mortgagee.  The  notice  given  by  Worged  was 
nothing  more  than  a  letter  of  inquiry  as  to  what  sum 
the  office  would  give  for  the  policies.  [Sir  A.  Pell.  But 
it  was  an  announcement  that  he  was  the  holder  of  the 
security.]  Nobody  would  infer  from  that  letter  that 
he  had  a  lien  on  the  policies.  [Sir  A.  Pell.  Is  not  the 
language  of  this  letter,  in  common  sense,  enough  to  put 
the  office  on  its  guard?  Sir  G.  Rose.  The  simple 
question  is,  whether  the  Commissioner's  report  is  suf- 
ficient, or  not.  The  Courts  have  held  the  least  cir- 
cumstance, in  point  of  notice,  sufficient;  and  here  the 
mortgagee  informs  the  office  that  he  is  the  holder  of 
the  policies.  Sir  .7.  Cross.  In  the  memorandum  of 
transfer,  I  observe  the  bankrupt  says,  he  transfers  his 

(a)  See  Falkner  ▼.  Case,  1  Bro.  125  ;  Jonet  v.  Gibbons,  9  Ves.  411.    But 
tee  William  v.  Thorp,  2  Sim.  269. 
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1832.  interest  in  these  policies;  and  the  notice  given  to  the 
Ex  parte  office  by  Worged  is  not  of  the  transfer  of  the  inierestf 
ai^™oaier.  ^^'  ^^  *  transfer  of  the  policies.  But  it  does  not 
appearj  that  the  office  made  any  objection  to  the  form 
of  the  notice.  What  would  have  been  the  effect,  if 
there  had  been  no  notice  ?]  The  office  would  then  have 
been  justified  in  paying  the  amount  of  the  policy  to  the 
person,  whose  name  appeared  in  their  books  as  the 
owner  of  it.  They  might  have  thought,  that  the  expres- 
sion '*  holder"  merely  meant  the  holder  for  safe  custody. 

Sir  A  Pell,  (o) — There  are  some  points,  really,  so 
clear, — so  free  from  all  controversy  and  dispute, — that 
it  presses  a  little  on  one*s  patience  to  be  called  upon  to 
discuss  them.  If  there  are  any  words  sufficient  in  the 
English  language  to  express  a  notification  of  a  change 
of  ownership,  this  letter  to  the  insurance  office  con- 
tained full  notice  of  that  change.  The  petition  must 
therefore  be  dismissed;  and  as  this  is  so  plain  a  case, 
and  there  are  no  grounds  whatever  for  presenting  the 
petition,  I  am  of  opinion  that,  to  mark  our  sense  of  the 
impropriety  of  presenting  it,  the  assignees  should  be 
made  personally  to  pay  the  costs. 

Sir  J.  Cross. — I  entirely  concur  with  the  Conmuii- . 
sioner,  and  my  learned  colleague.     The  mortgagee  was 
legally  possessed  of  these  pohcies,  and  of  all  right  and 
interest  in  them;  for  there  was  an  actual  transfer  of 
them  made  to  him  by  the  bankrupt  in  January  1830. 

Sir  G.  Rose  concurred. 

Petition  dismissed  with  costs,  to  be  paid 
personally  by  the  assignees. 

(a)  Enkint,  C.J.  was  absent  through  iodispositioB. 
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1832. 
Ex  parte  Williamson. — In  the  matter  of  Williamson.     „  "; 

'  Southampton 

JflR.  ANDERDON  applied  for  time  to  answer  the       JuLy  3. 
affidavits  filed  in  support  of  the  petition,  which  was  f^^^  affidavits 

^^  ^  in  support  of  a 

answered  for  the  19th  June,  and  was  now  standing  in  petition  are  very 

°        volaminous,  the 

the  paper  for  hearing.     The  affidavits  were  filed  on  the  Conn  will  give 

^  ,    ,  respondent  time 

20th  June,  and  were  very  voluminous,  consisting  of  200  to  answer  them, 

upon  payment 
folios.  of  costo,  al- 

though the  peti- 
tion IS  in  the 

Mr.  Montagu  opposed  the  application,  on  the  ground  m^Lid'i2*(^ys 
that  it  was  made  so  long  as  twelve  days  after  the  filing  si^^^ltSda. 
of  the  affidavits,  and  there  was  no  affidavit  on  the  part  ^'^  "^^^  ^^' 
of  the  respondent  explaining  the  cause  of  the  delay. 

The  Court,  however,  thought  it  reasonable 
that  the  respondent  should  have  time  to 
answer  the  affidavits,  on  payment  of  the 
costs  of  the  application,  and  of  the  day. 


In  the  matter  of  Fletcher.  sam  place. 

July  4. 

]M[R.  wig  ram  applied  to  the  Court  to  rescind  an  Where  the  per- 
son against 
order,  which  had  been  made  on  the  Slst  June  last  (a),  whom  a  fiat  is 

isstifid  amiliGS  to 

for  suspending  the  advertisement  of  the  bankruptcy  in  the  Court  for  a 
the  Gazette.     The  order  had  been  obtained  ex  parte,  the^dvertise- 
and  none  of  the  proceedings  before  the  Commissioners  Gaaette,  and 
at  the  opening  of  the  fiat  were  produced  to  the  Court,  ti^fi*if2  he 
when  the  order  was  procured.  ^7^  no  debt  to 

^  the  petitioning 

Sir  G.  Rose.    As  it  was  sworn  by  the  bankrupt,  creditor,  it  is 

•^  *  '  not  necessary 

that  it  was  a  fraudulent  commission,  we  did  not  want  that  the  Court 

should  inspect 

to  inspect  the  proceedings.    When  the  objection  to  the  the  proceedings. 

(u)  See  ante,  90,  and  pott,  327. 
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I&d2.        commission  is  independent  of  the  proceedings^  as  in 
"  this  case,  where  the  bankrupt  swore  before  adjudica^ 

Flktcuer.  tion,  that  there  was  no  debt  whatever  due  from  him  to 
the  petitioning  creditor^  there  is  no  use  to  refer  to  the 
proceedings  (a);  and,  indeed,  there  is  no  ease  where  die 
Court  is  more  imperatively  called  upon  to  make  the 
order  of  which  you  complain,  than  upon  such  an  affida- 
vit as  was  sworn  to  by  the  bankrupt  on  this  occaaioD. 
With  regard  to  the  application  being  made  ex  parte, 
the  practice  allows  of  its  being  so  done;  otherwise,  the 
advertisement  might  appear  in  the  Gazette,  before  the 
application  could  be  granted. 

Erskine,  C.  J.  I  do  not  see  how  you  make  out  any 
grievance,  by  the  suspension  of  the  advertisement  in  the 
Gazette. 

Mr.  Wigram.  The  advertisement  would  prevent 
those  persons  who  are  indebted  to  the  bankrupt  from 
paying  him  the  amount  of  their  debts,  which  would  be 
so  much  money  saved  to  his  creditors.  The  bankrupt 
is  actually  now  secreting  himself,  and  cannot  be  found* 

The  Court,  under  the  circumstances,  allowed 
that  notice  of  a  motion  to  rescind  the  former 
order  might  be  served  upon  the  solicitor 
who  obtained  it. 

(a)  Where  there  is  any  doubt,  however,  from  the  bankrupt's  own  state* 
loent,  as  to  the  sufficiency  of  the  debt,  or  the  act  of  bankruptcy,  an  iaspee- 
tion  of  the  proceedings  seems  then  to  be  indispensable  j  £r  ^rte  AmuoairA, 
2  G.  &  J.  89.    And  when  this  case  of  Ex  parte  Fletcher  came  afterwards 
before  the  Court  (on  the  10th  July)  on  an  incidental  question  of  costs.  Sir  (?. 
Rose  drew  the  following  distinctioa  as  to  the  practice  in  this  particniar. 
Where  the  bankrupt  has  delayed  applying  for  a  supersedeas,  and  assignees  hare 
been  elected,  the  Court  has  invariably  withheld  the  proceedings  from  inspec- 
tion ;  but  if  he  makes  the  application  instanter,  and  before  the  choice  of 
assignees,  the  Court  has  in  that  case  allowed  the  bankrupt  to  look  into  ihn 
proceedings,  that  he  may  know  the  evidence  on  which  he  has  been  declaieii 
bankrupt. 
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1832.    . 
Bx  parte  Coombes. — In  the  matter  of  Coombes  and        

,  Scuihamptoii 

another.  Buiidwgi, 

July  4. 

This  was  a  petition  by  one  of  two  bankrupts^  praying  One  of  two  as- 
signees admits 
that  a  surviving  assignee  might  be  ordered  to  pay  to  in  the  audit 

lihn  an  allowance  of  10/.  per  cent,  on  the  net  produce  of  to  a  dividend, 
bis  estate,  which  had  paid  a  dividend  of  20s.  In  the  sum  was  re-^ 
pound;  and  there  had  been  a  final  dividend  declared  ^Lne^s,appU- 
ilso  under  the  joint  estate,  under  which  the  joint  ere-  ^^^'^^^  ^ jjj^® 
Jitors  had  received  more  than  10*.  in  the  pound.    The  bankrupt,  on  a 

'-  petition  for  his 

soimnission  was  Issued  In  July  1814,  and  two  persons  allowance  after 

^  '^  the  death  of  thU 

of  the  names  of  Farmer  and   Howard  were  chosen  assignee,  is  en- 

titled  to  an  in- 

atsignees.     The  bankrupt  obtained  his  certificate  on  quiry  whether 
the  20th  October  1814,  and  a  final  dividend  was  de-  sum  ever  came 
clared  under  his  separate  estate  In  1820,  when  Farmer  of  the  su^iving 
alone  signed  the  audit  paper,  admitting  that  346/.  12*.  ^**s°®®' 
lid.  was  reserved  by  the  assignees  and  applicable  to 
the  claims  of  the  joint  creditors.  Farmer  subsequently 
cUed;  and  the  excuse  set  up  by  Howard,  the  surviving 
assignee,  for  not  paying  the  allowance,  was,  that  the 
money  never  came  to  his  hands,  but  was  received  and 
retained  by  Farmer,  the  deceased  assignee. 


Mr.  Ching,  in  support  of  the  petition,  contended,  that 
although  Howard  did  not  sign  the  audit  paper,  which 
admitted  the  sum  above  mentioned  to  be  in  the  hands 
of  the  assignees,  he  signed  other  papers  at  the  audit 
meeting  equivalent  to  such  an  admission.  But  assig- 
nees are  jointly  and  severally  liable;  and  it  is  said  by 
the  Vice-Chancellor  in  Ex  parte  Gr\ffin{a),  that  "  if 
by  the  act  of  one  assignee,  out  of  the  course  of  his  duty, 

(a)  2G.&  J.  116. 
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1832.        ^^^  ^'^^^^  property  is  placed  within  the  single  power  of 
_  the  other  assignee,  there  is  no  doubt  but  both  are 

l^x.  pailB 

CooMBM.      liable." 

Mr.  Twiss  for  the  surviving  assignee.  It  appears, 
that  the  final  dividend  was  made  so  long  ago  as  the  year 
1820,  and  the  bankrupt  lets  twelve  years  go  by  without 
making  any  claim  for  his  allowance.  There  is,  how- 
ever, in  this  case,  not  only  the  absence  of  all  proof  that 
Howard  ever  received  a  farthing  of  this  money,  but  it 
does  not  appear  even  from'  the  terms  of  the  audit  paper, 
that  the  money  was  ever  actually  in  the  hands  of  either 
of  the  assignees. 

Mr.  Ching.  The  bankrupt's  allowance  ought  to  be 
paid  out  of  the  money  reserved  for  dividends,  as  this 
sum  is  stated  to  be  in  the  audit  paper. 

Sir  G.  Rose. — You  do  not  raise  that  point  on  the 
facts  stated  in  your  petition,  which  merely  alleges  that 
there  is  a  certain  sum  found  by  the  Commissioners  in 
the  hands  of  the  assignees.  There  may  be  a  question, 
too,  whether  you  should  not  have  brought  the  repre- 
sentatives of  the  deceased  assignee  before  the  Court 
Until  the  6  G^.  c.  16,  you  had  no  right,  as  a  single 
bankrupt  under  a  joint  commission,  to  any  allowance, 
unless  you  could  prove  that  every  other  party  against 
whom  the  commission  issued  was  also  entitled  to  it(a)« 

Sir  J.  Cross. — I  find,  that  the  ISSd  section  of  the 
Bankrupt  Act  (6)  enables  the  bankrupt  to  call  upon 

(a)  Sec  the  129th  section,  which  now  relieves  the  bankrupt  from  this 
hardship. 
(6)  6  G.  4.  c.  16. 
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ignees,  to  declare  to  him  how  they  have  disposed 
estate.    He  has  a  rights  therefore,  to  inquire  of 
orviyiDg  assignee,  whether  he  knows  any  thing 
this  money,  and  how  it  has  been  applied. 
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1832. 
£x  parte 

COOMBIS. 


IKINE,  C.  J. — It  appears  strange,  that  the  bank- 
ho«ild  suffer  a  final  dividend  to  be  made,  without 
laiming  his  allowance;  although  the  Commissioners 
a  surplus  of  346/.  I2s.  to  remain  in  the  hands  of 
signees.  I  think,  however,  that  there  ought  to 
inquiry,  but  that  it  should  be  confined  to  the 
ing  assignee. 

Order  made  accordingly,  that  it  should  be 
referred  to  the  Commissioner  to  inquire, 
whether  any  and  what  part  of  the  sum  of 
346/.  I2s.  ever  came  to  the  hands  of  the 
surviving  assignee,  and  whether  such  money 
is.  applicable  or  not  to  the  payment  of  the 
bankrupt's  allowance. 


urte  William  Kedie  and  John  Houghton. — In 

matter  of  James  Houghton  and  John  Watts.         BuoS^ 

July  4. 

S  was  a  petition  of  the  trustees  under  the  mar-  The  two  trustees 
settlement  of  the  bankrupt  Houghton  and  his  wife,  riage  settlement 
ig  that  the  trustees  might  be  allowed  to  prove  the  ^pt,  advance" 
)f  1451/.  135.  4d.  against  the  joint  estate  of  the  ^^'^Uy  ^f  hU 

bond,  the 
of  the  trust  fund,  ^ which  was  his  wife's  fortune,)  for  the  purpose  of  being  employed  in 
oeM ;  and  one  of  tne  trustees  afterwards  enters  into  a  parol  agreement  with  H,  and  his 
that  the  loan  should  be  considered  a  debt  due  from  tne  partnership: — Held,  that  this 
ent  agreement  was  in  the  nature  of  a  collateral  security,  and  that  the  trustees  could 
oth  against  the  joint  estate  and  the  separate  estate  of  H,,  making  their  election  after- 
xmh  which  estate  they  would  receive  dividends. 
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18S2.        two  bankrupts,  and  also  upon  the  separate  estate  of 
ExMrid       Houghton,  the  trustees  making  their  election  from  whidi 
andanother     ^^^^  ^^Y  would  receive  dividends. 

It  appeared,  that  by  the  trusts  of  the  settlement  die 
sum  of  1300/.,  which  was  the  wife's  money^  was  settled 
upon  the  petitioners,  upon  trust  after  the  solemiiiadk» 
of  the  marriage  to  lend  and  advance  the  same  to  the 
bankrupt,  James  Houghton,  for  twelve  calendar  months, 
upon  his  bond,  payable  with  interest,  and  at  the  disoe- 
tion  of  trustees,  either  to  continue  the  same  on  soch  se- 
curity, or  to  call  it  in.  After  the  marriage,  it  was  agreed 
between  Houghton  (the  bankrupt)  and  his  partner  fVaiii, 
that  Houghton  should  procure  this  money  for  the  use  of 
the  partnership;  and  Houghton  accordingly  applied  to 
the  trustees  for  that  purpose,  who,  qnder  the  power 
given  to  them  by  the  settlement,  advanced  the  1300^  to 
Houghton  the  bankrupt;  who  on  the  5th  December 
1827  gave  his  bond  to  the  trustees,  to  secure  the  re- 
payment of  the  money  with  interest  on  the  5th  Decem- 
ber following.     On  the  day  after  Houghton  received 
this  money  from  the  trustees,  he  paid  it  over  to  his 
partner  Watts  for  the  purposes  of  the  partnership,  and 
an  entry  of  the  receipt  of  the  money  was  made  in  the 
partnership  cash  book.    After  this  advance,  Kedie^ooe 
of  the  trustees,  had  an  interview  with  both  the  bank- 
rupts at  their  house  of  business;  when  they  informed 
him  that  the  money  had  been  borrowed  on  the  partne^ 
ship  account,  and  had  been  appUed  to  the  purposes  of 
their  joint  trade;  and  it  was  then  agreed  between  Ke& 
and  the  bankrupts,  that  their  firm  was  to  be  considered 
liable  to  the  trustees  for  the  repayment  of  the  moneyi 
with  interest,  as  a  partnership  debt;  and  that  as  the 
trustees  lived  at  a  distance  in  the  country,   and  as 
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Hamghton  was  entitled  under  the  settlement  to  receive  1832. 
the  interest  on  the  1300/.  for  his  life,  such  interest  jsTparte 
should  be  paid  by  the  partnership  to  Houghton^  instead  ^^^^^ 
of  its  being  remitted  to  the  trustees  and  by  them  paid 
over  again  to  Houghton,  In  pursuance  of  this  agreement, 
an  account  was  opened  in  the  partnership  private  ledger, 
entitled,  '*  The  trustees  of  Mrs.  Houghton,''  in  which 
the  ram  of  1300/.  was  placed  to  their  credit  with  the 
partnership.  The  trustees  stated,  that  they  allowed 
this  sum  to  continue  on  loan  to  the  partnership  after 
the  time  limited  in  the  bond,  in  the  confidence  that 
mder  the  agreement  they  had  entered  into  with  the 
bankrupts,  the  partnership  would  continue  liable  to  the 
tmatees  for  the  repayment  of  the  money.  The  amount 
dne  to  the  trustees  for  principal  and  interest  at  the  date 
of  the  commission  was  1451/.  ISs.  4J.,  which  sum  they 
applied  to  prove  against  the  joint  estate,  as  well  as  the 
separate  estate  of  Houghton,  reserving  their  election  to 
reoehre  dividends  out  of  either  of  those  estates;  but  the 
Commissioner,  Mr.  Fane,  rejected  the  proof  upon  the 
joint  estate.  The  present  petition,  therefore,  was  by 
way  of  appeal  from  his  decision. 

Mr.  Twiss  and  Mr.  Flather  appeared  in  support  of 
the  petition.  The  members  of  a  partnership  may  agree 
to  make  that  a  joint  debt,  which  was  first  a  separate 
debt;  and  in  this  case  there  was  the  consent  of  both 
partners  that  the  1300/.  advanced  by  the  trustees 
should  be  considered  a  joint  debt.  Even  if  the  money 
had  not  been  trust  money,  that  agreement  would  make 
the  joint  estate  liable;  but  the  principle  will  apply  with 
greater  force  to  trust  monies  used  for  the  purposes  of 
a  partnership.    That  the  money  in  this  case  was  so  ap- 
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183je.  plied,  is  sufficiently  shown  by  the  entries  in  the  partner- 
^~^      ship  books,  as  well  as  by  the  agreement  made  between 

,^*'*"  the  two  bankrupts  previous  to  the  loan  of  the  money  by 
the  trustees  to  the  bankrupt  Houghton.  And  it  may 
be  collected  from  what  Lord  Thurlow  says  in  Ex  parte 
Jackson  (a) f  that  where  one  partner  is  indebted  by  bond, 
the  payment  of  interest  on  the  debt  by  both  the  part- 
ners will  make  the  joint  estate  liable  for  the  debt,  where 
a  joint  commission  is  issued  against  the  two  partners. 

Mr.  Swanston  and  Mr.  Keent  for  the  assignees.  The 
question  in  this  case  is  purely  one  of  law, — ^whether  that 
which  was  first  a  separate  debt  can  be  converted  into  a 
joint  debt.  The  trustees  originally  lend  this  money  to 
Houghton  on  his  separate  bond,  without  any  mention  of 
the  purposes  to  which  he  meant  to  apply  it ;  and  it  is  not 
because  he  uses  the  money  in  the  partnership  business, 
that  it  becomes  a  partnership  debt  due  to  the  tnisteei. 
Our  proposition  is,  that  there  is  not  suflicient  evidence 
in  this  case  of  the  debt  being  a  joint  debt  firom  the  two 
partners.  In  order  to  convert  a  separate  debt  into  a 
joint  one,  there  must  be  the  consent  of  all  the  contract- 
ing parties.  Now  here  there  were  two  joint  creditors, 
who  made  a  separate  loan  to  the  bankrupt  HougkioKt 
and  only  one  of  those  creditors  was  a  party  to  the  agree* 
ment  alleged  to  have  been  made  afterwards  with  HoMglh 
ton  and  his  partner.  That  distinguishes  this  case  fima 
the  case  of  Ex  parte  Clowes  (b),  which  might  have  been 
cited  in  support  of  the  petition.  The  entries  in  die 
partnership  books  do  not  affect  the  law  of  the  case.  A 
loan  of  trust  money  is  not  in  its  nature  different  firom 

(n)  1  Ves.  juD.  131.  (h)  2  Bio.  595. 
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a  loan  of  any  other  money,  except  as  to  what  constitutes  ISS2. 
a  breach  of  trust;  and  that  is  not  pretended  in  this  case.  ETpurte 
The  question  is  here,  whether  a  simple  contract  agree-  andaiiotber. 
ment  can  be  made  with  one  of  two  joint  obUgees  of  a 
bond,  80  as  to  a£Fect  the  liability  of  the  obligor  to  both 
the  obligees.  If  that  cannot  be  done,  how  can  the  trus- 
tees in  this  case,  to  whom  the  bond  was  given  by  Houghs 
tOH,  take  advantage  of  the  subsequent  parol  agreement, 
made  by  one  of  the  trustees  with  Houghton  and  his 
partner  Watts?  [Sir  J.  Cross.  The  parol  promise  of 
the  two,  and  the  bond  of  the  one,  are  both  collateral  and 
independent  securities.]  The  bond  was  conditioned 
for  payment  in  a  twelvemonth;  but  if  the  separate  debt 
of  the  one  was  to  be  converted  into  a  joint  debt  of  the 
two,  it  might  have  been  recovered  insianter,  which 
would  materially  have  varied  the  original  contract  of 
the  parties. 

Eeskine,  C.  J. — I  can  entertain  no  doubt,  that  this 
eonstituted  a  joint  debt.     The  money  was  borrowed 
for  partnership  purposes,  and  was  so  applied, — Mr. 
KedsCf  one  of  the  trustees,  becoming  a  party  to  the  con- 
tract.   And  I  think  it  would  be  no  answer  to  an  action 
%tlaw,  against  two  partners  for  money  lent  to  them  to 
be  employed  in  their  business,  that  one  of  the  parties 
W  given  a  bond  for  the  same  debt.    It  cannot  be 
'o&bted,  after  the  case  of  Ex  parte  Jackson  (a),  that 
Qoder  a  commisnon  of  bankrupt  the  amount  of  a  bond 
^bt  due  from  one  partner,  which  has  been  adopted 
"7    both  partners,  may  be  proved  against  the  joint 
^^te.    Now' what  are  the  facts  here?     It  appears, 
^"at  after  the  money  was  advanced  by  the  trustees  to 

(a)  1  Vcs.  jun.  131. 

Vol.  II.  z 
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188t.  HougkiaHf  Kedie  had  an  interriew  with  both  pirt« 
£xpiiit0  nen,  when  they  admitted  that  the  money  had  been 
^mJ^^I^^  borrowed  for  the  use  of  the  partnership,  and  had  been 
so  applied,  and  agreed  to  consider  it  as  a  partnersbip 
debt.  Kedie  consents  to  this.  Then,  when  we  torn 
to  the  books  of  the  partnership,  we  find  there  a  regular 
entry  made  of  this  very  money  being  advanced,  and 
credit  given  for  the  amount  to  **  the  trustees  of  Mn. 
Houghton.**  Upon  the  evidence,  therefore,  afforded 
by  these  books,  and  this  credit  account,  I  have  no 
doubt,  that  the  debt  was  properly  admissible  in  proof 
against  the  partnership.  For,  as  I  have  already  inti- 
mated, I  think  it  is  no  answer  to  a  joint  action  against 
several  joint  contractors,  that  one  had  given  to  the 
creditor  a  separate  security. 

Sir  A.  Pell. — I  think  the  case  of  Ex  parte  Jaeimm^ 
as  well  as  that  of  Ex  parte  Williams  (a),  both  show,  that 
there  may  be  an  agreement  of  the  creditor  to  wAt 
that  a  joint  debt  from  two,  which  was  originally  a  sepa- 
rate debt  from  one.  The  Commissioner,  therefor^ 
appears  to  me  to  have  acted  erroneously;  for  it  b  too 
much  to  say,  that  the  trustees  have  not  in  this  case  a 
right  to  elect  under  which  estate  they  wiD  daim  their 
dividend. 

Sir  J.  Cross. — I  entirely  agree  with  what  has  bean 
said  in  the  argument  for  the  respondents,  namely,  dial 
a  specialty  debt  contracted  by  A.  cannot  by  a  mere 
parol  agreement  be  converted  into  a  simple  contract 
debt  of  il.     But  it  may  be  made  a  consideration  ibr 

(a)  Buck,  13. 
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a  simple  contract  debt  of  A.  and  B.  In  this  case,  the 
creditor  makes  an  express  stipulation,  by  way  of  col- 
lateral security,  that  the  two  partners  should  be  jointly 
liable  for  a  debt  previously  contracted  by  one,  and  they 
consent.  I  therefore  think  that  the  petitioner  is  entitled 
to  take  his  dividend  either  out  of  the  joint  estate  of  the 
partnership,  or  the  separate  estate  of  James  Houghton. 


1832. 

£x  parte 
Kbdis 
and  another. 


Sir  G.  Rose  concurred. 


Order  made  pursuant  to  the  prayer  of  the 
petition;  and  costs  of  all  the  parties 
directed  to  be  paid  out  of  the  estate. 


Ex  parte  Fletcher. — In  the]^matter  of  Fletcher. 

XHIS  was  a  motion  to  discharge  or  vary  an  order  (a), 
which  had  been  made  for  staying  the  advertisement  of 
the  bankruptcy  in  the  Gazette. 

Mr.  Wigram,  Mr.  K.  Parker,  and  Mr.  G.  Richards, 
now  appeared  in  support  of  the  motion ;  and  read  an 
affidavit  of  a  witness,  who  swore  that  there  was  a  good 
^ingi  A  good  petitioning  creditor's  debt,  and  a  good 
act  of  bankruptcy.  The  bankrupt  has  sworn  the  con- 
^^nr.  But  if  there  is  any  doubt  on  the  subject,  we 
We  got  the  legal  right  to  have  the  adjudication,  by 

(*)  See  anti,  p.  90.  It  appeared,  that  the  order  to  suspend  the  advertise- 
'^^  hid  been  made  pn  the  affidavit  of  the  bankrupt,  stating  that  there  waf 
^  ^Itt  due  from  him  to  the  petitioning  creditor,  and  that  the  petitioning 
^^lor  had  filed  a  bill  in  Chancery  against  the  bankrupt  for  a  partoexship 

z2 


Southampton 

Buildingt, 

July  6. 

Where  a  trader, 
against  whom  a 
fiat  issues, 
swears  that  he 
owes  no  debt  to 
the  petitioning 
creditor,  and 
has  committed 
no  act  of  bank- 
ruptcy, the 
Court  will  stay 
the  advertise- 
ment in  the 
Gazette;  a  for- 
tiori, if  there 
does  not  appear 
to  be  a  clear 
debt  and  act  of 
bankruptcy  on 
the  proceedings. 
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.ISS2,  the  decision  of  the  Commissioners  in  our  favour,  who 
£[  ■  had  all  the  witnesses  before  them^  and  were  competent 
Flktchfu.  to  decide.  Then  as  to  the  Chancery  suit.  Why  is  a 
petitioning  creditor^  who  has  filed  a  bill  against  the 
bankrupt,  to  be  prevented  from  takmg  out  a  fiat,  any 
more  than  a  creditor  who  sues  out  an  execution  against 
the  bankrupt?  The  fiat  is  issued  for  the  benefit  of  die 
creditors  at  large;  and  are  they  to  be  deprived  of  this 
benefit,  because  the  person  who  has  the  carriage  of  the 
fiat  has  proceeded  in  Chancery  against  the  bankrupt! 
But  supposing  the  petitioning  creditor's  debt,  or  the 
act  of  bankruptcy,  is  not  a  good  one,  we  may  supply 
the  defect  by  proving  others.  In  the  case  of  a  petition 
to  supersede  the  commission  issued  against  White  and 
Metcalf,  where  there  did  not  appear  to  be  any  clear 
act  of  bankruptcy  on  the  proceedings,  Lord  Lyndhuni 
said,  non  constat  that  other  acts  might  not  be  proved; 
and  refused  to  supersede  the  commission  on  this  ground 
alone.  But  here  there  is  no  such  defect  on  the  pro- 
ceedings; and  in  such  a  case  Lord  Eldon  refused  to 
suspend  the  advertisement  of  the  bankruptcy  in  the 
Gazette  (a).  Then,  as  to  the  publicity  occasioned  by 
an  advertisement  appearing  in  the  Gazette, — the  dif- 
ferent affidavits  which  have  been  made,  and  the  pro- 
ceedings in  this  Court,  have  already  made  the  matter 
public  enough,  without  any  injury  to  be  apprehended 
from  any  further  publication  of  it. 

Mr.  Temple^  Mr.  Swanston^  and  Mr.  Bichner^  wlx> 
appeared  for  the  bankrupt,  in  opposition  ta  the  motion, 
were  stopped  by  the  Court. 

(a)  Ei^arte  Aintvmth,  2G.&J.  89. 
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Erskine,  C.  J. — The  Court  has  looked   carefully        1832. 
through  the  proceedings,  and  the  affidavit  on  which  the       tTMrte 
application  for  the  order  was  founded.     But  we  thought    -^"tchsb. 
the  affidavit,  in  the  first  instance,  before  we  had  seen 
the  proceedings,  quite  sufficient  to  justify  the  Court  in 
making  the  order  to  suspend  the  advertisement.     And 
now  that  we  have  seen  the  proceedings,  we  are  of  opi- 
nion that  the  requisites  to  support  the  commission  have 
not  been  made  out,  as  they  ought  to  be,  and  would 
be  required,  upon  the  trial  of  an  issue. 

Sir  A.  Pell, — All  I  can  say  is,  that  when  I  refer  to 
the  Lord  Chancellor's  judgment  in  Ex  parle  Ainsworth, 
I  do  not  think,  upon  looking  at  these  proceedings,  that 
there  is  enough  in  them  to  justify^^s  in  discharging  the 
order. 

Sir  J.  Cross.— As  there  has  been  a  petition  pre- 
sented to  supersede  this  fiat,  and  that  question  will 
shortly  come  before  us,  it  seems  to  me  highly  expedient, 
that  the  advertisement  of  the  bankruptcy  in  this  case 
ihould  in  the  meantime  be  suspended. 

Sir  G.  Rose. — I  apprehend,  that  there  is  no  principle 

Jnore  clear  in  the  bankrupt  law  than  this, — that  when  a 

bader,  against  whom  a  commission  had  been  issued,  came 

'^fore  the  Lord  Chancellor,  and  swore  that  he  owed 

^  debt  to  the  petitioning  creditor,  and  had  committed 

^^  act  of  bankruptcy,  but  that,  on  the  contrary,  he 

''^^  perfectly  solvent,  and  that  he  should  be  ruined  if  he 

^^  adjudged  a  bankrupt  in  the  Gazette, — the  Chan- 

^llor  was  umformly  in  the  habit  of  suspending  the 

^^Vertisement.    All  that  was  required  was,  an  affidavit 

^f  Ho  act  of  bankruptcy,  and  of  solvency.    If  the  pro-^ 
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Ezptrte 


oeedings^  indeed,  were  right  on  the  face  of  them,  then 
the  Court  would  not  interfere.  But  looking  at  these 
proceedings,  I  could  never  as  a  Judge  direct  a  jury  to 
find  an  act  of  bankruptcy  on  such  evidence  as  is  there 
set  forth.  When  I  find,  therefore,  that  the  ostennbk 
object  in  issuing  this  fiat  was  to  dissolve  an  existing 
partnership  between  John  Fletclier  and  JosephFleider, 
that  a  bill  in  Chancery  was  filed  by  one  partner  against 
the  other,  and  that  a  cross-bill  was  also  filed  betweeo 
the  same  parties,  I  think  it  was  against  good  fiuth  to 
resort  to  another  independent  process  than  that  which 
the  parties  had  pledged  themselves  to  adopt  by  the 
institution  of  these  suits  in  equity,  where  every  right 
depending  between  them  might  have  been  more  pro- 
perly adjusted. 


Motion  dismissed  with  costs,  but  with  liberty 
for  the  party  to  apply  to  the  Court  again 
on  that  point,  if  in  the  result  he  should  be 
able  to  support  the  fiat« 


Southampton 

Buildings, 

July  9, 

Where  a  peti- 
tion is  in  the 
paper  for  hear- 
ing on  Monday, 
and  the  respon- 
dent only  files 
his  affidavits  on 
the  previous 
Saturday,  the 
petitioner  is 
entitled  to  an 
order  for  time  to 
answer  them. 


Ex  parte  Gladdish. — In  the  matter  of  Sanostee^ 


The  respondent  in  this  case  had  only  filed  his 
vits  on  Saturday,  and  the  petition  being  set  down  for 
hearing  in  the  paper  of  this  day,  the  following  Mondijr^ 

Mr.  Swanstom  and  Mr.  Keene,  for  the  petitioner^ 
objected  to  the  affidavits  being  read,  as  the  petitimier 
had  not  had  time  to  answer  them.  They  had  no  ob' 
jection  to  proceed  with  the  hearingi  if  the  affidavits 
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were  not  read;  but  if  the  reading  of  them  was  insisted 
upon^  they  must  apply  to  adjourn  the  hearing  on  pay- 
ment of  the  costs  of  the  day. 
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£i  parte 
Gladdiim. 


lir  G.  Rose. — Your  course  is  clear.  They  have 
certainly  a  right  to  read  the  affidavits ;  but  if  they  do, 
you  have  a  right  to  apply  for  time  to  answer  them. 


The  hearing  was  accordingly  adjourned,  on 
payment  of  the  costs  of  the  day. 

Mr.  Mani€igu  appeared  for  the  respondent. 


Ex  parte  Bolan. — In  the  matter  of  Hall  and  another,     '^hampton 

*  Buuaings, 

July  9. 

Mr.  ANDERDON  applied  to  the  Court,  that  the  whereacoun- 
fiat  in  this  case  might  be  directed  to  Commissioners  at  preferred  to  a 
Hexham,  in  Northumberland,  instead  of  being  directed 
to  a  London  Commissioner ;  on  an  affidavit,  that  the 
major  part  of  the  creditors,  and  the  witnesses  to  prove 
the  reqiusites  of  the  bankruptcy,  as  well  as  one  of  the 
bankrupts,  resided  in  the  counties  of  Durham  and 
Northumberland,  and  that  all  the  effects  of  the  bank- 
lupta  were  also  in  one  or  the  other  of  those  counties. 


The  Court  made  the  Order  accordingly. 
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1882. 


^B^ST*  ^^  P*''^^  Elsee.— In  the  matter  of  Joyner. 

July  9. 

When  an  order  IN  this  casc  the  Vice-Chancellor  had  made  an  order, 

has  been  made  *        •      .  • 

for  the  taxation  under  the  old  jurisdiction  in  bai^kruptcy,  for  the  tax- 
bill  of  costs,  ation  of  the  bills  of  costs  of  the  solicitor  under  the 
subsequently-  Commission;  and  reserved  the  consideration  of  the 
wlte  of  the  tox-  ^osts  of  the  petition  and  the  taxation,  until  afker  the 
heanl^imta  ^e  ^^^^^^  ^*^  made  his  certificate ;  with  liberty  however, 
^^^^h'^"  in  the  meantime,  for  either  party  to  apply.  It  ap- 
tificate,  nor       peared,  that  the  amount  of  the  bills  was  more  than 

unless  the  ori- 
ginal petition  is  1700/. — from  which  700/.  and  upwards  had  been  taken 

also  set  down  in 

the  paper.         off  on  taxation.    The  present  petition  was  for  payment 

of  the  costs  of  the  taxation,  and  the  costs  of  the  original 
.petition;  but  the  original  petition  had  not  been  set 
down  in  the  paper,  nor  had  the  Master  made  his  cer* 
tificate  under  the  Vice-Chancellor's  order.  The  peti- 
tion was  not  opposed,  the  soUcitor  not  having  instructed 
counsel  to  appear  on  his  behalf. 


The  Court,  after  much  discussion  on  the  point  of 
practice,  expressed  a  doubt  whether  they  could  make 
any  order  on  this  petition,  until  the  Master  had  made 
his  certificate  under  the  former  order,  and  the  original 
petition  was  set  down,  as  well  as  this  petition,  in  the 
paper.  But  the  soUcitor,  who  was  present  in  Court, 
and  wished  to  instruct  counsel  to  oppose  the  petition, 
agreed  to  waive  these  objections,  if  the  Court  would 
permit  the  matter  to  stand  over  to  a  future  day.  And 
so  it  was  finally  arranged. 
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1832. 


In  the  matter  of  Sell.  ^^H^^" 

July  9. 

This  was  a  petition  to  annul  a  fiat  for  want  of  prose-  sp«:iai  order 

'^  '■  made  for  toe 

cution^  and  to  proceed  with  a  second  fiat,  which  had  service  of  a 

petition  to  annul 

been  issued  by  another  creditor,  after  the  time  had  a  fiat,  where 

the  party  is  not 

elapsed  for  the  prosecution  of  the  first.    It  was  stated  to  be  met  with. 

on  affidavit,  that  the  petitioning  creditor  under  the  first 

fiat  was  staying  at  the  bankrupt's  house, — that  an 

attempt  had  been  made  to  serve  her  with  the  petition, 

but  that  she  could  not  be  seen,  on  account  of  aUeged 

illness. 


Mr.  6.  Richards  now  applied  to  the  Court  for  an 
order,  that  leaving  a  copy  of  the  petition  at  the  bank- 
rupt's house,  might  be  deemed  good  service. 

The  Court,  after  some  hesitation, — as  it  was  not 
positively  stated  in  the  affidavit,  that  the  petitioning 
creditor  was  actually  living  at  the  bankrupt's  house, — 
made  the  order  for  the  petition  to  be  served  on  the 
solicitor  who  took  out  the  first  fiat,  as  well  as  by  leaving 
a  copy  of  it  at  the  bankrupt's  house. 
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1832. 

Southampton    ^x  parte  H£NRY  White. — In  the  matter  of  Anna 
July  lofiSi,  Maria  Johnson. 

andJunt20,2l, 

1838  *^  ^'  ^HE  bankrupt  in  this  case  had  kept  a  public  house, 

A  joint  and  &nd  a  commission  was  issued  against  her  on  the  IMi 

Bojy  aote^'  ^^Y  ^SSO,  on  an  act  of  bankruptcy  committed  on  the 

pwtiesci^  14kh  of  the  same  month.  The  petitioner  claimed  to  be 
SStakbJ,°for  ^^^^^  a  Creditor  for  the  balance  due  to  him  as  the 

•ocunn^  ^^  indorsee  and  holder  of  the  joint  and  several  prondssorf 

payment  of  a  note  of  the  bankrupt  and  eight  other  persons,  whidi 

loan  of  money ;  *  -o  ir  .» 

and  one  of  the    was  in  form  as  follows : 

parties  signs  it 

some  days  after  ''  £1000.  London,  April  15,  1828. 

the  paity  who 

borrowed  the  Four  months  after  date  we  jointly  and  severally  pro- 

that  £e  note'  '  vnse  to  pay  to  Mr.  John  White  or  order,  the  sum  of 
an  additional^   ^^^  thousand  pouuds  with  interest. 
tTli^Lt^re  T.  H.  WorraU,  98,  St,  John  Street.- 

J^mone^"^  (Then  came  the  signatures  of  eight  other  persons 
ad!^ced,-or    before  that  of,) 

if  the  party  last  ' 

signing  had  pro-  <<  Anna  Maria  Johnson^  6S,  West  Smithfidd. 

mued  to  sign 

the  note  b^ore       Witness  the  parties'  signatures  hereto, 

the  advance  of 

the  money,  not^  Thomos  James  Sclhtf^  38,  Great  Surrey  Street** 

withstanding  it  _«„  .  %rx     ^  %  ^^       •      **.■    «  i 

might  not  have  This  note  was  on  a  \%8.  6a.  stamp.  On  the  9th  4mj 
afterwa^s.  *  1830  the  petitioner  tendered  his  proof  on  the  note 
monthsls^the'**  before  the  Commissioners,  and  proved  that  the  cond- 
th^V^ti^oY  deration  given  for  it  by  John  White,  the  payee,  was  the 
the  Court,  for     advance  made  by  him  of  the  sum  of  1000/.  by  way  of 

presentmg  a  pe-  "^  ^         ^ 

tition  for  re-      loan  to  T.  H.  WorraU,  the  first-named  maker  of  the 

hearing,—' 

sembitj  that       note,  for  the  purpose  of  working  a  copper  mine  called 

under  special 

circumstances  it  the  Lcgossick  Mine,  in  Cornwall ;  in  which  T,  H.  WorraUf 

may  be  dis-  i    i  i  .  i  i         •«     •■ 

pensed  with,  and  the  Other  parties^  whose  names  were  subscribed  as 
no  petition  for    makers  of  the  note,  were  shareholders  and  co-adven- 

rehearing  is  al- 
lowed for  costs 

Only,  does  not  apply  (come  semble,)  to  a  petition  for  a  rehearing  on  the  ground  of  an  erroneous 
decision  on  the  ments,  although  the  material  efi^t  of  such  decision  may  be  to  render  the  part/ 
liable  for  costs. 
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turers.  But  it  appearing  to  the  Commissioners,  upon  1632. 
the  examination  of  T.J.  Selby,  the  attesting  witness  to  ^  p^rte 
the  note,  that  the  money  had  been  advanced  upon  ^b"^' 
it  a  day  or  two  before  it  was  signed  by  the  bankrupt, 
and  that  she  had  made  no  previous  promise  or  agree- 
ment to  sign  any  such  note,  they  rejected  the  proof. 
A  petition  was  thereupon  presented  to  the  Lord  Chan- 
odk>r,  praying  that  the  proof  might  be  admitted,  which 
came  on  for  hearing  before  the  Vice-Chancellor  on  the 
lat  December  1830,  when  he  directed  the  following  issue 
to  be  tried  in  the  Court  of  Common  Pleas,  namely, — 
whether  at  the  date  of  the  commission  the  petitioner 
bad  any  and  what  debt  proveable  under  it;  in  which 
issue  the  petitioner  was  to  be  plaintiff^  and  the  assignees 
of  the  bankrupt  defendants ;  and  it  was  ordered  that  both 
the  petitioner  and  the  bankrupt  might  be  examined  on 
the  trial  as  witnesses,  as  well  as  certain  creditors  of  the 
bankrupt,  without  any  objection  being  taken  to  their 
testimony;  and  that  a  judgment  (obtained  by  the  peti- 
tioner against  the  bankrupt  on  the  17th  May  1830,) 
should  not  be  conclusive  evidence  of  any  debt  being 
due  to  him  from  the  bankrupt.  This  issue  was  tried 
on  the  28th  November  1831  before  Lord  Chief  Justice 
Tindalf  when  the  plaintiff  proved  a  judgment  obtained 
against  the  bankrupt  on  the  2dth  May  1820  for  620/. 
on  the  promissory  note ;  and  then  called  Selby,  the  attest- 
ing witness  to  the  note,  who  swore  that  it  was  signed 
on  the  day  it  bore  date,  or  a  day  or  two  afterwards, 
and  was  given  for  money  which  was  to  be  advanced^ — 
although  he  acknowledged  before  the  Commissioners, 
that  the  money  ftad  been  advanced  before  the  note 
tras  signed  by  the  bankrupt.  In  support  of  the 
case  of  the  assignees^  the  bahkrupt  was  called  as  a 
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1832.        witness;  and  upon  her  cross-examination  by  the  plain- 
Ex  parte      ^^^'^  counsel^  a  paper  was  produced  with  her  signature^ 
White.       ^hicli  purported  to  be  a  guarantee  to  J.  White  for  the 
repayment  of  such  money  as  he  might  advance  for  the 
use  of  the  mine,   and  which  bore  date  on  the  15th 
March  1825,  just  a  moiith  before  the  date  of  the  note. 
Above  the  signature  of  the  bankrupt  to  this  document, 
a  piece  of  the  paper  on  which  it  was  written  had  been 
cut  out,  and  another  piece  pasted  on ;  which  circum- 
stance a  witness  of  the  name  of  WorraU,  who  appeared 
to  be  an  attesting  witness  to  this  guarantee,  endea- 
voured to  account  for.    The  petitioner,  Henry  Whiie, 
was   not  called  as  a  witness  on  either  side.      The 
Chief  Justice  directed  the  jury,  that  if  they  should  be 
of  opinion,  upon  the  evidence,  that  the  bankrupt  had 
signed  the  note  before  the  money  was  advanced  by 
J.  White  to  T.  H.  Worrall, — or  that  she  had  made  any 
promise  or  agreement  to  sign  such  a  note, — they  should 
find  a  verdict^for  the  plaintiff;  unless  they  should  be 
satisfied,  that  the  indorsement  to  H.  White,  the  peti- 
tioner, was  merely  fraudulent  and  colourable; — bat 
that  if  they  were  of  opinion,  that  the  bankrupt  bad 
neither  signed  the   note,   nor  made  any  promise  or 
agreement  so  to  do,  until  after  the  transaction  had  been 
concluded  by  the  advance  of  the  money  upon  the  note 
as  then  signed, — or  that  if  they  were  of  opinion,  that 
there  was  no  bon&fide  transfer  of  the  note  to  H.  Whiief 
but  that  the  indorsement  was  merely  fraudulent  and 
Colourable,^ — then  they  were  to  find  a  verdict  for  th^ 
defendant.    The  jury  found  a  verdict  for  the  defend- 
ant. 

On  the  19th  December  1831,  a  petition  was  pre- 
sented by  th^  assignees  to  the  Lord  Chancellor,  pray^- 
ing  that  H.  White  might  be  ordered  to  pay  the  costs  of 
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the  original  petition,  as  well  a3  the  costs  of  the  trial  at        iss2. 

law,  and  of  this  subsequent  petition  of  the  assignees,        

and  that  the  original  petition  might  come  on  for  hear-  Whits. 
h)g»  together  with  the  subsequent  petition.  A  cross- 
petition  was  also  presented  by  H.  White  to  the  Lord 
Chancellor,  praying  for  a  new  trial  of  the  issue,  or  that 
a  case  might  be  settled,  and  the  opinion  of  a  Court  of 
Law  obtained  thereon.  All  three  petitions  remained 
in.the  Vice-Chancellor's  paper  for  hearing,  when  the 
Bankruptcy  Court  Act  came  into  operation,  and  it  was 
agreed  by  the  parties  that  the  matters  of  these  several 
petitions  should  be  brought  on  by  way  of  motion  in  the 
Court  of  Review. 


Ifr.  Swanston  for  the  petitioner,  H.  Whiie^  now 
moved  accordingly  for  a  new  trial  of  the  issue  at  law, 
on  the  ground  that  the  conclusion  of  the  jury  was  not 
a  rational  conclusion  from  the  evidence,  and,  if  not  con- 
trary to  the  direction  of  the  learned  judge,  that  it  was 
at  any  rate  against  the  leaning  of  his  opinion.  When 
die  case  was  originally  before  the  Vice-Chancellor,  it 
iras  argued  as  a  case  of  partnership,  the  bankrupt  being 
one  of  the  shareholders  in  the  mine.  The  petitioner's 
saae  also  upon  the  trial  began  with  the  liability  of  the 
bankrupt,  as  a  shareholder  in  the  mine;  and,  in  the 
course  of  the  trial,  it  appeared,  that  previous  to  the  date 
if  the  note  she  had  signed  a  guarantee  to  repay 
/•  White  all  such  money  as  he  might  advance  for  the 
use  of  the  mine.  [Sir  A.  Pell,  The  guarantee  would 
certainly  dispose  of  the  case  at  once,  if  genuine.]  The 
evidence  was  clear  as  to  the  hand-vnriting,  and  the  ge- 
nuineness of  the  guarantee.  With  respect  to  the  time  of 
the  signature  of  the  note  by  the  bankrupt,  the  evidence 


July  10,  1832. 
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lB$i.  St  the  trUl  wss  very  strong,  that  her  fignstare  wss 
gjjp^rtt  affixed  to  it  before  the  money  wss  advanced.  But 
Wbiti.  whether  that  was  so  or  not,  is  a  circumstance  whoBy 
immaterial;  for  though  the  consideration  for  the  note 
might  have  passed  before  her  signature,  it  was  not  the 
less  a  good  and  valuable  consideration  for  this  promis- 
sory note,  which  is  Joini,  as  well  as  several.  It  has 
been  decided,  that  if  it  was  part  of  the  bargain  between 
the  payee  and  one  of  the  makers  of  a  joint  promissory 
note,  that  the  other  maker  should  afterwards  sign  it, — 
the  latter  might  sign  it  at  any  time  subsequent  to  the 
signature  of  the  first  maker,  without  the  necessity  of 
any  additional  stamp;  Clerk  v.  Black$ioek(a).  Af 
against  J.  White,  the  original  payee,  the  demand  couU 
not  be  resisted.  Then  what  is  the  distinction  as  against 
H.WhUe^  the  indorsee?  [Erskine,  C.  J.  If  it  was  not 
a  real  transaction,  the  indorsee  could  have  no  bettsr 
right  than  the  indorser.]  The  evidence  of  J.  WkUef 
as  to  the  transfer  of  the  note  to  his  brother,  is  clear; 
there  can  be  no  objection  to  the  right  of  action  of  die 
brother,  founded  on  that  negotiation.  At  the  time  of 
the  transaction  in  question,  it  appears  that  J.  WUU 
had  no  interest  in  the  mine,  and  that  his  brother  !•• 
proached  him  for  lending  money  on  such  insuffidenl 
security.  Yet  bad  as  this  security  was,  H.  Whiie  took 
it  from  his  brother,  as  a  tabula  a  naufragio.  There  if 
nothing  improbable  in  this  statement  [Sir  A.  Pel 
The  judge  who  tried  the  cause  has,  in  his  report  of  tl 
trial,  not  expressed  himself  dissatisfied;  and  therefo 
we  must  take  it  that  he  was  satisfied.]  Whedier 
was  satisfied,  or  not,  this  Court  is  not  to  be  guided 

(•)  Holt,  N.  P.  Rep.  474. 
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remnatance.      Thb   position    has   often  been       1832. 
fled  by  many  Chancellors.  Ex^rto 

Whxti. 

Tetmant,  conira,  maintained  that  this  case  was 
by  fraud,  and  supported  by  false  swearing. 
[incipal  witness  called  upon  the  trial,  in  sup- 
r  the  claim  of  the  petitioner,  was  Selby,  the 
ig  witness  to  the  note;  who,  on  two  different 
na  before  the  Commissioners,  swore  directly  the 
I  of  what  he  swore  upon  the  trial.    When  the 
tee  was  produced  at  the  trial,  it  appeared  that  a 
f  the  paper  above  the  signature  of  Mrs.  Johnson 
en  cot  out,  and  another  piece  pasted  on  it;  and 
ief  Justice  strongly  commented  on  that  fact  in 
jrge  to  the  jury.    [Sir  A.  PeU.  It  appears  to  me 
cable,  how  that  piece  of  paper  came  to  be  cut 
H*  White,  the  petitioner,  was  not  examined  at 
il,  although  this  was  expressly  directed  by  the 
of  the  Vice-Chancellor.     There  is,  indeed,  a 
I  distinction  in  the  terms  of  the  order,  as  to  the 
XI  for  the  examination  of  H.  White,  and  of  J. 
With  respect  to  Uie  examination  of  H.  White, 
rda  are,  ^'  that  the  said  H.  White,  and  the  said 
ipt,  should  be  examined  on  the  trial,  and  that  no 
on  should  be  taken  to  the  examination  of  the 
f.  White,  on  the  groimd  of  his  being  the  plaintiff 
said  issue,  or  to  the  examination  of  the  bank* 
on  account  of   her  being  in   any   manner  in- 
dj — "  thus  making  it  a  positive  direction  that 
iiie  should  be  examined  at  all  events.    But  in 
.  to  X  White  the  words  are  merely,  *^  that  as  well 
id  plaintiff,  as  the  said  defendant,  should  be  at 
f  to  examine  the  said  J.  White.''    [Erskine,  C.  J. 
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1832.        AU  that  could  be  required  of  either  party  at  the  trial 
ETnute      ^^*  "^*  ^  object  to  the  examination  of  H.  fVkiie; 
White.       neither  party  could  insist  on  the  other  calling  him.] 
The  bankrupt  was,  howeveir,  called  by  the  aasigneet, 
and  underwent  a  long  cross-examination  by  the  other 
side;  and  it  was  evidently  the  intention  of  the  Viee* 
Chancellor,  that  H.  White  should  have  been  also  sub- 
ject to  a  like  cross-examination.    Theni  with  regard  to 
the  alleged  guarantee,  this  was  never  in  any  wsf 
alluded  to,  when  the  case  was  heard  before  the  Vioe- 
Chancellor;  although  the  main  point  to  be  inquired  into 
was,  whether  Mrs.  Johnson  had  signed  the  note,  or 
made  any  promise  or  acknowledgment  of  her  UabiKty 
to  J.  White,  before  the  money  was  advanced.    The 
guarantee  seemed  to  be  quite  an  after-thought  of  the 
petitioner;  for  it  made  no  part  of  his  original  case,  even 
upon  the  trial,  but  was  brought  forth  on  the  cross- 
examination  of  the  defendant's  witnesses.    Where  ah 
issue  is  directed  by  a  Court  of  Equity,  and  the  evidence 
given  by  one  of  the  parties  is  calculated  to  defeat  the 
trial  of  the  merits,  and  to  disappoint  the  intention  of 
the  Court  in  directing  the  issue,  the  Court  wiU  not, 
upon  the  application  of  that  party,  grant  a  new  trial; 
Carrington  v.  Jones  (a). 

Mr.  Wright,  on  the  same  side,  was  stopped  by  the 
Court. 

Mr.  Swanston  in  reply.  At  whatever  period  of  the 
trial  the  guarantee  was  produced,  the  document,  if 
genuine,  ought  to  have  precisely  the  same  effect.  It  is 
clear,  that  there  was  a  partnership  subsisting  between 

(a)  2  Sim.  &  Stu.  135. 
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he  bankrupt  and  the  other  makers  of  the  promissory  18Sf. 
lote,  as  joint  share  holders  in  the  Legossick  Mine;  and  eTd^ 
rhen  money  is  advanced  for  the  general  purposes  of  the  ^bxtb. 
tdventure,  it  forms  a  good  consideration  for  one  of  the 
oint  adyenturers  givuig  a  promissory  note.  It  does  not 
ippear,  that  the  bankrupt  was  entrapped  into  this  specu- 
atioD,  or  into  the  signing  of  the  notq  in  question;  and 
Aie  admits  the  signature  to  be  her's.  Although  there 
may '  be  something  of  discrepancy  in  the  evidence  of 
Sdbjf  at  the  trial,  compared  with  his  examination  before 
theG>mmis8ioners,  yet  it  is  not  sufficient  to  impeach  his 
nond  character;  and  there  is  nothing  whatever  to  im- 
peach the  testimony  of  Worrall,  the  attesting  witness 
to  (bib  guarantee,  who  swore  that  he  borrowed  the  sum 
<^  1000/.  from  J.  White,  on  behalf  of  the  shareholders, 
khI  that  he  expended  it  for  their  use  in  the  mine.  The 
oviaideration  for  the  note  is  not  denied,  any  more  than 
>A  bankrupt  8  signature  to  it.  The  petitioner  has 
^^vefore  made  out  a  strong  primd  facie  case,  which 
'^V'ould  require  very  satisfactory  evidence  of  fraud  to 
•Imt;  and  whatever  imputations  of  that  kind  have  been 
uxig  out  by  the  other  side,  these  afford  a  still  more 
>gcnt  reason  for  further  inquiry. 

Erskine,  C.  J. — ^This  is  a  question  arising  out  of  a 
©tition  by  Henri/  White,  to  have  the  proof  of  a  debt 
^nutted  against  the  estate  of  Mrs.  Johnson,  the  bank- 
^pt,  which  had  been  rejected  by  the  Commissioners. 
^He  onus  therefore  lies  on  him,  to  make  out  a  lawful 
^^bt  owing  to  him  by  the  bankrupt,  for  the  purpose 
^f  substantiating  his  right  of  proof.  The  debt  he  sets 
^  is  a  joint  and  separate  promissory  note,  which  the 
"^nknipt  has  signed  in  conjunction  with  several  other 
P^tsons.   He  makes  out  a  prima  facie  case  by  the  produc- 
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1832.       tion  of  this  note,  and  proving  the  signature  of  Mrs. 
Ex  parte      Johnson,   But  the  Commissioners  are  not  satisfied  with 
^^^^'      this  evidence,  and  institute  an  inquiry  into  the  nature 
of  the  consideration  that  was  given  for  the  note ;  ai)d 
on  the  examination  before  them  of  a  witness  of  the 
name  of  Selby^  it  would  appear,  that  the  note  was  given 
in  consideration  of  1000/.  advanced  by  John  White  fiv 
the  use  of  the  Legossick  Mine,  in  which  Mrs.  JohnsM 
had  a  ^L  share.     But  Selby  stated  a  fact  before  the 
Commissioners  which  raised  an  objection  to  the  proof, 
namely,  that  the  money  was  advanced  on  the  security 
of  the  note,  before  it  was  signed  by  Mrs.  JoAmon;  which 
would  be  an  objection  to  the  validity  of  the  note  under 
the  provisions  of  the  stamp  act,  as  it  would  then  re- 
quire an  additional  stamp ;  but  this  would  not  be  an 
objection,  if  Mrs.  Johnson  had  been  a  party  to  the 
original  borrowing  of  the  money.    That  difficulty  being 
raised,  the  Vice-Chancellor  directs  an  issue,  whether 
Henry  White  had  any  debt  proveable  under  Mrs.  Johh 
son's  commission.     The  jury  find  no  debt.    The  Court 
has  looked  through  the  whole  of  the  evidence  adduced 
at  the  trial,  as  contrasted  with  the  evidence  on  the  former 
inquiry  before  the  Commissioners ;  and  if  it  is  not  dis- 
satisfied with  the  result  of  such  examination,  the  verdict 
must  stand.      One  of  the  parties,    Henry    White,  it 
appears,  was  not  examined  upon  the  trial,  although  the 
Vice-Chancellor  had  directed  him  to  be  so.  Henry  White, 
however,  was  himself  the  plaintiff*  upon  that  issue,  and 
the  petitioner  in  the  present  instance;  it  was  for  him  to 
have  tendered  himself  for  examination,  and  therefore  he 
cannot  raise  the  objection  that  he  was  not  called  by  the 
other  side.      It  is  said  in  support  of  the  petition  fori 
Dew  trial,  that  the  verdict  of  the  jury  was  contrary  to 


I 


SITTINGS  AFTER  TRINITY  TERM,  2  WILLIAM  IV.  343 

the  evidence;  but  this  does  not  appear  to  me  to  be  the  1832. 
case*  All  the  facts  and  contradictions  were  before  the  ^^  paite 
jury,  and  they  have  shown  by  their  verdict,  that  they  did  White- 
not  believe  either  Worrall  or  John  Whiter  who  swore 
that  the  note  was  signed  by  Mrs.  Johnson  before  the 
money  was  advanced, — but  that  they  believed  Selby*a 
original  account  before  the  Commissioners,  when  he  said 
it  was  not.  It  appears,  that  in  the  course  of  the  trial 
a  written  guarantee,  with  Mrs.  Johnson's  name  attached 
to  it,  was  produced  to  strengthen  the  plaintifTs  case, 
which  purported  to  bear  date  on  the  15th  March  1825, — 
that  is,  just  a  month  previous  to  the  date  of  the  note. 
Bat  it  is  somewhat  remarkable,  that  a  piece  of  the  paper, 
on  which  this  document  was  written,  was  cut  out  just 
above  the  name  of  "A.M.  Johnson,''  which  appeared 
to  be  subscribed  to  it ;  and  Worrall  was  the  attesting 
witness  to  this  guarantee.  The  jury,  it  seems,  did  not 
believe  the  account  which  Worrall  gave  of  this  docu- 
ment. If  they  had,  the  case  would  have  been  with  the 
petitioner.  But  no  satisfactory  explanation  was  given 
to  them  of  what  had  previously  been  written  on  the 
paper  above  the  name  of  "A.  M.  Johnson.'*  Are  we 
then  to  say  that  the  jury  have  done  wrong  in  disbeliev- 
ing Worrall?  The  petitioner,  in  asking  for  further 
investigation,  has  brought  no  new  facts  before  us  to 
induce  us  to  send  this  matter  again  before  a  jury,  and  I 
own  that  I  for  one  am  satisfied  with  the  verdict. 

Sir  A.  Pell. — The  question  in  this  case  is  a  very 
ample  one,  namely,  whether  Henry  White  had  any  debt 
proveable  under  the  commission.  The  Vice-Chancellor 
orders  an  issue  to  ascertain  this  fact,  and  directs  that 
Henry  White  and  the  bankrupt  shall  be  examined  at 
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185S.  the  trialy  and  that  the  plaintiff  and  defendant  shall  be 
£z  ptrte  '■^o  at  liberty  to  examine  all  those  persons  who  made 
affidavits  previous  to  the  hearing  of  the  original  petitioiL 
Mrs.  Johnson,  the  bankrupt,  is  put  into  the  witness-box, 
but  not  Henry  WAite:  and  the  jury  find  a  TerdkC 
against  Henry  WAite;  and  now,  when  he  has  lost  Ae 
verdict,  he  implies  to  us  for  a  new  trial,  in  order,  as  be 
saysj  to  bring  better  evidence  before  a  jury,  wImh  he 
himself  was  the  best  witness  in  his  own  cause.  Tfa^re 
are  no  grounds  whatever,  in  my  qpinion,  for  such  an 
application;  and  I  go  this  length,  that  >if  it  had  so 
happened  that  he  had  got  the  verdict,  and  not  bave 
tendered  himself  for  examination  at  the  trial,  I  shonU 
have  been  dissatisfied  with  such  a  verdict,  as  lie  had 
not  submitted  to  be  cross-examined  by  the  other  side. 
For  what  was  the  material  point  to  be  proved?  It  was, 
whether  Henry  White  was  an  indorsee  of  the  note  fiv 
value  received;  and  no  one  was  so  good  a  witness  ai 
himself  to  prove  this  fact.  Have  not  the  jury  then 
drawn  a  right  conclusion,  when  Henry  WMie,  the 
most  important  witness  to  explain  this  transaction,  and 
who  was  expressly  directed  to  be  examined  by  the  order 
of  the  Vice-Chancellor,  avoids  all  explanation  on  the 
subject?  I  do  not  feel  myself  bound  to  express  any 
opinion  on  the  question,  whether  the  money  was  paid,  or 
not,  before  the  note  was  signed  by  Mrs.  Johtieon*  But 
the  mode,  in  which  the  plaintiff's  case  was  conducted  at 
the  trial,  is  very  remarkable.  A  document,  the  most 
important  that  can  be  well  conceived,  to  establish  his 
right  to  recover  in  the  action,  is  not  produced  in  sop- 
port  of  his  original  case,  but  is  brought  forth  on  d» 
cross-examination  of  the  bankrupt,  for  the  purpose  ef 
invalidating  her  testimony.    The  motive  is  obvious^ 
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this  document  appears  to  be  mutilated  in  a  material  ISS2. 
part;  and  if  it  had  been  put  in  in  evidence  originally,  g^^^ 
this  mutilatipn  must  have  been  accounted  for.  But  the.  ^^itb, 
counsel  very  ingeniously  tried  to  save  this  inconveniencci 
and  kept  it  back  till  he  could  use  it,  without  exciting  so 
moch  susjHcion  as  to  the  genuineness  of  its  fabrication. 
When  I  imite  these  two  circumstances, — the  not  pro* 
dncing  Hemry  White  as  a  witness,  and  the  keeping  back 
of  this  most  important  paper,  which  ought  to  have  been 
produced  in  the  first  instance, — I  cannot  help  thinking 
that  the  plaintiff's  counsel  must  have  felt  there  was 
ifluninent  danger  in  producing  either.  The  Commis- 
aoners  having  declared  the  debt  notproveable,  the  jury 
iqpoo  their  oaths  have  said  the  same;  the  judge,  too, 
has  not  expressed  himself  dissatisfied  with  the  verdict ; 
and  Ij  for  my  part,  can  arrive  at  no  other  conclusion. 
When  I  consider,  moreover,  that  this  poor  woman,  for  a 
share  of  20/.,  is  attempted  to  be  rendered  chargeable  to 
the  amount  of  1000/.,  I  feel  myself  happy  in  saying,  that 
I  see  no  reason  whatever  for  disturbing  this  verdict. 

EIrskine,  C.  J. — I  omitted  to  state  any  thing  relative 
to  the  consideration  of  this  note.  It  appears  to  me, 
thai;  there  is  nothing,  in  the  circumstances  of  this  case, 
to  put  Henry  White  in  a  better  situation  than  J)9Aii. 
White:  and  I  am  not  satisfied,  that  any  consideration 
passed  between  the  brothers  at  all. 

Sir  J.  Cross. — ^The  jury  have  carefiilly  investigated, 
die  facts  of  this  case  by  the  vim  voce  testimony  of  the 
intnesses;  and  the  direction  of  the  Chief  Justice  to  the 
jury  was,  that  if  they  thought  there  was  any  evidence 
of  coUnaon  between  the  two  WJuiet^  Mrs.  Johnson 
would  have  a  good  defence  to  any  action  on  the  note. 
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1832.  The  whole  transaction  appears,  certainly,  very  like  a 
ETparte  scheme  concerted  between  the  two  brothers  to  fix  Mrs. 
Whiti.  Johnson  with  the  amount  of  this  note.  But  Henry 
White  might  have  told  his  own  story  in  the  character 
of  a  witness.  He  shrunk,  however,  from  that  inquiry. 
I  could  not  at  first  understand  what  connection  Selby 
had  with  any  of  the  parties  to  the  note;  but  when  he 
says  that  he  collected  signatures  to.  the  guarantee,  as 
the  agent  of  J.  White^  I  own,  it  appears  to  me  that 
there  is  a  strange  inconsistency  in  his  statement.  J. 
White  had  been  improvident  enough  to  hand  over 
1000/.  to  Worrall  for  the  use  of  the  mine;  but  had 
Mrs.  Johnson  any  thing  to  do  with  that  transaction? 
It  is  quite  clear  she  had  not ;  for  she  had  no  interest 
whatever  in  any  of  those  transactions,  beyond  her  9fA. 
share  in  the  mine.  It  is  more  than  probable,  that  Selby 
and  Worrall,  frequenting  the  house  of  this  poor  woman 
as  customers,  cajoled  her  to  put  her  name  to  the  note, 
after  the  money  had  passed  from  J.  White  to  WorraO, 
If  that  was  so,  the  note,  as  far  as  Mrs.  Johnson  is  con- 
cerned, would  be  a  mere  nudum  pactum;  for  it  would 
be  an  ex  post  facto  execution  of  an  instrument  requir- 
ing an  additional  stamp.  I  agree  with  my  learned 
colleagues,  that  the  jury  in  this  case  have  arrived  at  a 
right  conclusion,  and  that  there  is  no  ground  whatertt 
to  distiurb  the  verdict. 

Sir  G.  Rose,  having  been  formerly  counsel  in  the 
cause,  gave  no  opinion. 

The  Order  made  was,  that  the  petition  should 
be  dismissed  with  costs,  including  the  costs 
of  the  original  petition,  of  the  trial  at  law, 
and  of  this  application. 
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The  petitioner  being  dissatisfied  with  this  judgment        1833. 
of  the  Court  of  Review,  applied,  under  the  provisions       ETparte 
of  the  1  &  2  WiU.  4.  c.  56.  s.  31.,  for  a  special  case  by       ^"™- 
way  of  appeal  to  the  Lord  Chancellor.    In  the  course 
of  settling  the  special  case,  Erskine,  C.  J.  entertained 
some  doubts  as  to  the  correctness  of  his  former  decision ; 
and  wishing  to  have  an  opportunity  of  re-considering 
his  judgment,  it  was  agreed,  that  instead  of  prosecut- 
ing the  appeal,  the  whole  matter  should  come  on  again 
before  the  Court  of  Review,    on  a  petition  for  re- 
hearing. 

The  case  was  accordingly  re-argued  this  day  by  Mr.  June  20, 1833. 
F.  KeUy^  who  with  Mr.  Swanston  appeared  on  behalf 
of  the  petitioner  if.  White.  He  contended,  that  whe- 
ther the  money  was  advanced  by  J.  White  before  or 
after  the  note  was  signed  by  Mrs.  Johnson^  she  was 
Gable  for  the  amount,  as  one  of  the  parties  to  a  joint 
promissory  note.  Notwithstanding  the  case  of  Clerk  v. 
Blackstock  (a),  it  is  not  necessary  to  the  validity  of 
such  a  note,  that  all  the  makers  should  sign  at  the  same 
time.  If  the  note  had  been  given  originally  by  Worrali 
on  his  own  account,  and  Mrs.  Johnson  had  afterwards 
signed  it  as  a  surety,  then  it  is  admitted  that  the  note 
would  require  an  additional  stamp.  But  in  this  case 
the  instrument  was  not  complete,  until  after  Mrs.  Jolin- 
son  had  signed  it.  Where  it  is  part  of  the  original 
bargain,  that  certain  parties  shall  sign  a  note,  they 
may  sign  it  at  any  time  subsequent  to  the  date  of  it. 
And  such  appear  to  be  the  facts  in  this  case;  Worrali, 
the  managing  owner  of  the  mine,  having  borrowed  the 
money  of  White,  for  the  use  of  the  Company. 

(«)  Holt  N.  P.  Rep.  474. 
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18dd.  Mr.  Hutchinfon  and  Mr.  Wright,  contriL.    As  to  the 

Ex  parte  fii'B^  question  put  by  Lord  C.  J.  Tindalf  in  summing 
WaiT«.  ^p  ^  ^YiQ  jury  on  the  trial,  namely ,  whether  Mrs.  John-, 
son  had  signed  the  note  before  the  money  was  adTanced 
by  J.  If  kite,  the  other  side  seem  now  to  contend,  that 
though  the  contrary  was  the  case,  yet  under  the  cir« 
cumstances  of  Worrairs  promise  to  J.  fVhite,  at  the 
tune  he  signed  the  note,  it  would  not  require  an  addi- 
tional stamp.  The  only  authority  upon  this  subject  is 
the  case  already  cited  of  Clerk  v.  Blackstoci^  and  thai 
certainly  does  not  bear  out  the  proposition  contended 
for.  [Sir  «7.  Cross.  The  only  point,  as  I  take  it,  that  was 
decided  by  that  case,  is,  that  if  there  is  a  new  contract 
after  the  date  of  the  instrument,  it  then  requires  an  addi- 
tional stamp.]  The  facts  of  that  case,  however^  do  not 
apply  to  this.  There  Blackstock's  name  was  mentioned 
at  the  time  the  note  was  given ;  but  in  this  case  Jakh 
son^s  name  was  never  mentioned  by  JVorrall  to  «/•  WkUe. 
Therefore  J.  fVhite  did  not  advance  his  money  upon 
the  credit  of  Mrs.  Johnson,  nor  is  there  the  slightest 
evidence  of  any  application  made  by  IVorraU  to  her, 
previous  to  his  obtaining  the  money  from  J.  While; 
which  is  an  essential  point  to  render  the  note  valid,  as 
against  Mrs.  Johnson.  [Sir  J.  Cross.  It  is  clear,  that 
the  money  was  advanced  to  JVorrall  upon  the  credit  of 
the  signatures  already  subscribed  to  the  note;  and  if 
other  signatures  were  afterwards  subscribed,  were  not 
these  new  contracts  ?  WorraU  does  not  pretend  to  any 
previous  authority  from  the  shareholders  who  subse- 
quently signed  the  note,  but  says,  '^  I  wiU  obtain  their 
signatures.'']  WorraU  was  acting  for  his  own  benefit 
throughout  this   transaction,  being  himself  a  consi- 
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derable  shareholder  in  the  mine.    It  was  therefore  his        1838. 
interest  to  make  other  parties  liable.    And  the  whole       ETparte 
of  his  statement,  as  to  the  subsequent  signature  of  the       ^b'^** 
note  by  Mrs.  Johnson,  is  evidence  of  a  new  contract. 
But  if  there  was  a  gross  fraud  practbed  upon  Mrs. 
JoknMon^  there  is  an  end  of  the  case;  for  what  was 
founded  in  fraud  cannot  constitute  a  legal  debt.    Mrs. 
Joknsam  expressly  swears  that  she  was  never  applied 
to  concerning  any  advance  of  money,  previous  to  Selby. 
applying  to  her  to  sign  the  note;  and  that  she  was 
induced  to  sign  it,  by  his  assuring  her  that  it  was  all  a 
matter  of  form,  and  that  she  should  never  be  called 
upon  for  a  fistrthing. 

Cur.  adv.  vuU. 

There  being  a  difference  of  opinion   among  the 
Judges, 

Sir  J.  Cross  proceeded  first  to  deliver  his  judg*  July  4, 1833. 
ment.  Thb  claim  was  dismissed  three  years  ago  by 
the  Commissioners,  after  three  successive  sittings. 
The  Vice-chancellor,  on  appeal,  refused  to  allow  it, 
unless  the  claimant  could  satisfy  a  jury  of  its  validity, 
and 'gave  him  liberty  to  prove  his  claim,  by  his  own 
testimony.  The  case  went  to  a  jury,  nearly  two  yearq 
ago;  and  on  the  trial  the  claimant  declined  to  give  any 
evidence  himself  in  support  of  it,  but  relied  upon  his 
other  witnesses.  The  jury  found  a  verdict  against  him. 
He  then  applied  to  this  Court  to  set  aside  the  verdict, 
but  the  three  judges,  by  whom  the  case  was  heard^ 
having  fiilly  considered  the  Lord  Chief  Justice's  report, 
and  the  arguments  of  counsel,  were  unanimously  of 
opinion,  that  the  verdict  ought  not  to  be  disturbed  ^ 
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1855.  and  tbey  dismissed  bis  petition  with  costs*  He  has 
Ex  parte  now  for  a  whole  year  evaded  the  payment  of  those 
costs,  and  has  preferred  his  petition  for  a  rehearing,  in 
the  absence  of  the  Chief  Justice's  report;  though  he 
still  keeps  out  of  the  way,  and  the  soKcitor  who  has 
attested  his  signature  to  the  petition,  I  understand,  has 
sworn,  that  he  does  not  know  where  to  find  him.  It 
appears  to  me,  that  this  new  petition  is  preferred  in 
contravention  of  several  established  rules.  One  ii, 
that  no  petition  for  rehearing  shall  be  allowed  after  the 
expiration  of  six  months,  unless  some  clear  mistake  or 
oversight  has  been  discovered;  and  this  comes  after  an 
interval  of  nearly  twelve  months.  Another  rale  is, 
that  no  petition  shall  be  allowed  for  costs  only; .  yet  this 
appears  really  to  have  no  other  object;  for  the  assignees 
declare  that  there  will  be  nothing  to  divide  among  the 
creditors,  unless  they  recover  the  costs  of  these  pro- 
ceedings, pursuant  to  the  order,  which  is  now  sought 
to  be  set  aside.  It  is  another  general  rule,  that  a  peti- 
tion for  rehearing  shall  set  forth  the  reasons  for  it,  that 
the  Court  may  be  apprized  of  them  before  the  argu- 
ment, and  be  thus  enabled  to  judge  whether  it  be  a  fit 
case  for  rehearing.  But  in  this  petition  no  reascm  is 
adduced,  no  error  in  law  or  in  fact  assigned,  no  mistake 
or  oversight  suggested,  nor  any  thing  to  that  efiect, — 
but  merely  the  general  allegation,  that  the  facts  esta- 
blished in  evidence,  and  the  law  applicable  thereto, 
entitle  the  petitioner  to  have  his  claim  allowed;  which 
amounts  to  no  more  than  this,  that  the  former  judg- 
ment, in  which  the  Commissioners,  the  jury,  and  the 
Court  of  Review  have  all  concurred,  ought  to  be 
reversed.    The  public  must  naturally  suppose,  thatt 
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case  so  highly  favoured  involves  a  stake  of  no  ordinary        1833. 
magnitude  between  the  contending  parties ;  and  it  will       Exparte 
be  heard  with   some    surprise,    that  there  is  really       white. 
nothing  to  contend  for,  but  which  of  them  shall  pay  the 
costs  of  this  vexatious  litigation,  that  has  involved  an 
unfortunate  widow  and  her  family  in  bankruptcy,  and 
consumed  the  wreck  of  her  Uttle   substance,   which 
three  years  ago  ought  to  have  been  divided  amongst 
her  creditors. 

The  whole  of  this  case  on  the  part  of  the  claimant, 
to  say  the  least  of  it,  is  a  tissue  of  inconsistencies  and 
contradictions;  among  which  (with  the  exception  of 
the  promissory  note)  we  find  no  written  evidence,  such 
as  usually  accompanies  commercial  transactions, — espe- 
ciaDy  to  so  large  an  amount  as  1000/., — to  guide  us  in 
search  of  truth.  But  the  whole  depends  upon  oral 
testimony,  and  upon  the  frail  memory  and  questionable 
veracity  of  the  witnesses,  the  principal  of  whom  is 
Sdby,  the  attesting  witness  to  the  note.  And  he,  on 
two  several  examinations  before  the  Commissioners, 
swore,  on  a  vital  point,  to  a  certain  state  of  facts;  and 
yet  afterwards,  and  when  a  legal  objection  has  been 
founded  upon  that  statement,  and  the  matter  went  to  a 
trial,  he  swore  the  direct  reverse,  and  so  as  entirely  to 
obviate  the  objection  raised  by  his  former  evidence. 
He  stated,  too,  on  his  first  examination,  that  he  kept  a 
diary,  which  would  show  all  the  dates  in  question;  but 
he  has  never  yet  thought  proper  to  produce  it.  As 
little  can  Worrall^  the  next  witness,  be  depended  upon. 
He  says,  he  borrowed  and  received  the  whole  sum  of 
1000/.  for  the  use  of  the  shareholders,  and  expended  it 
for  their  use  in  the  mines.  Yet  he,  the  treasurer  and 
secretary  at  that  time,  can  produce  no  written  account 
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1838.  whatever  of  this  transaction^  sayings  that  he  made 
^  '  none  at  the  time,  except  with  a  pencil  in  his  pocket 
Whitb.  book,  which  he  has  never  produced,  and  about  which  he 
prevaricated  not  a  little  on  the  trial,  when  he  stated  this 
entry  to  have  been  made  in  no  less  than  three  different 
places.  Yet  there  was  a  parade  of  several  witnesses 
from  the  Bank  of  England,  and  other  places,  to  trace 
the  money  from  J.  White,  the  lender,  through  WarraB, 
to  the  mine.  But  the  whole  of  their  evidence  amoonti 
to  this,  that  fVhite  had  1000/.  at  that  time  at  his  diqpo- 
sal,  that  Worrall  got  500/.  of  it,  that  he  exchanged 
150/.,  part  thereof,  for  three  bank  post  bilk  payable  16 
himself,  which  were  produced  and  had  the  indcuraemeat 
of  one  Coombe,  who  was  said  to  be  a  manager  at  the 
mines.  But  whether  one  shilling  of  the  money  was 
ever  applied  to  any  purchase  or  payment,  for  wUch 
Mrs.  Johnson  was  answerable,  does  not  appear.  This 
150/.  in  bank  post  bills  is  all  that  there  was  any  cokar 
for  tracing  to  the  mines,  in  confirmation  of  WorralF% 
testimony.  And  this  witness,  although  he  got  the 
whole  1000/.  eight  years  ago,  on  a  credit  of  four  montha 
only,  has  never  been  yet  applied  to  for  payment.  He 
became  bankrupt  in  the  following  year,  1826,  and  got 
his  certificate,  without  this  debt  being  proved  under  bis 
commission.  J.  Whiter  the  lender  of  the  money,  and 
the  indorser  of  the  note,  was  another  witness  to  prove 
this  debt  for  his  brother,  the  holder,  to  whom  he  swoce 
he  was  indebted  to  that  amount.  He  says,  also,  that 
he  got  his  discharge  as  an  insolvent  debtor  in  1827,  two 
years  after  the  note  became  due,  yet  he  did  not  insert 
this  debt  in  his  schedule,  nor  has  he  ever  before  or 
since  been  applied  to  for  payment.  Mr.  NiehoU^  die 
solicitor  for  this  petition,  with  whom  Setby  was  a  derk 
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when  he  drew  the  note,  was  another  witness.  He  "^BSS, 
^MtLjBf  it  was  pat  into  his  hands  by  the  present  holder,  Ex  parte 
before  it  became  due;  but  for  what  purpose  he  does 
not  state,  and  one  is  at  a  loss  to  conjecture,  unless  to 
enforoe  immediate  payment.  He  did  not,  however, 
apply  to  die  indorser,  or  to  any  of  the  ten  makers  of  the 
nole,  for  payment  of  this  large  debt  when  it  became 
due.  But  in  about  three  months  afterwards,  he  says, 
he  wrote  a  letter  to  Mrs.  Johnson,  to  which  he  does  not 
amy  he  received  any  answer,  nor,  indeed,  did  he  offer 
way  legal  evidence  of  such  letter.  In  twelve  months 
afterwards,  he  added,  he  again  applied  to  her  alone, 
ftir  payment,  before  he  had  applied  to  any  of  the  other 
tndMcribers,  telling  her  at  the  same  time,  that  he  did 
not  intend  to  sue  her,  as  she  was  a  widow  with  a  family. 
He  has  since  sued  two  others,  and  obtained  part  pay- 
-■ent  firom  them,  but  has  never  yet  applied  to  any  of 
Ae  other  parties.  Mrs.  Johnson  was  then  called  as  a 
witoees  on  the  other  side ;  she  admitted  her  signature 
to  the  note, — she  said,  she  had  taken  a  SO/,  share  in  a 
mme  from  Worrall  a  short  time  before ;  that  he,  and 
'&0y,  and  one  Stafford,  applied  to  her  to  sign  the 
*BOte,  assuring  her  at  the  same  time,  it  was  only  a  form 
wid  for  a  temporary  purpose,  and  she  would  never  be 
rcalled  upon  for  payment.  Her  story  is  confirmed  to  a 
esitain  extent  by  Selby  and  Worrall:  but  they  say,  they 
ody  held  out  to  her  a  hope,  and  not  a  promise,  that 
At  should  never  be  called  upon  for  payment.  But  it 
derives  st31  stronger  confirmation,  from  the  fact  of  for- 
bearance to  apply  to  any  party  for  the  pajnnent,  either 
of  the  principal  or  interest,  till  after  Worrall  had  got 
his  certificate,  and  White  his  discharge  as  an  insolvent 
debtor.    And  it  derives  still  further  confirmation,  from 
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1833.  the  facts  disclosed  by  them  on  the  trial;  from  which  it 
ETparte  appears,  that  about  the  time  the  note  was  drawn,  that 
^^""'-  is,  in  April  1825,  Worrall  and  White  wete  already 
deeply  involved  together  in  pecuniary  transactions. 
White  had  discounted  bills  to  a  large  amount  for 
Worrall  and  Stafford,  (one  of  the  three  persons  who, 
Mrs.  Johnson  says,  prevailed  on  her  to  sign  the  note,) 
and  some  of  those  bills  were  then  dishonoured,  and 
others  were  to  be  provided  for.  Worrall  had  then 
offered  to  transfer  certain  shares  in  the  same  mine  to 
White,  who  was  not,  however,  at  that  time  prepared  to 
accept  them;  and  Worrall  was  then  also  largely 
interested  in  another  mine,  a  tin  mine,  and  be  was  abo 
in  trade  as  a  spirit  dealer;  so  that  he  had  many  other 
purposes,  for  which,  to  the  knowledge  of  /.  M^hiie,  he 
might  have  had  urgent  occasion  for  the  money  in 
question.  And  when  at  the  end  of  four  months  the 
note  became  due.  White  and  Worrall  went  down  into 
Cornwall,  and  certain  shares,  the  number  or  estimated 
value  of  which  they  have  not  stated,  were  then  trant- 
ferred  from  Worrall  to  White,  and,  for  any  thing  that 
appears  to  the  contrary,  may  have  been  a  full  equiva- 
lent, and  as  such  received  in  payment,  for  the  lOOQL 
note.  This  appears  to  me  the  probable  solution  of  the 
whole  case;  either  that  the  debt  was  settled  between 
those  two,  at  the  time  it  became  due, — or  else  that 
J.  White  has  fraudulently  concealed  it  from  his  assig- 
nees; to  whom,  if  it  be  an  unsatisfied  note,  it  passed 
by  his  assignment;  and  the  two  Whites  are^  in  that 
case,  conspiring  together  to  defraud  the  assignees  of 
the  insolvent  debtor.  For  it  is  not  now  pretended, 
that  if.  White,  the  petitioner,  is  the  bona  fide  holder  of 
the  note;  nor  does  it  appear  that  he  is  endeavouring  to 
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prove  it  in  lieu  of  his  brother,  for  any  other  purpose        1833. 
than  in  furtherance  of  such  conspiracy  and  fraudulent      ETparte 
concealment.     But,  be  this  as  it  m|iy,  with  such  wit-       Whitb. 
passes  and  such  testimony,  there  is  no  hope  of  a  more 
satisfactory  result  from  a  new  trial. 

It  has  been  contended,  that  the  Lord  Chief  Justice 
lef!t  a  point  to  the  jury  without  any  evidence  to  support 
it.  I  cannot  believe  that  of  the  learned  Judge  who 
tried  this  cause,  or  that  the  counsel  would  silently 
submit  to  it  on  the  trial,  and  afterwards,  too,  on  the 
former  motion  to  set  aside  the  verdict. 

The  jury  found,  that  the  petitioner,  H.  White,  had 
no  debt  proveable  under  this  commission,  and  I  entirely 
agree  with  them.  I  agree  with  the  Lord  Chief  Justice 
before  whom  the  issue  was  tried, — I  agree  with  the 
Commissioners  who  rejected  the  proof,— I  agree  with 
the  Vice-chancellor,  and  with  the  coimsel  on  both 
sides,  that  this  was  a  proper  case  to  be  tried  by  a  jury, 
—and  I  agree  with  the  Court  of  Review,  who  unani- 
mously dismissed  the  former  petition  with  costs.  But 
even  if  I  could  believe  that  the  note  was  a  valid  and 
still  unsatisfied  security,  constituting  a  debt  owing  to 
the  assignees  of  J.  White,  I  think  it  would  be  repug- 
nant to  every  principle  of  justice,  and  a  sanction  of 
perjury,  to  allow  his  brother,  the  petitioner,  a  mere 
fraudulent  holder,  to  swear  that  the  bankrupt  is  in- 
debted to  him  upon  and  by  virtue  of  that  note. 

For  these  reasons  I  am  of  opinion,  that  this  new 
petition,  which  calls  upon  us  to  direct  a  new  trial,  or 
submit  a  case  for  the  opinion  of  a  Court  of  Law,  ought 
to  be  dismissed  with  costs. 

I  have,  on  former  occasions,  felt  it  to  be  my  duty  to 
observe,  that  although  this  Court  is  constituted  by  act 
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1893.  of  parliament  a  Court  both  of  law  and  equity,  and  of 
j.j^^  peculiar^  if  not  exclusive  jurisdictioni  in  these  matfeerii 
Whitb.       ^]^^  j^  jg  Q0^  always  so  considered  by  the  bar.     And  I 

must  suppose,  that  this  drcumstanoe  was  forgotten  by 
the  learned  counsel,  who  have  signed  this  petidoa, 
when  they  called  upon  us  to  submit  a  case  for  the 
opinion  of  a  Court  of  Law. 

Erskine,  C.  J. — When  this  case  came  originally 
before  the  Court,  after  it  had  been  submitted  to  a  joiy 
by  the  direction  of  the  Vice-Chancellor,  I  was  of 
opinion  that  no  new  trial  ought  to  be  granted.  The 
parties,  however,  were  not  satisfied  with  the  decision 
of  the  Court  of  Review,  and  called  upon  us  to  state  a 
special  case  for  the  opinion  of  the  Lord  Chancellor. 
It  fell  to  my  lot  to  settle  that  case;  and  being  cm  that 
occasion  obliged  to  look  more  attentively  into  all  tbe 
circumstances  relating  to  the  point  in  issue  between 
these  parties,  I  confess  I  felt  very  doubtful  of  the  cor> 
rectness  of  my  former  opinion ;  and  it  was  on  the  com- 
munication  of  these  doubts  of  mine,  that  the  parties 
suggested  a  rehearing  of  the  petition.  If  there  has 
been,  therefore,  any  breach  of  the  rules  relating  to  Ae 
practice  of  this  Court,  I  must  plead  guilty,  as  a  party 
concerned.  But  it  appears  to  me,  that  it  cannot  jostlj 
be  said  that  those  rules  have  in  this  instance  been 
broken  in  upon.  The  principle  of  the  rule,  whidi 
limits  the  period  of  six  months  for  presenting  a  petitioD 
for  rehearing,  is,  that  a  party  shall  not  quietly  fie  I7 
for  all  that  time,  and  give  the  other  party  reason  to 
suppose  that  he  acquiesces  in  the  decision  of  the  Court 
But  here  there  was  no  delay  of  that  description ;  for 
the  petitioner,  long  before  six  months  elapsed,  applied 
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for  a  special  case.  Then  with  respect  to  the  rule,  that  1833. 
no  petition  for  rehearing  shall  be  allowed  for  costs  only,  ex  parte 
I  take  the  principle  of  that  rule  to  be  this — that  where 
a  case  has  been  heard  and  decided  on  the  merits,  and 
costs  given  to  either  party,  the  order  that  has  been 
pronounced  by  the  Court  is  not  to  be  opened  by  the 
other  party,  on  the  mere  ground  of  the  costs  being 
ffven  against  him.  But  when  an  erroneous  decision 
on  the  merits  may  have  been  come  to  by  the  Court,  that 
has  the  effect  of  saddling  a  party  with  costs,  I  conceive, 
that  there  is  then  no  objection  that  the  order  should  be 
reconsidered,  notwithstanding  any  alteration  of  it  may 
involve  the  liability  of  either  party  for  the  costs.  (His 
Honour  then,  after  recapitulating  the  facts  of  the  case, 
which  have  been  already  fully  stated,  proceeded  as  fol- 
lows:)— The  circumstance  of  the  petitioner  omitting  to 
prove  any  valuable  consideration  given  by  him  for  the 
promissory  note,  it  must  be  admitted,  lets  in  the  whole 
question  as  to  the  original  construction  of  it.  But  all  the 
evidence  that  was  necessary  for  the  petitioner  to  adduce 
in  the  first  instance,  was  the  production  of  the  note, 
and  the  proof  of  the  handwriting  of  Mrs.  Johnson,  one 
of  the  makers  of  it,  and  of  the  indorsement  of  John 
WkUCf  the  payee.  But  the  petitioner  did  more — for  he 
proved  a  final  judgment  in  an  action  brought  by  him 
against  Mrs.  Johnson  on  this  very  note,  after  she  had 
|deaded  in  that  action  a  plea  of  a  judgment  recovered ; 
which  every  one  knows  amounts  to  a  sort  of  admission 
of  the  debt.  It  was  then,  however,  attempted  to  be  set 
up  by  the  assignees,  in  their  defence,  that  the  note 
was  obtained  from  Mrs.  Johnson  by  fraud,  and  that  it 
was  all  a  fiction  that  the  money  was  borrowed  for  the 
purposes  of  the  mine, — or,  even  if  it  was,  that  she  was 
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18d&,       not  answerable.    But  she  admits  that  she  signed  the 
^~j^      note^  upon  the  understanding  that  it  was  for  numey 
White.      advanced  for  the  mine;    and  any  misrepresentatian 
that  might  have  been  practised  to  induce  her  to  sign 
the  note,  must  be  brought  home  to  3.  White,  in  whose 
favour  it  was  made  payable.    Mrs.  Joknsan^s  evidence 
on  this  subject  at  the  trial  was,  "  They  said,  I  should 
never  be  called  upon  for  a  farthing."    Now  who  were 
the  persons  meant  by  the  expression  **  they**?    No 
others  but  WorraU,  Selhy,  and  Stafford,  who  were  aD 
three  interested  in  the  mine.    John  White  was  in  no 
way  whatever  privy  to  any  thing  that  passed  on  this 
occasion.    Mrs.  JoAit^oit  signed  the  note,  in  the  fiiO 
assurance  that  it  was  for  money  borrowed  for  the  pur- 
poses of  the  mine.     But  it  is  said,  that  because  fiirtiier 
evidence  might  have  been  adduced  by  the  petitioner  at 
the  trial,  to  show  the  application  of  the  money  finr 
which  the  note  was  given,  the  Court  would  not  be  ji»- 
tified,  on  his  application,  in  granting  a  new  trial.    Locd 
C.  J.  Tindal,  in  summing  up  to  the  jury,  saysj  **  Then 
can  be  no  doubt  that  the  money  was  advanced  by  Jctm 
White,  the  payee."    But  he  left  to  their  consideratioD 
two  other  points:  1.  Whether  the  note  was  signed  by 
Mrs.  Johnson  after  the  money  was  advanced  by  J«fa 
White  to  WorraU:  and  2.  Whether  Henry  White  had 
given  any  consideration  for  it.     The  first  of  these 
questions  involved  the  point,  whether  the  note  did  not 
require  two  stamps  upon  it.    Now  I  am  sure,  that  if 
that  had  been  a  main  point  contested  by  the  assignees, 
when  the  case  was  before  the  Vice-chancellor,  he 
would  not  have  sent  the  case  for  a  trial.     But  with 
regard  to  this  point,  I  think  there  was  not  suffident 
evidence  to  enable  the  jury  to  decide,  whether  the 
note  was  signed  by   Mrs.  Johnson  before,  or  after, 
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the  money  was  advanced  to  WorralL    I  entirely  concur        1833. 
with  the  Lord  Chief  Justice  in  every  thing  he  said       ^^    T 
to  the  jury.     He  said  that  if  Mrs.  Johnson  was  told,       White. 
before  she  signed  the  note,  that  the  money  was  to  be 
borrowed  otJokn  White  for  the  purposes  of  the  mine, 
and  she  then  promised  to  sign  it,  the  note  would  in  that 
case  not  require  another  stamp;  notwithstanding  she 
might  have  signed  it  after  the  money  was  advanced, 
and  after  it  had  been  signed  by  WorralL    As  this 
Court  is  now  to  come  to  a  final  judgment  of  the  case,  I 
think  the  right  conclusion  under  all  the  circumstances 
is,  to  admit  the  proof  of  the  petitioner;  because  I  find 
DO  evidence  that  goes  to  contradict  his  rights  as  the 
indorsee  of  this  promissory  note.    And  I  think,  that 
Selby^s  evidence  before  the  Commissioners  was  not 
sufficient  to  justify  them  in  rejecting  the  proof.     But 
tfien  it  is  said,  that  no  consideration   was  given  for 
the  note  by  the  petitioner  to  John  White^  the  payee. 
Now  this  question  was  never  raised  before  the  Com- 
nnisrioners,  before  the  jury  at  the  trial,  or  before  this 
Court  on  the  former  hearing  of  the  petition  for  a  new 
iriaL     But  whether   or  not  Henry   White  gave  the 
consideration  for  the  note,  which  John  White  says  he 
did,  that  forms  no  part  of  the  question  now  before  the 
Court.     If  indeed  the  assignees  could  prove,  that  John 
White,  the  payee,  had  given  no  consideration  for  it, 
then  that  might  be  of  some  avail;  but  the  assignees 
haTc  not   been   able  to  disprove  that  fact.      Then 
it  18    said,  that  John  White  took  the  benefit  of  the 
Insolvent  Act,  and    omitted    to  insert    any   mention 
of  this  note  in  his  schedule.     But  no  possible  injustice 
can  be  done  to  his  creditors,  by  admitting  the  proof  of 
Henry  White  upon  the  note,  if  notice  is  given  of  that 
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fact  to  John  Whitens  assignees.  Upon  a  reoonsidera^ 
tion  then,  of  the  whole  of  this  case,  I  am  not  ashamed 
to  own  I  was  wrong  in  the  opinion  I  formerly  expressed; 
and  I  am  now  satisfied,  that  the  promissory  note  con- 
stituted a  debt  proveable  by  Henry  White  under  this 
commission. 

Sir  G.  Rose  concurred  with  the  Chief  Judge ;  but 
having  been  formerly  counsel  in  the  cause,  abstained 
from  delivering  any  judgment. 

The  Order  finally  made  was,  that  the  Order 
of  the  10th  July  183S,  and  the  consequen- 
tial Orders  made  thereon,  should  be  re- 
versed; and  that  the  petitioner  was  entitled 
to  be  admitted  a  creditor  for  the  balance, 
if  any,  due  on  the  promissory  note;  that 
the  dividends  should  be  paid  into  Court  in 
the  name  of  the  petitioner,  with  liberty  for 
either  party  to  apply;  the  costs  of  the 
assignees  to  be  paid  out  of  the  estate, — ^but 
no  other  costs  given;  and  that  notice  of 
the  proof  should  be  given  to  the 
of  the  insolvent,  John  White. 
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Where  an  equit- 
able mortgagee 
is  also  an  assig- 
nee, a  solicitor 
will  be  appoint- 
ed to  take  the 
account,  and 
conduct  the 
sale. 


Ex  parte  Lees. — In  the  matter  of  Corless. 

XHIS  was  the  petition  of  an  equitable  mortgagee  of  a 
policy  of  assurance  effected  by  the  bankrupt  on  hi^ 
own  life,  the  petitioner  having  been  also  appoint^ 
assignee  under  the  commission.     Under  these  circuiB- 
stances,  the  prayer  was  for  a  sale  of  the  policy,  with 
leave  to  bid  at  the  sale;  and  that  a  solicitor  should  be 
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appointed  by  the  Commissioners  to  take  the  account  of       1832. 
what  was  due  to  the  petitioner,  and  to  conduct  the       £~Z^ 
sale  on  behalf  of  the  general  creditors  of  the  bankrupt.         ^^^ 

Mr.  K.  Parker  appeared  in  support  of  the  petition, 
and  said  that  the  prayer  of  it  was  framed  pursuant 
to  an  order  made  by  Sir  Anthony  Hart,  when  Vice- 
chancellor,  under  the  like  circumstances,  in  the  case 
of  Ex  parte  Cawdry{a),  where  the  party  applying  for 
a  sale  was  both  mortgagee  and  assignee. 

The  Court,  on  deferring  to  that  case,  made 
the  Order  as  prayed. 

(a)  2  G.  &  J.  272. 


Southontpton 

Ex  parte  Peppin. — In  the  matter  of  Wright.  Buiiding$, 

July  10. 

Mr.  teed  applied  to  the  Court  for  an  order,  that  Special  service 

^  ^*"  *  of  a  petitioQ  to 

service  of  a  petition  to  annul  a  fiat,  at  the  place  of  resi-  annul  a  fiat 

directed,  where 

dence  of  the  petitioning  creditor,  as  the  same  was  de-  the  jpetitioniDg 

creditor  is  not  to 

scribed  in  his  affidavit  of  debt  on  striking  the  docket,  be  met  with. 
might  be  deemed  good  service.  The  application  was 
foimded,  on  an  affidavit  that  inquiries  had  already  been 
made  at  the  place  of  abode  of  the  petitioning  creditor 
mentioned  in  his  affidavit  of  debt,  and  also  at  the  office 
of  the  soUcitor  who  sued  out  the  commission,  witliout 
any  information  being  obtained  respecting  him,  and 
that  the  deponent  believed  he  kept  out  of  the  way  to 
avoid  service. 

The  Court  made  the  Order  as  prayed,  di- 
recting also,  that  a  copy  of  the  petition 
should  be  served  at  the  office  of  the  soli- 
citor who  issued  the  commission. 
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1832. 


Buii^l^  Ex  parte  Baker. — In  the  matter  of  Sill. 

After  a  6at  had  1  HIS  was  the  petition  of  a  creditor  who  had  sued  out 
bankrupt  makes  a  second  fiat  against  the  bankrupt,  for  want  of  the  pro- 
sals  to  ^s'cre-  secution  of  the  first  within  the  time  limited  by  the  Gene- 
venu'he  prose-  ^^^  Order  (a),  praying  that  the  first  might  be  superseded. 
which  proposl  I^  appeared,  that  the  first  fiat  was  issued  on  the  19th 
the  solicitor  for  Jung    ^ud  that  on  the  4th  July,  which  was  a  day  after 

one  of  the  ere-  •'  •' 

ditora  promises    the  14  days  expired  for  the  prosecution  of  it,  the  peti- 

to  give  an  an-        ^  *"  '^ 

swer,  at  a  cer-    tioner  struck  a  second  docket,  and  appUed  at  the  office 

tain  time,  on  ,-^  i 

the  following  for  a  supersedeas,  pursuant  to  the  terms  of  the  Greneral 
after  the  date  of  Order;  but  the  Bankrupt  Office  refused  to  supersede,  on 

before  that  time  ^^^  ground  that  the  petitioner  had  notice  that  the  first 

strikesa  second  ^^t  was  to  be  proceeded  with.     The  fact  was,  that  after 

pnM^^uiion  of°  ^^^  ^^^^  ^^^  issued,  some  negotiation  with  the  bankrupt 

theGenenS*^^  had  been  pending,  for  an  arrangement  with  his  cre- 

?\!^lu^^^^^*  ditors,  without  the  necessity  of  making  him  a  bankrupt; 

mac  mis  ^vas  a 

breach  of  faith,   and  on  the  3d  July  the  terms  of  the  proposed  arrange- 

and  a  petition  to  ^  *  ^ 

annul  the  first     ment  were  communicated  to  the  petitioner,  and  his 

fiat  was  dis-  .  •  •»« 

missed  with       Solicitor,  Mr.  Gresham,  for  their  approbation;    when 

costs. 

An  affidavit,  the  latter  said,  that  he  would  give  an  answer  on  the 
may^be  read.  '  morrow  by  half-past  four  o'clock.  At  ten  o*clodc, 
"^ng*to*fiie1t!  however,  in  the  morning  of  that  day,  Mr.  Gresham^ 

without  waiting  for  the  time  when  he  had  promised  to 
give  an  answer,  went  to  the  ofiice  and  struck  the  second 
docket.  The  petitioning  creditor  proceeded,  never- 
theless, with  the  first  fiat,  and  obtained  an  adjudica- 
tion under  it,  the  Commissioner  being  wholly  ignorant 
of  the  delay  that  had  taken  place  in  working  it,  and  of 
the  circumstance  that  a  second  fiat  had  issued  against 
the  same  party. 

(a)  26th  June  1703. 
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Mr.  Montagu  and  Mr.  6.  RichardSy  in  support  of  1832. 
the  petition,  contended,  that  as  the  time  for  the  pro-  £x  parte 
secution  of  the  first  fiat  expired  on  the  3d  July,  and  ®*''*^* 
the  petitioner  did  not  apply  for  a  supersedeas  until  the 
4ih,  the  Bankrupt  OfBce  was  then  bound,  upon  his 
appKeation,  to  issue  an  order  for  a  supersedeas,  pur- 
suant to  the  terms  of  Lord  Loughborough's  General 
Order;  which  directs,  that  the  application  for  a  super- 
sedeas and  for  a  new  commission,  which  shall  in  the 
course  of  the  first  day  after  the  expiration  of  14  days 
fiom  the  date  of  the  first  commission,  be  first  made  by 
any  other  attorney,  than  the  attorney  at  whose  instance 
die  first  commission  was  issued,  shall  be  preferred  to 
an  application  for  the  same  purpose  by  the  attorney 
who  sued  out  the  supersedable  commission.  The  ques- 
tion is,  whether  the  officers  at  the  Bankrupt  Office  are 
to  comply  with  the  requisitions  of  the  General  Order, 
or  whether  it  is  to  be  erased  from  the  books.  If  the 
petitioning  creditor  was  not  prepared  to  open  the  first 
fiat  in  due  time,  it  was  his  duty  to  have  applied  to  this 
Court  to  enlarge  the  time  for  that  purpose;  when  the 
Court  would  have  granted  him  an  order,  if  he  had  any 
special  circumstances  to  state  that  justified  the  delay : 
Ex  parte  Moody  (a).  But  where  the  petitioning  cre- 
ditor wilfiiUy  delays  the  prosecution  of  a  fiat,  it  will  be 
superseded;  and  this,  notwithstanding  the  delay  may 
have  been  occasioned  by  the  request  of  the  bankrupt, 
and  may  have  been  with  the  concurrence  of  the  cre- 
ditors: Ex  parte  Luke  (b). 

Mr.  Bligh  and  Mr.  Swanston,  for  the  respondents. 
A  fiat  is  not  ipso  facto  superseded,  but  only  supersed- 

(a)  1  Deac  &  C.  34.  (b)  1  G.  &  J.  361. 
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1832.        able,  for  want  of  prosecution  at  the  expiration  of  14 

ETrairte      ^^J®  ^^'  ^^^  ^*^^'    '^^®  question  is,  what  is  meant  by 
Bakbr.       ^]^g  ^gyju  «  want  of  prosecution,"  which  is  the  language 

used  in  Lord  Loughborough's  Order.  This  can  only 
be  gathered  by  the  adjudged  cases.  Now  in  some 
instances  the  Court  has  permitted  a  petitioning  credited*, 
after  the  expiration  of  the  14  days  from  the  date  of  the 
commission,  and  even  after  the  commission  has  been 
actually  superseded,  to  prosecute  the  first  conunissioD, 
where  there  has  been  a  bona  fide  intention  to  proceed 
with  it:  Ex  parte  Freeman  (a).  So  in  ^x  parte  Ellis  (6), 
where  the  time  for  the  adjudication  had  expired,  and 
the  first  commission  had  been  regularly  superseded  for 
want  of  prosecution,  the  Lord  Chancellor  ordered  the 
supersedeas  to  be  quashed,  and  the  first  commission  to 
be  revived,  as  there  was  a  bond  fide  intention  to  prose- 
cute it.  In  Ex  parte  Leicester  (c),  also,  it  was  beU 
by  Lord  Eldon,  that  a  commission  was  not  actuaDy 
superseded  till  the  writ  of  supersedeas,  issued, — and 
tlierefore  that  a  commission  having  been  opened,  and 
the  bankruptcy  adjudged,  afler  an  order  made  for  the 
supersedeas,  but  before  the  writ  was  sealed,  the  com- 
mission was  supported.  And  the  same  doctrine  was 
held  in  Ex  parte  Lai/tony  and  Ex  parte  Hardwickeld), 
which  were  cases  occurring  in  the  same  bankruptcy. 
In  the  case  now  before  the  Court  there  has  been  cmly  a 
delay  of  one  day,  which  is  attributable  to  the  party  who 
struck  the  second  docket ;  for  it  arose  entirely  from  his 
breach  of  faith :  and  we  have,  moreover,  an  adjudi- 
cation of  the  Commissioner  under  the  first  fiat.  [Sir 
G.  Rose.   It  appears  to  me,  your  case  is  a  very  short 

(a)  I  Uo^e,  380.  {b)  7  Ves.  135. 

(r)  H  Ves.  429.  (r/)  6  Ves.  434. 
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one^—you  get  the  adjudication  under  the  first  fiat,        1832. 
before    the   other   party    obtains    the    supersedeas.      eT^I^ 
ErsUne,  C.  J.  The  case  against  you  is,  that  on  the  4th       Baker. 
July  the  petition  to  supersede  was  in  the  office,  when, 
according  to  the  terms  of  the  General  Order,  it  was 
competent  to  any  creditor  to  supersede,  as  a  matter  of 
eourse*]    But  here  we  were  actually  prevented  by  the 
other  party  firom  opening  the  first  fiat  within  the  re- 
quired time;  and  this  is  a  good  groimd  for  preferring 
the  first  fiat  to  the  second ;  notwithstanding  the  Court 
has  in  one  case  refused  to  grant  fiirther  time  to  a  peti- 
tioDiiig  creditor  to  open  a  fiat,   merely  because  the 
delay  proceeded  from  a  negotiation  with  the  general 
body  of  the  creditors :  Ex  parte  Dowton  (a).     The 
case  of  Ex  parte  Luke,  that  has  been  cited  by  the 
other  side,  has  no  appUcation  to  the  case  before  the 
Court ;  for  there  was  no  contest  there  which  of  two 
commissions  should  be  preferred,  but  the  petitioning 
creditor  had  been  guilty  of  a  delay  of  nine  months  in 
prosecuting  the  commission,  and  had  sued  it  out  for 
the  purpose  of  overreaching  the  execution  of  a  judg- 
ment creditor.     [Sir  J.  Cross.  The  doubt  in  my  mind 
is  here,  whether  your  adjudication  can  be  strictly  sup- 
ported, on  the  ground  of  its  having  taken  place  pen- 
denieUte;  for  they  applied  in  time  for  a  supersedeas 
at  the  office,  and  were  only  delayed  by  the  act  of  the 
officer.]     The  application  was  made  at  the  office  by 
Mr.  Gresham  before  the  time  he  had  appointed  to  give 
an  answer,  whether  or  not  he  would  accede  to  the  ar- 
rangements that  were  proposed  to  be  made  with  the 
bankrupt, — and  we  have  an  affidavit  of  the  solicitor  who 
sued  out  the  first  fiat,  that  it  was  his  bona  fide  inten- 

(a)  1  Dcac.&C.  111. 
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1 832.        tion  to  proceed  with  it ;  and  that  the  delay  arose  entirdy 

KTparte      ^™  waiting  for  Mr.  Greskcun's  answer,  who  omitted 
Baker.       ^  ^^  ^^y  hq^j^.^  q{  j^jg  intention  to  strike  anodic 

docket. 

Mr.  MoniagUy  in  reply,  was  proceeding  to  read  some 
affidavits  that  had  not  been  filed ;  which  being  objected 
to  by  the  other  side,  [Sir  G.  Rose  observed,  it  might 
be  done,  upon  his  undertaking  to  file  them.  But  in 
regard  to  the  prayer  of  the  petition,  he  wished  to  know, 
whether  any  case  could  be  found,  which  decided  that  a 
first  commission  was  ever  superseded  for  want  of  pnh 
secution  under  Lord  LoughborougKs  Greneral  Order, 
where  there  was  an  actual  adjudication  under  it  befiire 
the  writ  of  supersedeas  was  sealed.  All  the  cases  are 
the  other  way;  the  second  commission  having  been 
frequently  superseded,  to  give  efiect  to  the  first.]  Is  it 
consistent  with  the  meaning  of  the  Greneral  Order, 
that  a  petitioning  creditor  may  let  the  whole  14  days 
elapse  for  working  a  fiat,  and  then,  notwithstanding 
there  may  be  applications  from  numerous  solicitors  fiyr 
another  fiat,  that  he  is  to  be  at  liberty  to  get  an  adju- 
dication on  the  morning  of  the  16th  day  after  the  date 
of  the  fiat?  I  contend,  that  any  other  creditor  might 
have  struck  a  docket  in  the  morning  of  the  15th  day, 
and  therefore  that  Mr.  Gresham  was  fiilly  justified  in 
doing  so. 

Erskine,  C.  J. — If  this  petition  had  been  resisted, 
on  the  mere  circumstance  of  the  adjudication  under  the 
first  fiat  having  been  obtained  before  the  writ  of  supe^ 
scdeas  was  actually  sealed,  notwithstanding  the  pre- 
vious application  at  the  office  for  the  writ  by  the  peti- 


SITTINGS  AFTER  TRINITY  TERM,  2  WILLIAM  IV.  367 

tioaer, — ^I  own  I  should  have  had  some  difficulty  in  sa3dng,  1 832. 
that  that  alone  was  a  sufficient  reason  to  prefer  the  first  Exmrte 
fiat  to  the  second.  But  as  the  practice  has  been  stated  ^^*^^' 
to  be  80  by  one  of  the  members  of  the  bench^  curtesy 
has  prevented  me  from  interposing  during  the  argu- 
ment to  express  my  own  opinion  on  that  subject.  It 
must  be  remembered,  however,  that  the  petitioner  in 
this  case,  besides  charging  the  other  party  with  the 
neglect  to  prosecute  the  fiat  within  the  time  limited  by 
the  G^eneral  Order,  goes  on  to  allege,  that  the  first  fiat 
was  taken  out  for  the  purpose  of  effecting  a  compo- 
sition between  the  bankrupt  and  his  creditors,  and  for 
other  purposes  than  those  recognized  by  law.  But 
when  a  petition  is  presented  to  supersede  a  fiat  already 
in  operation,  on  the  ground  that  it  was  taken  out  for 
an  improper  object,  the  petitioner  must  not  only  prove 
the  truth  of  his  allegations  against  the  other  party,  but 
he  must  also  show,  that  he  himself  is  clear  from  any  im- 
putation of  blame.  It  does  not,  however,  appear  to  me 
that  such  was  the  case  on  the  part  of  the  solicitor  for  this 
petition.  For  on  the  3d  July, — when  certain  proposals 
were  made  to  him  by  the  solicitor  who  issued  the  first 
fiaty  to  come  to  some  arrangement  witli  the  bankrupt, 
instead  of  prosecuting  the  fiat, — he  said,  "  I  will  give 
you  an  answer  to-morrow  by  half-past  four;'*  and  then, 
before  waiting  for  that  time,  he  steps  in  and  strikes  a 
fresh  docket;  which  was  nothing  less  than  a  gross 
breach  of  faith  to  the  solicitor  who  had  issued  the  first 
fiat.  Upon  these  grounds,  therefore,  and  because  the 
delay  in  prosecuting  that  fiat  was  acquiesced  in  by  the 
solicitor  for  the  petitioner,  I  think  that  this  petition 
should  be  dbmissed  with  costs. 


Bakxb. 
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t 

1832.  Sir  A.  Pell. — I  think   this  case  does  not  depend 

^^Z^      upon  the  construction  we  may  be  disposed  to  j^ve  to 

Lord  Loughborough'B  order;  but  on  various  matters  of 

fact.    Nor  does  it  appear  to  me,  that  the  practice  in 

bankruptcy  has  been  so  established  heretofore,  as  to 

prevent  us  from  deciding  on  this  petition  according  to 

the  equity  of  the  case.    And  this  depends  upon  a  fisw 

simple  facts.    (His  Honour  then  entered  into  a  detafl 

of  the  correspondence  that  took  place  between  die 

solicitor,  who  issued  the  first  fiat,  and  Mr.  Baiter,  die 

petitioner,  on  the  subject  of  the  proposed  arrangement 

between  the  bankrupt  and  his  creditors.)    This  stale 

of  things  continued  down  to  the  3d  of  July,  when  Mir. 

Baker  declined  acceding  to  any  arrangement  untfl  he 

had  seen  Mr.  Gresham,  who  promised  to  ffve  in 

answer  at  half-past  four  the  following  day.     Mr.  Chti' 

ham^  however,  deemed  it  expedient  for  the  interests  of 

his  client  to  strike  a  docket  before  that  time  arrived. 

Now,  under  these  circumstances,  had  a  supersedesi 

actually  issued,  and  an  application  been  made  to  renve 

the  first  fiat,  I  should  have  thought  that  such  an  appfi- 

cation  ought  to  have  been  granted.    And  as  the  case 

now  stands,  I  think  that  the  first  fiat  was  sued  out  bfuA 

fide^  and  that  the  petitioning  creditor  was  diverted  firooi 

proceeding  with  it  by  waiting  for  the  time  that  Mr. 

Gresham  had  appointed  to  give  his  answer,  whether  he 

would  advise  Mr.  Baker  to  accede  to  the  proposed 

arrangement;  and  I  cannot  help  saying,  that  I  think  it 

was  a  breach  of  faith  in  Mr.  Gresham  to  go  and  strike 

a  docket  before  that  time  arrived. 

Sir  J.  Cross. — A  fiat  is  not  ipso  facto  superseded^ 
but  merely  supersedable,  for  want  of  prosecution  within 
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1832.  England  she  authorized  *^  Henry  Wilton  of  Tunbridge 

£^^^  Place,  in  the  county  of  Kent,**  to  sign  any  petitkm  to 

Baiek.  i^Yie  Lord  Chancellor  on  her  behalf  in  dug  bankraptcj. 


Mr.  Montagu  (Mr.  Stcanston  and  Mr.  Wrighi 
with  him)  now  moved  that  this  order  might  be  dii* 
charged,  as  it  was  obtained  on  an  affidavit  which  was 
improperly  sworn, — ^the  6  G.  4.  c.  16.  s.  46.  requirfaig 
that  when  a  creditor  is  out  of  England,  the  aflSdaiit 
must  be  attested  by  a  notary  public,  British  miniiCeri 
or  consul;  neither  of  which  had  been  done  in  die 
present    instance.      In  Ex  parte  Moens  (a)  it  was 
decided,  that  although  an  affidavit  had  been  swon 
before  the  British  consul  at  Rio  de  Janeiro,  it  oooU 
not  be  received,  as  it  was  not  attested  by  a  notary.    TUb 
affidavit  in  this  case  therefore  was  not  readable,  fiir 
the  same  defect,  and  the  order  which  proceeded  on  it 
must  be  set  aside. 

Sir  A.  Pell. — The  description,  too,  in  the  affidavit 
of  Mr.  Wilton,  would  be  held  to  be  no  description  ataD 
in  other  cases. 

Sir  G.  Rose. — The  party,  being  out  of  the  countrji 
wanted  no  special  order  of  the  Court  to  permit  her 
agent  to  sign  this  petition  on  her  behalf.  In  all  such 
cases  any  authorized  agent  may  sign  a  petition  for  his 
principal,  under  the  General  Order  (6). 

Mr.  G.  Richards,  in  support  of  the  order,  cited  a 
case,  til  re  Boldero  (c),  where  an  order  was  obtained  for 

(a)  1  Mont.  15.       (6)  12  August  1809.    And  vet  1  Deac.  B.  L.837. 
(c)  I  llose,  231. 
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agents  in  town  to  sign  a  petition  for  their  principals,        1832. 
who  were  resident  at  York.  [Sir  G.  Rose.  The  principals       ExpaTte 
there  were  resident  in  England,  but  this  is  quite  a  dif-       Baker. 
Terent  case.    The  order  that  has  been  made  is  quite  irre- 
gular.    Sir  A.  Pell,   Your  authority  was  given  you  in 
Bdarch  1829,  to  petition  the  Lord  Chancellor ;  and  the 
question  is,  whether  you  can  now  petition  this  Court.] 
rhe  whole  question  really  is,  whether  Mr.  Wilion  alone 
ig  a  8u£Bcient  security  for  the  costs  of  the  petition,  and 
[  contend  that  his  security  is  quite  sufficient. 

Erskinb,  C.  J. — If  you  had  proceeded  in  the  regular 
way,  Mr.  WiUan  might  have  signed  the  petition  for 
Bllrs.  Moore,  under  the  provisions  of  the  General  Order ; 
and  then,  if  they  had  objected  to  his  security,  the  ques- 
tion might  have  been  settled  before  the  proper  officer 
9f  the  Court.  But  we  think  that,  under  all  the  circum-  * 
tances,  the  order  has  been  improperly  obtained,  and 
mst  be  rescinded  with  costs. 

Mr.  Wakefield,  who  appeared  for  the  petitioning  cre- 

or,  said,  that  he  was  necessarily  made  a  party  to  this 

tion;   and  prayed  therefore  that  the  costs  of  his 

learance  might  be  paid  out  of  the  estate,  and  that 

estate  might  be  afterwards  reimbursed  by  Mr. 

torn:  which  was  ordered  accordingly. 
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1832. 

Southampton 

BuiUUngt, 

July  17. 

Where  a  bank- 
rupt petitions  to 
supenede,  and 
bnngs  an  ac- 
tion at  the  same 
time  to  dispute 
the  bankruptcy, 
the  Court  de- 
clined compel- 
ling him  to 
elect  which  pro- 
ceeding he 
would  continue, 
but  ordered  that 
the  petition 
should  stand 
over,  until  the 
result  of  the 
action  was 
known. 


Ex  parte  Chambers. — In  the  matter  of  Chambers* 

XHE  bankrupt  in  this  case  had  petitioned  to  super- 
sede the  commission,  and  had  also  brought  an  action 
in  the  Exchequer,  to  dispute  the  act  of  bankruptcy. 
The  petition  and  the  action  were  both  pending. 

Mr.  Montagu  (with  whom  were  Mr.  Swansian  and 
Mr.  Wright)  now  moved,  on  behalf  of  the  assignees, 
that  the  petitioner  might  be  put  to  his  election,  either 
to  abandon  his  petition,  or  to  stay  proceedings  in  the 
action  at  law;  and  cited  Ex  parte  Price  (a),  and  Es 
parte  Burgess  (6),  in  support  of  the  application. 

JVfr.  Whitmarsh  and  Mr.  Girdlestone  opposed  tbe 
motion. 

The  Court  ordered,  that  the  petition  should  stand 
over  until  the  result  of  the  action  was  known. 

Mr.  Swanston  contended,  that  the  petitioner  should 
be  at  once  ordered  to  elect  which  mode  of  proceedii^ 
he  would  adopt ;  because  that  would  operate  as  a  final 
abandonment  of  the  other  course  of  proceeding. 

Sir  A.  Pell. — Has  not  a  man  a  right  to  institute 
proceedings  in  any  of  the  Courts  he  Ukes?  All  that 
can  be  done  is  to  stay  proceedings  in  one  Court,  until 
those  in  the  other  are  disposed  of. 

Mr.  Wakefield  appeared  for  the  petitioning  creditor. 

Costs  ordered  to  be  reserred  {c). 


(a)  Buck,  230.  {h)  Jacob,  559. 

(c)  And  see  Ex  parte  Price,  Buck,  230,  3  Madd.  228;  Ex  parte  BiUiald, 
Buck,  220. 
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1832. 


:  parte  Hattersley. — In  the  matter  of  Corlass.       Southamjnan 

Buildingt, 
.  July  18. 

IS  was  a  petition  of  the  petitioning  creditori  pray-  Petitioning  cw- 
fchat  the  assignees  might  be  ordered  to  pay  to  him  jc^'io beux- 
XNrts,  which  he  had  paid  for  prosecuting  the  fiat  up  ^^  co^t*** 
le  choice  of  assignees.  ^^^^,  ?^j«c- 

°  tionable  cbuget 

have  been  al* 
,  ,  lowed  by  the 

r.  Bichner  appeared  in  support  of  the  petition.        Commissionen. 

r.  Swanstofif  who  appeared  for  the  assignees,  said, 
the  reason  they  had  not  paid  the  bill  was,  that 
t  were  several  objectionable  charges  in  it,  which 
been  improperly  allowed  by  the  Commissioners, — 
as  a  charge  for  a  bargain  and  sale,  for  a  provi- 
il  assignment^  and  for  an  adjourned  meeting  to 
ire  the  bankruptcy,  for  neither  of  which  was  there 
sli^test  necessity.  It  is  a  sufficient  objection  to 
bin  of  the  petitioning  creditor,  that  the  commis- 
3B.  have  allowed  charges  in  it,  which  ought  to  be 
niged;  Ex  parte  ThelwalUa). 

The  Court  ordered  it  to  be  referred  to  one 
of  the  Deputy  Registrars  to  tax  the  bill, 
and  if  the  assignees  should  deny  assets,  or 
refuse  to  pay  the  bill  after  such  taxation, 
then  to  take  an  account  of  the  assets.  Costs ' 
to  be  reserved. 

(a)  1  Rose,  397. 


^«  II.  C  C 
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lSd2. 


Southampton    Ex  parte  Fletcher.— In  the  matter  of  Flbtcheu  {a). 

Build^s, 
July  18«        rwy 

When  afitt  ii  *  ^^^  ^^^  *  petition  of  the  bankrupt,  praying  that  the 
ad^cation^  adjudication  of  bankruptcy  might  be  reversed,  and  the 
an  iMofficient    fiat  annulled,  with  costs  to  be  paid  by  the  petitioning 

act  of  bank* 

niptcy,  it  b       creditor. 

alwayi  at  tbe 
cost  of  the  peti- 

of  the  petition. 


Mr.  Wigram,  and  Mr.  K.  Parker,  on  behalf  of  Ae 
petitioning  creditor,  consented  to  an  order  pursuant  (o 
the  prayer  of  the  petition,  except  with  regard  to  Ae 
costs. 

Sir  G.  Rose. — I  never  knew  an  instance  of  the  eon- 
mission  being  superseded,  on  accoufkt  of  a  fidhne  in 
thi  petitioning  creditor  to  prove  the  requisites  to  si^ 
port  it,  where  the  party  who  took  it  out  was  not  ad* 
judged  to  pay  the  costs.  There  may  be  some  leason 
why  the  bond  should  not  be  assigned;  but  the  par^ 
failing  to  prove  the  bankruptcy  always  pays  the  costs. 


Mr.  Wigram  stated,  that  there  were  in  this 
strong  circumstances  of  suspicion,  that  the  bankrupt 
kept  the  witnesses  out  of  the  way,  who  could  haYe 
proved  the  act  of  bankruptcy. 

Erskine,  C.  J. — That  would  have  been  a  good 
ground  for  applying  to  the  Court  for  further  time  to 
open  the  fiat,  or  to  postpone  the  adjudication;  but  as 

(a)  See  other  proceedings  in  the  same  matter,  and,  90,  317,  337. 
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you  have  thought  proper  to  proceed  to  adjudication,  1832. 

without  proving  a  sufficient  act  of  bankruptcy,  we  can  eT^^ 

only  reverse  it,  with  costs.  Flktchir. 

Order  made  as  prayed. 


Ex  parte  Bramston.— In  the  matter  of  Crickett  (a).     ^^^^^ 

Juiy  18  and  25. 

X  HIS  was  a  petition  of  the  general  assignees  for  the  Although  the 

Court  has  a  con- 

r^DOval  of  an  official  assignee,  who  had  been  recently  troUiog  power 

in  the  appoint- 

appointed  under  a  commission,  which  issued  on  the  mentofan 

___  official  assiflfiiee 

24th  December  1835.    The  grounds  of  the  application  bv  the  Commis- 
weie^  that  there  was  no  necessity  for  the  appointment, —  Coun'^u  not 
that  not  a  single  creditor  had  made  any  complaint  JS^clmnSJ'-^ 
against  the  assignees  chosen  xuider  the  commission, —  "°°5'  ^"  ***'' 

^  ^  '       cised  an  un- 

that  there  would  be  a  great  expense  imposed  on  the  ?°"?^  discretion 

**  *  '  m  the  appoint- 

estate  by  the  appcfintment,  inasmuch  as  the  debts  proved  ^^^ 
under  the  commission  amounted  to  ISS^OOCU.^  and  ihe 
oflfeial  assignee,  under  the  27  th  Rule  (&)  for  regulating 
the  practice  of  this  Court,  would  be  entitled  to  2|  per 
oeot.  upon  the  amount  of  any  dividend  upon  that  sum, — 
and  that  there  would  be  great  inconvenience  and  ex* 
pense  in  removing  the  books  of  the  bankrupt  from 
Cbelnififerd^  where  they  were  at  present  in  the  custody 
of  the  assignee^  chosen  by  the  creditors. 

Mr.  SwatuioUf  in  support  of  the  petition,  referred  to 
the  19th  Rule  (c)  for  regulating  the  practice  of  the 
Court,  which  recommends,  that  no  official  assignee 

(a)  And  see  Ex  parte  Parker,  I  Deac.  &  C.  530;  which  was  an  order 
made  on  a  motion  relating  to  this  petition. 
(h)  See  1  Deac.  &  C.  App.  p.  zx¥iii.  (e)  Ibid.  p.  xxvi. 

cc2 
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1832.'       sb^^l  ^^  appointed  by  any  Commissioner,  under  com- 
_  missions  opened  before  the  establishment  of  this  Coiirti 

£x  pvt6 

Bhamston.     unless  there  appeared  good  cause  for  so  doing. 

Sir  G.  Rose. — There  appears  to  be  no  ^fficulty  in 
restraining  the  official  assignee  from  acting ;  but  I  do 
not  think  it  would  be  right  to  annul  the  appointment 

Sir  A.  Pell. — I  think  we  ought  not  to  set  aside  the 
appointment  of  any  official  assignee,  without  consulting 
the  Commissioner,  and  inquiring  his  reason  for  makii^ 
the  appointment. 

Erskine,  C.J.  suggested,  that  the  order  for  Ae 
appointment  should  be  suspended,  and  the  petitkn 
stand  over  for  a  week,  to  give  the  Court  an  opportOmty 
of  conferring  vrith  the  Commissioner  on  the  subject. 

July  25.  Mr.  Swanston  was  accordingly  heard  this  day  agiin 

in  support  of  the  petition.    It  is  quite  unreasonable, 
that  in  this  case  any  official  assignee  should  be  ap- 
pointed to  derive  emolument  from  those,  who  experience 
no  advantage  from  the  appointment.     The  accounts  of 
the  assignees  have  been  duly  audited  during  the  jfKh 
gress  of  the  commission,  the  last  audit  being  the  lOth 
January  last;    and  1500/.  is  shortly  expected  to  be' 
received,  when  there  will  be  another  audit.     As  tbe 
Court  has  pubUshed  an  order,  recommending  the  Com- 
missiOBtr  not  to  appoint  an  official  assignee  imder  a 
commission  opened  previously  to  the  operation  of  Ae' 
Bankruptcy  Court  Act,  without  an  actual  necessity,  I 
now  apply  for  the  benefit  of  that  order;  for,  in  this  case, 
the  appointment  of  an  official  assignee  is  not  asked  by 


Baamstov. 
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any  one  person  interested  in  the  appointment,  but  is,  1832. 
on  the  contrary,  disclaimed  by  them  all.  If  the  Court,  ETpaite 
however,  should  think  proper  to  sanction  the  appoint- 
ment, there  should  be  some  qualification  in  the  order, 
MB  to  the  transfer  of  the  documents  relating  to  this  bank- 
mptcy  from  the  elected  assignees  to  the  oiBcial  assignee, 
BO  .fiur  as  to  prevent  the  vouchers  and  receipts  of  the 
creditors'  assignees  from  being  delivered  up  to  the 
facial  assignee.  >  Nor  ought  the  oiBcial  assignee  to  be 
permitted  to  interfere  with  any  dividends  already  de- 
dared;  for  the  order  of  dividend  operates  as  an  actual 
transfer  of  the  amount  of  the  dividend  to  every  cre- 
ditor; as  where  the  money  to  pay  the  dividend  is  lying 
at  a  banker's,  it  becomes,  after  the  dividend  is  de- 
clared, the  property  of  the  creditors,  and  not  of  the 
assignees;   Wackerbath  v.  Powell  {a). 

£rskine,  C.  J.— The  act  of. parliament  (&),  under 
which  the  Commissioner  has  in  this  instance  proceeded, 
declares  that  it  shall  be  lawful  for  each  Commissioner, 
who  shall  thenceforth  act  in  any  commission  of  bank- 
rupt depending  in  the  Court  of  Commissioners  of  Bank- 
rupts in  the  city  of  London,  at  his  discretion  to  ap- 
pmnt  an  official  assignee  to  act  with  the  existing  assig- 
nees^  if  any,  under  such  commission,  and  to  direct  the 
existing  assignees  to  pay  and  deUver  over  to  such 
official  assignee  all  monies,  books,  papers,  and  effects 
whatsoever,  in  their  possession  or  custody,  as  such 
assignees.  An  early  section  (c)  of  this  act  gives  this 
Cout  a  general  superintendance  and  control  in  all 
matters  of  bankruptcy,  and  therefore  we  are  certainly 
anthoriaed  to  see  that  the  discretion  of  the  Commis- 

(•)  Back,  496.  (b)l8t2W.  4.  c.  56.  s.  40.  (c)  Section  2. 
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1852.  sfoner  is  not  improperly  exercised.  But  it  is  at  the 
^~^  same  time  incumbent  on  this  Court  to  exerciae  its  omt 
Bwkmgtw.  controlling  power  with  the  greatest  caution^  and  to 
take  care  tiiat  no  injury  should  accrue  to  the  banlunqpl^s 
estate  firom  any  needless  interference  on  our  part-  O^ 
the  present  occasion,  I  cannot  say  that  the  ConsM»> 
aioner  has  exercised  an  unsound  discretion  in  die  q^ 
pointment  of  an  official  assignee,  or  in  the  order  he  hai 
issued  for  the  removal  of  die  bankrupt's  books  iroaitk 
custody  of  the  elected  assignees.  The  removal  of  the 
bodu,  however,  should  cause  no  additional  expense  to 
the  estate;  and  the  Commissioner,  when  he  knows  tke 
<qpinion  of  die  Court  on  this  point,  will  take  care  tint 
no  unnecessary  expense  is  incurred  by  such  vemovaL 

Sir  A.  PELL.-^If  I  thought  diat  any  additional  aid 
needless  expense  would  be  incurred  to  the  creditorsi 
by  this  appointment,  I  should  unquestionably  have 
expressed  my  disapprobation  of  it.  But  I  should  ftd 
very  reluctant  to  a  hasty  interference  in  removing  as 
assignee,  who  has  been  appointed  advisory  by  the 
Commissioner.  * 

Sir  J.  Cross* — The  legislature  has  trusted  the  ap- 
pointment of  the  official  assignee  to  the  diacretisn  of 
the  Commissioner;  and  the  question  is  here,  wtofaer 
he  has  exercised  an  unsound  discretion.  It  b  saidt 
that  no  creditor  has  joined  in  any  wish  for  the  appoiDt* 
ment;  but  that  is  no  proof  of  any  unsound  discretion  in 
the  Commissioner.  It  appears,  that  the  accounts  in 
this  bankruptcy,  have  not  been  finally  wound  Wf, 
aldiough  seven  years  have  elapsed  since  the  issuiqgaf 
the  commission.    Then«  without  imputing  any  negfi- 
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geiice  to  the  assigneesi  this  affordsi  at  least,  a  good 
rea&oQ  tar  tome  vigilance.  It  appears^  alsoi  that  the 
•Migiiees  ca&Yasaed  no  less  than  400  creditors  pf  the 
bankrupl,  to  sign  a  remonstrance  to  the  Commissioner, 
ftgaifisC  the  appcHntanent.  This  is  a  very  extraordinary 
fiooeeding  on  their  part{  and  is,  with  me^  a  sufficient 
feuoB  why  the  official  assignee  should  not  be  removed. 
Where  debts  are  proved  against  a  bankrupt,  as  in  this 
OMe^  to  die  amount  of  138,000/.,  there  may  be  several 
craditora  who  are  bilUhdiders,  and  who  by  obtaining 
dividends  from  other  quarters,  may  be  now  receiving 
more  than  20s.  in  the  pound.  It  seems  to  me,  there- 
fixet  that  the  Commissioner  had,  under  all  the  circum- 
staooeSf  good  cause  for  making  this  appointment;  nor 
am  I  aUe  to  surmise  any  satis&ctory  reason,  why  the 
eSdal  assignee  should  be  removed.  If  the  assignees 
afe  anxious  for  a  final  dividend,  they  ought  rather  to 
ttgoioe  in»  dian  object  to,  the  appointment. 
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1832, 

£z  parte 
Beamstom. 


Sir  G.  Rose  concurring, 


The  petition  was  dismissed. 


Bx  parte  Feddek. — In  the  matter  of  BtssiN  and 

another.  Southampum 

Buildtngs, 

X HIS  was  a  petition  of  an  assignee,  praying  that  j^^^  qq^^  ^h 
certain  undaimed  dividends,  which  had  been  declared  chdm^^ditt 
imder  the  jdnt  and  separate  estates,  might,  under  the  ^J^^oil'g 
ipiaviaioos  of  the  6  G.  4.  c.  16.  s.  110,  be  distributed  ^^"i^^^f/^di- 

tors,  OQ  whose 
lAHi  tejr  tie  ptyiibls,  bave  ample  notice  that  th^  have  been  dedared  *>  and  more  espe- 
tidijft  when  a  img  period  has  elapsed  before  any  dividend  has  been  made. 

toMr:  ihattlie  mcltiined  dmdends  of  jMnt  credhon  can  only  goto  the/otnt  creditors,  and 
thofs  of  iepmmu  creditora  to  the  separate  crediton. 
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1882.  equally  among  the  general  creditors;  and  that  the 
jjjjp^rte  assignee  might  have  the  costs  of  the  petition  out  of  die 
FsDDBN.  estate.  The  commission  issued  so  far  back  as  the  year 
I8O89  but  21  years  elapsed  before /any  dividend  was 
declared ;  and  there  had  been  no  final  dividend  declared 
under  the  joint  estate.  The  certificate! — which  is  di- 
rected by  the  act  to  be  filed  by  the  assignees  in  die 
bankrupt  officci  within  two  calendar  mondis  after  the 
expiration  of  one  year  from  the  declaration  of  the  divh 
dend^ — was  in  this  case  filed  by  the  assignee  a  twehe* 
month  later  than  it  ought  to  have  been. 

Mr.  Coleridge,  for  the  petitioner,  said,  that  die  ques^ 
tion  was  here,  whether  the  act  of  parliament  does  not 
treat  unclaimed  dividends  as  forfeited  property,  and 
give  the  Court  a  power  of  dividing  them  among  die 
general  creditors  of  the  bankrupts,  not  confining  die 
division  to  that  particular  estate  under  which  the  difi- 
dends  were  declared. 

Erskine,  C.  J. — I  entertain  some  difficulty,  whetbef 
these  dividends  can  be  so  distributed.  I  am  inclined 
to  think  that  the  unclaimed  dividends  of  the  joint  cre- 
ditors can  only  go  to  the  joint  creditors,  and  not  die 
unclaimed  dividends  of  the  separate  creditors.  There 
is  no  doubt  that  the  Court  has  the  power,  from  the 
words  of  the  act,  to  order  the  distribution  before  a 
final  dividend.  But,  in  this  case,  the  commission  haviog 
issued  so  long  ago  as  1808,  and  21  years  having  elapsed 
before  any  dividend  was  declared,  it  became  the  moi^ 
necessary  that  the  creditors  to  whom  these  dividends 
belong,  or  their  representatives,  should  have  had  notice 
bf  the  dividends  being  declared.    The  llOdi  secdoiii 
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I  perceiye,  is  not  imperative,  but  only  authorizes  the        1832. 
Court  to  order  the  distribution  among  the  creditors.  ETparte 

Fedden. 

Sir  A.  Pell. — Some  notice  should,  certainly,  be 
^yen  to  the  creditors,  or  their  representatives,  when 
so  long  a  period  as  21  years  was  suffered  to  expire, 
before  any  dividend  was  declared. 

Sir  J.  Cross. — ^The  110th  section  of  the  act  says, 
that  the  Lord  Chancellor,  or  the  Commissioners,  may 
order  the  investment  of  any  unclaimed  dividends  in  the 
funds  on  account  of  the  creditors  entitled,  and  subject 
to  such  order  as  the  Lord  Chancellor  may  think  fit  to 
make  respecting  the  same;  who,  if  he  shall  think  fit, 
may,  after  the  same  shall  have  remained  unclaimed  for 
the  space  of  three  years  from  the  declaration  of  such 
dividends,  order  the  same  to  be  divided  amongst  the 
other  creditors.  Now,  whether  this  enactment  renders 
the  investment  of  the  dividends  in  the  funds  a  condition 
precedent  to  their  distribution,  may  be  another  ques- 
tion; though  I  should  have  thought,  that  no  such  con- 
dition is  implied  firom  the  words  of  the  act. 

Sir  G.  Rose. — The  proper  course,  as  it  appears  to 
me,  is  to  advertise  a  meeting  for  a  further  dividend, 
and  to  ^ve  time  for  the  parties  interested  to  come  in 
and  claim  these  dividends.  For  it  would  be  monstrous, 
after  the  lapse  of  21  years  in  making  any  dividend, 
that  these  dividends  should  now  be  taken  from  the 
Creditors  on  whose  debts  they  are  payable,  without  any 
notice  to  them,  or  their  representatives.  It  is  clear, 
what  the  duty  of  the  assignees  is  under  the  110th  sec- 
tion!—they  ought  to  pay  all  dividends  to  the  creditors. 
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1883.        within  a  twelvemonth  after  they  «re  declared»  or  file  a 
Exp^      certificate  containing  a  full  and  true  account  of  them  in 
the  bankrupt  office.    The  Court  would  then  direct  die 
proper  inquiries  to  be  madci  and  a  fiirther  or  fiiud  divi- 
dend to  be  advertiaed. 

The  Order  made  was»  that  the  costs  of  the 
petitioner  should  be  taxed  by  the  proper 
officer,  and  that  the  balance  of  die  mi- 
clainied  dividends^  after  deducting  those 
costsi  should  be  invested  in  the  ftmds  is 
the  name  of  lite  Accountant-Genera^  witk 
liberty  for  any  party  hereafter  to  sp^(s)i 

(a)  And  see  £c  paru  DomUdum,  fol.i.  110;  Ex parU Rakmm^'M 
5A2',  and  £x  parte  Goodhart,  ibid.  543,  note  (a). 


Buiidingt,     Ex  parte  Williamson. — In  the  matter  of  Willi Aiisoir. 

July  24. 

When  affidavits  Xn  this  matter  an  order(a)  had  been  made  on  the  7di 

are  refened  to 

theR«ffistnurfor  July,  that  two  affidavits  alleged  to  be  scandalous  aad 

scandal,  and  one 

of  the  parties      impertinent^  should  be  taken  off  the  file,  and  refored 

means  to  except 

to  his  report,  the  to  the  Rc^trar,  to  sec  what  parts  of  the  affidavits  woe 
be  t^enTmme-  scandalous,  and  to  report  accordingly*  The  Re^pstrar 
Re^trar^certi-  ^^^  finished  his  inquiry,  and  had  prepared  a  draft 
^'*  of  his  report^  finding  that  neither  of  die  affidavits 

referred  to  him  was  scandalous. 


Mr.  Anderdon  now  moved,  that  so  much  of  the 
order  of  the  7th  July  as  directed  the  affidavits  to  be 
taken  off  the  file  should  be  discharged,  or  that  die 

(a)  See  to!,  i.  8t9. 


VftUAAumv* 


SITTINGS  AFTXR  TRIKITT  TERM,  2  WILLIAM  IV.  888 

alSdaTits  Hiiglit  be  restofed  to  the  file,  and  pemitted  1832. 
to  be  used  on  the  bearing  of  the  petition^  and  diat  the  EKuute 
costs  of  this  proceeding  might  be  considered  as  costs  in 
the  matter  of  the  petkion.  In  the  Court  of  Chancery, 
wlien  affidavits  are  referred  for  acamdal,  they  are  never 
taken  off  die  fik  until  die  Master  has  reported  that  the 
affidavits  are  scandalous.  It  is  contended  by  the  other 
ade,  that  there  must  be  a  week  elapse  in  this  case 
after  the  Registrar  makes  his  report,  to  give  time  to  the 
party  lo  make  his  exceptions  to  the  report;  but  the 
object  of  this  application  ia^  to  put  the  affidavits  on  the 
file  again,  instanter,  before  the  expiration  of  the  week. 
» 
Mr.  MotUagu  contrd.  EzceptionB  were  prepared  to 
the  report  on  Saturday  las^  the  Slst  July,  but  were 
moi  taken  in  fom,  as  the  Registrar  had  not  then  com- 
pleted his  report,  but  oidy  proposed  to  certify. 

Mr.  G.  Richards f  amicus  curice^ — being  called  on  by 
the  Bench  to  explain  what  the  practice  of  the  Court  of 
Oiancery  was  in  this  respect, — stated,  that  the  excep- 
tions there  were  taken  instanter  to  a  certificate  of  this 
description,  without  any  objections  whatever  being  pre- 
viously carried  into  the  Master's  office,  and  without  any 
delay. 

Sir  G.  Rose. — I  always  understood  this  to  be  the 
pracdce  on  a  certificate  of  the  Master,  when  affidavits 
were  referred  for  impertinence;  though  it  b  different 
when  the  Master  makes  his  report. 

Sir  J.  Cross. — It  seems  to  be  agreed,  that  there  is  no 
settled  practice  on  this  point  in  bankruptcy;  therefore. 
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1832.       if  there  is  no  rule  to  guide  us  here,  we  should  seek  our 
Ex  pvte     practice  in  the  Courts  of  Common  Law. 

WlUAMSOV. 

Sir  A.  Pell. — ^It  really  appears  to  me,  that  the 
practice  of  the  Court  of  Chancery  is  so  very  uncertain, 
that  no  one  point  is  ever  exactly  agreed  upon. 


The  Court  finally  ordered,  that  the 
should  forthwith  certify,  and  that  the.  party 
should  then  immediately  take  his  exceptions. 


Southampum  Ex  parte  Austen — In  the  matter  of  Aaron. 

Buildingt, 
July  24.         rp 

SemhU:  That  xHIS  was  a  petition  praying  that  the  costs  of  three 
toiler  o£aiui  a  former  petitions  (a),  which  had  been  previously  heard  in 
oondtiuonai        ^y^^  Court,  and  been  decided  in  favour  of  the  respood- 

S^bwindto^  ro-  ®"^»  ®^  whom  the  present  petitioner  was  one,  might  be 
aecute  such        ordered  to  be  paid. 

order,  under  the 

peril  of  paying  -k*      *^  i    -nir      r        «      • 

costs  to  the  Mr.  Montagu  and   Mr.  Jacob,  m   support  of  the 

^^*  petition,  said,  that  the  three  petitions  on  which  the 
order  was  made  were  removed  into  this  Court,  on 
the  application  of  the  petitioners  in  those  petitions, 
namely,  Messrs.  Lotoe  and  CuttiU;  and  after  a 
hearing  which  occupied  this  Court  no  less  than 
five  whole  days,  an  order  was  made  on  the  5th 
March,  that  the  petitions  should  be  dismissed  widi 
costs,  unless  Messrs.  Lowe  and  CuttiU  accepted  the 
order  of  the  Court,  as  to  an  inquiry  with  certain  i^ 
strictions,  within  a  week  from  the  date  of  the  order.  They 
did  accept  that  order  within  a  week,  namely,  on  tlie 
ISth  March,  and  in  less  than  a  fortnight  they  gave  us 
notice  of  their  intention  to  dispute  the  order.    On  the 

(a)  See  ExpdrU  Lmpe,  voL  i.  137. 
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86th  March  they  applied  that  the  petitions  should  be  1832. 
restored  to  the  Lord  Chancellor's  paper,  from  which  £x  parte 
they  were  removed  on  the  establishment  of  this  Court ;  ^  "^' 
and  they  were  restored  accordingly.  We  contend, 
that  we  ought  to  be  placed  in  the  same  situation  as  we 
were  on  the  5th  March,  namely,  that  they  should  pay 
US  the  costs  of  the  three  former  petitions,  unless  they 
choose  to  accept  the  order ;  for  the  justice  of  the  Court 
is  not  to  be  trifled  with  in  this  manner.  With  respect 
to  the  point  of  jurisdiction  which  may  be  urged  on  the 
other  side, — ^it  is  not  to  be  presumed,  that  this  Court 
has  not  jurisdiction.  The  Lord  Chancellor  may  have 
decided  otherwise  (a).  But  this  Court  entertained  a 
diffisrent  opinion  upon  that  subject.  And  even  suppos- 
ing it  has  not  jurisdiction,  yet  when  a  party  comes 
voluntarily  before  the  Court  on  petition,  he  then  places 
himself  within  its  jurisdiction, — as  in  the  cases  on  short 
bills;  Ex  parte  Rowton(b).  But  though  the  Court 
may  not  have  jurisdiction  over  the  principal  matter, 
still  it  has  jurisdiction  over  the  costs.  There  are 
several  instances  where  this  Court,  in  deciding  that  it 
has  no  jurisdiction  over  a  party,-  orders  the  costs  to  be 
paid  by  the  other  party,  who  endeavours  to  bring  him 
before  the  Court;  We  do  not^  however,  ask  an  order 
on  the  former  petitions,  but  on  the  present  petition 
perse^ 


Mr.  TwUs  contri.  We  came  to  this  Court  by  direc- 
tion of  the  Lord  Chancellor,  and  not  of  our  own  accord. 
This  is  therefore  not  a  parallel  case  to  thatof  a  party, 
without  any  authority,  dragging  a  stranger  before  the 

(d)  See  Et  part€  Benton,  yoI.  i:  p.  324 ;  and  Ex  parte  Lowe,  id.  31 . 
(h)  17  Vei.  432,  1  Rom,  16. 
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liaf.       Court,  over  whom  it  has  no  jmkdietkMi.    1  applM 

£[~^     nqridf  to  the  Lord  Chanoellor  for  hit  dkedimm,  m  to 

Avtttm.      ^y^  Ckmtt  before  which  the  three  former  petiUoM  were 

to  be  heard ;  when  he  directed  itt  to  thb  Cam,  aad 

said  that  he  had  no  juriBdictioo  in  the  matter,  except 

by  way  of  appeal  from  this  Court  (a). 

Sir  J.  Cross. — ^All  that  we  know  is,  that  Meaars; 
Lowe  and  drititt  have  carried  their  petitions  again  to 
the  Lord  ChanceUor,  after  they  have  been  adjodieatei 
upon  by  this  Court.  The  Court  of  Review  beims 
Court  of  concurrent  jurisdiction,  we  are  not  to  take  it 
as  the  biWf  because  the  Lord  Chancellor  has  on  aay 
point  decided  differendy  from  this  Court;  but  we  nnt 
take  it,  that  the  bw  is  still  undecided  on  that  point 
Whatever  deferenee  and  respect  we  should  pay  to  the 
decision  of  another  Court,  yet  this  Court  nmst  act  tat 
itself,  accordiog  to  the  best  of  its  judgment* 

Mr*  Twiis.  If  this  Court  would  now  are  temu  »» 
scind  its  former  order  in  this  matter,  we  sboold  dien 
know  where  we  are.  But,  situated  as  we  are  at  present 
under  these  contradictory  decisions,  I  am  bound  to 
contend,  that  this  is  not  a  mere  personal  defeet  of 
jurisdiction,  but  a  want  of  jurisdiction  over  the  wfaols 
subject-matter;  and  therefore  not  like  the  case  of 
Ex  parte  Rototon,  which  was  a  case  where  a  party,  over 
whom  the  Court  had  no  jurisdiction,  chose  to.eomein 
and  submit  to  the  jurisdiction.  But  in  this  caae^  the 
parties,  though  they  submit,  cannot  alter  the  genemi 
law  of  the  land^  and  give  the  Court  jurisdiction  over  a 
matter  which  was  never  within  its  jurisdiction. 

(a)  See  Ex  parte  Lowe,  V(A,  i.  31. 
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O.  Rose. — The  question  is  here,  whether,  you 
having  lm>ught  the  other  party  to  this  Court,  and 
]daoed  him  in  a  certain  predicament  as  to  expenditure, 
the  Court  cannot  now  adjudicate  upon  a  question 
relating  to  the  assignees  and  the  bankrupt.  You  must 
judge  for  yourself-— you  must  either  prosecute  the 
order,  or  abandon  it. 
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Ezptrte 

AUBTBN. 


The  matter  was  finally  arranged,  by  consent  of  both 
parties,  that  the  petitioner  should  prosecute  the  former 
order  before  one  of  the  Judges  of  this  Court; — that  the 
question  of  costs  should  be  reserved,  with  liberty  for 
either  party  to  apply. 


Ex  parte  Pickering. — In  the  matter  of  Hadley.         Buiid^^ 

July  25. ' 

XlflS  was  a  petition  of  the  assignee  and  the  ofiidal  Although  the 

solicitor's  bill, 

assignee,  under  a  commission  which  issued  in  1817,  has  been  paid, 

vfit  it  will  ho 

praying  that  the  bills  of  the  solicitor  might  be  taxed.       ordered  to  be 

taxed,  on  appli- 
cation of  the 

appeared  in  support  of  the  peti-  Z'^^^i 

1^^^  reason  being 

assigned  for  the 
taxation. 


Bfr.  G. 


Mr.  Montagu^  for  the  respondent,  contended,  that 
when  the  solicitor's  bill  has  been  paid,  as  was  the  fact 
in  this  case,  a  special  reason  must  be  assigned  for  the 
application  to  tax  it.  But  independently  of  this  objec- 
tion, the  petitbners  ought,  under  the  provisions  of 
die  6  G.  4.  c.  16.  s«  14,  to  have  applied  to  the  Com- 
missiMier,  in  the  first  instance,  and  not  to  this  Court, 
to  tax  these  bills ;  for  they  have  no  right  to  come  here, 
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£x  parte 
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unless  they  are  dissatisfied  with  the  previous  taxation 
of  the  Commissioner.  The  petitioners  ought  to  go  to 
that  tribunal,  which  the  legislature  has  appointed  to 
perform  this  duty. 


Mr.  Richards,  in  reply,  said,  that  although  a  solid-  ^ 
tor's  bill  has  been  previously  paid,  yet,  in  proceedings 
in  bankruptcy,  a  party  is  not  obliged  to  assign  any 
reason  for  an  application  to  have  it  taxed;  for,  in  bank- 
ruptcy, the  solicitor  has  no  right  to  receive  his  bill, 
before  it  has  been  taxed  by  the  Commissioners. 

■ 

Sir  J.  Cross.— My  difficulty  is  this.  The  ccnnmis- 
sion  issued  15  years  ago,  and  the  petition  does  not 
state  whether  any  of  these  bills  have  been  taxed,  or 
not.  The  bills,  which  it  is  admitted  have  been  paid, 
may  have  been  paid  several  years  since,  and  nan  eonr 
Stat  -but  that  they  may  have  been  also  taxed.  On  the 
face  of  this  petition,  I  am  inclined  to  think,  that  the 
petitioner  is  not  entitled  to  the  order  that  he  seeks. 

The  Court,  however,  finally  made  the  order 
for  the  taxation  of  such  of  the  bilk  as  were 
not  already  taxed,  reserving   all  further- 
directions. 


Ex  parte  Wilson. 


Southampton 

Buildings, 

July  26. 

Where,  from      IN  this  case,  the  meeting  of  the  Commissioners  to  take 

unavoidable  ac-    .i       i_     i  •     «  .       .        *     ^   * 

cident,the Com-  the  bankrupts  last  exammation  had  been  advertised 
pre^n^fr^  for  the  6th  July  instant  at  Bradford,  in  Yorkshire;  but, 
SrbaStrupt's     ^^  conscquencc  of  the  cholera  morbus  then  prevaifiog 

last  examina- 
tion, the  Court  will  appoint  another  day  for  that  purpose. 
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in  that  towiii  no  meeting  of  the  Commissioners  took        1832. 
pUice. 


Ex  parte 
Wilson. 


Mr.  Swanston  now  applied,  on  belialf  of  the  assignees, 
for  an  order  that  some  other  day  might  be  appointed 
for  this  purpose. 

Order  made  accordingly. 


Ex  parte  Daniel  Harling. — In  the  matter  of 

Harling.  ^^Xt 

July  30. 

This  was  the  petition  of  a  brother  of  the  bankrupt,  The  Court  will 

not  interfere, 

praying  that  the  messenger,  who  had  seized  certain  by  ordering  the 

,,«.  ,  /»iii  messenger  to 

goods  and  furniture  as  tlie  property  of  the  bankrupt,  withdraw  from 
bat  which  the  petitioner  claimed  as  his  own,  might  be  of^oods^Wcii 
Ordered  to  withdraw  from  the  possession   of  thenipp^nj^p^tJ^^anl^. 
The  petitioner  stated,  that  he  purchased  these  effects  ^J^^'^f  repui^ 
of  the  bankrupt  on  the  10th  January,  and  took  posses-  ow°«r*bip. 
sion  of  them  on  the  7th  February  last,  by  putting  in 
one  Harriet  Bayliss  as  his  servant  to  take  charge  of 
them.     The  bankrupt  had  carried  on  the  business  of  a 
baker;  and  the  property  thus  purchased  by  the  peti- 
tioner consisted  of  the  bankrupt*s  stock  in  trade  and  fur- 
niture on  the  premises,  where  his  business  was  carried  on. 
The  effects  were  not  removed  by  the  petitioner;  but  he 
twore  that  he  continued  the  business  in  his  own  name, — 
that  Harriet  Bayliss  conducted  it  for  him,  and  ac- 
counted to  him  for  all  receipts  and  payments, — that  all 
the  weekly  bills  were  made  out  in  the  name  of  the  peti- 
tioneri  and  that  flour  was  also  bought  in  his  name.    Har- 
tiet  Bayliss  swore,  that  she  saw  the  money  paid  by  the 

VOL.  II.  D  D 
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]  8d£.  petitioner  to  the  bankrupt,  for  the  purchase  of  these 
Ex  parte  effects;  and  another  witness  swore,  that  he  called  OQ 
HABUNc.  several  customers  for  the  amount  of  bills  due  to  Daniel 
Hurling,  the  petitioner.  It  appearedi  howeifer,  that 
Harriet  Bayliss  was  the  servant  of  the  bankrupt  at  the 
time  of  the  alleged  purchase,  and  that  she  eontinued  to 
act  in  the  same  employment  as  she  had  filled  before. 
The  fiat  was  issued  on  the  1 1th  May;  but  the  bankrupt 
had  previously,  on  the  14th  April,  gone  to  prison  for 
debt,  and  on  the  S2d  June  following  he  was  discharged 
under  the  Insolvent  Act. 

Mr.  Nichols  appeared  in  support  of  the  petition. 
[Sir  4*  Pell.  It  is  a  very  strong  fbct  in  the  case,  tbst 
although  the  receipt  for  the  purchase-money  bears  date 
on  the  10th  January,  possession  of  the  articles  pur- 
chased was  not  given  till  the  7th  February,  In  aU 
transactions  of  this  description,  any  delay  in  taking 
po98ession  of  the  property  weighs  very  much  against 
the  bona^des.]  The  petitioner  swears,  that  the  eon- 
sideration  was  paid  in  cash  at  the  time  specified,  and 
that  the  reason  why  possession  was  not  immedial^ 
delivered  was,  that  the  bankrupt  having  expressed  an 
intention  to  repurchase  the  property,  and  to  endeavouf 
to  make  a  composition  with  his  creditors,  he  was  allowed 
a  reasonable  time  for  that  purpose*  Where  the  not 
taking  possession  is  consistent  with  the  terms  of  the 
agreement  between  the  parties,  that  circumstance  has 
never  been  considered  as  a  badge  of  fraud,  [frfijflr, 
C.  J.  Is  there  any  afUdavit  that  the  money  received  by 
the  bankrupt  was  never  returned  to  the  petitioner?] 
There  is  no  affidavit  of  that  fkct.  But  there  is  nothing 
imputed  on  the  other  side  to  afford  the  slightest  ground 
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for  that  suspicion,  and  the  Court  will  not  infer  it.    The        18di. 
petitioner  states,  that  he  was  in  the  management  of  the       £,  p,^ 
busiiiest  from  the  7th  February  till  the  28d  June.    [Sir      W^»«-^«^- 
f/.  CrQ9$.  What  became  of  the  bankrupt  from  the  7th 
February  till  the   14th  April,  the  day  he  went  to 
prison?]    That  does  not  appear- 

!ER8KinE|  C.J, — It  is  quite  impossible,  that  the  Court 
c^n  interfere  in  such  a  case  as  this.  If  the  petitioner 
thinks  himself  aggrieved »  he  may  seek  his  remedy  by 
an  actipn  St  law.  9ut  here  there  was  no  possession 
given  for  ^  month  ^fter  the  alleged  purchase, — the 
SKine  servant  4s  was  employed  by  the  bankrupt  was  con- 
tinued tp  conduct  thp  business, — the  board,  on  which 
^he  bankrupt's  name  was  painted,  was  never  taken 
downj(--^nor  does  there  appear  to  have  been  the  slight- 
est indication  of  any  phange  of  ownership* 

Sir  A,  Vi^h\.  concurred. 

Sir  J.  C]^oss, — Qn^  thing  is  clear  in  this  case,  that 
the  bankrupt  was  the  reputed  owner  of  this  property 
«t  the  time  of  his  bankruptcy.  It  is,  therefore,  by  no 
means  so  clear  that  the  petitioner  has  any  remedy  else- 
ifliere. 

Petition  dismissed  with  costs. 


dd2 
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nity, 


^MiS^r  ^^  P^^^®  RvLAND.— In  the  matter  of  Elston. 

Jw/y  30.' 

Where  the  as-    THIS  was  the  petition  of  a  creditor,  praying  that  the 

signees  refuse  ,    ,  . 

to  bring  an        assignees  already  elected  under  the  commission  might 

action  tor  the 

recovery  of  pro-  be  discharged,  and  that  the  creditors  might  proceed  to 
creditor  alleges  the  choice  of  new  ones;  and  thsit  Daniel  Elston,  the 
ed  to^the  banl-  brother,  and  also  a  creditor  of  the  bankrupt,  might  be 
wifif not^ordera  i^strained  from  voting  in  such  new  choice.  The  com- 
^gSbut°*^  mission  issued  on  the  13th  July  1829,  on  the  petition 
^itolto^rin  ^^  *®  bankrupt's  brother,  Daniel  Elston,  and  a  divi- 
the  action  in  the  Jend  of  only  6rf.  in  the  pound  had  been  paid  on  the 

name  of  the  "^  *  * 

auignees,  upon  debts  proved,   which  amounted  to  2406/.;    of  which 

entennff  into  a 

proper  indem-  sum  Daniel  Elston  had  proved  for  1500/.  The  bank- 
rupt had,  previous  to  his  bankruptcy,  kept  a  private 
cash  account  at  the  Bank  of  England ;  and  when  the 
commission  issued,  there  was  a  balance  of  300/.  stand- 
ing in  his  name  at  the  bank,  which  was  claimed  by  one 
Eliza  Braddick  as  her  property.  There  being  this 
conflicting  claim,  the  bank  refused  to  pay  the  money 
to  the  assignees,  until  they  had  established  their  right 
to  it;  and  the  assignees  refused  to  take  any  steps  to 
recover  the  money  from  the  bank,  unless  they  were 
indemnified. 


Mr.  Swanston  appeared  in  support  of  the  petition. 

Erskine,  C.J. — You  must  show  some  reason,  why 
the  management  of  the  estate  should  be  taken  out  of 
the  hands  of  the  assignees.  Would  not  the  best  course 
^#>  for  you,  to  bring  an  action  for  the  money  in  their 
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Mr.  Bligh,  for  the  assignees,  objected  to  this  ar- 
rangement, the  assignees  being  perfectly  willing  to  bring 
the  action,  if  they  were  properly  indemnified. 


1833. 


£x  parte 
Ryland. 


Mr.  Swanston  said,  that  the  petitioner  had  no  objec- 
tion to  indemnify  the  assignees,  provided  he  had  the 
conduct  of  the  action. 

The  Court  made  the  Order  accordingly,  that 
the  petitioner,  upon  entering  into  the  pro- 
per indemnity,  might  bring  an  action  in  the 
names  of  the  assignees,  and  have  free  access 
to  the  proceedings  under  the  commission, 
to  enable  him  to  prosecute  the  same.  Costs 
to  be  reserved. 


Ex  parte  Henry  Hardy. — In  the  matter  of  Simon 

Hardy. 

This  was  the  petition  of  an  equitable  mortgagee,  pray- 
ing for  a  sale  upon  the  usual  terms,  and  that  his  claim 
might  be  satisfied  out  of  the  proceeds  of  the  sale,  before 
that  of  a  subsequent  legal  mortgagee  of  the  same  pro- 
perty. The  estate  in  question  was  an  undivided  third 
part  of  18  acres  of  land,  which  the  bankrupt  took 
under  a  will,  of  which  two  undivided  third  parts  were 
also  devised  to  the  petitioner.  It  appeared  that  the 
bankrupt  had  granted  an  annuity  to  the  petitioner ;  and 
when  the  annuity  deed  was  executed,  he  agreed  that 
ail  the  deeds  relating  to  the  estate  he  took  under  the 
will  should  be  deposited  with  th^  petitioner,  for  better 


Southampton 
Buildings, 
July  30. 

An  equitable 
mortgagee  will 
not  be  preferred 
to  a  subsequent 
/r^'a/ mortgagee, 
who  has  no 
notice  of  the 
equitable  mort- 
gage ;  and  the 
onui  lies  upon 
the  former, 
claiming  a  pri- 
ority, to  prove 
that  the  latter 
had  such  notice. 


HAIlttti 
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IBBt.       s^uHhg  the  payttt^Ht  of  the  ^tinUity.    Wh^ti  the  steb- 
BtpaHfe      fteqUfettt  legal  tnoHg^ge  Was  executed  by  the  bankhititi 
the  mortgagee  had  hdtic^  that  the  d^s  wer^  hi  the 
possession  of  the  petitioner. 

Mh  MxmmgU  a|)peared  in  support  df  tile  petitidh. 
The  question  in  this  case  is,  wh^th^t  a  siibs^tieiit 
legal  mortgageei  who  has  notice  of  a  previous  equitable 
mortgage^  is  entitled  tb  a  pribrity  o^^t  the  equit- 
able tHortgagj^e^  [Bir  J.  VfT^ss.  You  Afe  aware,  that 
ybii  are  not  icontehditlg  for  the  satne  id^htical  estate. 
The  deposit  is  foi"  an  tiHdivid^d  third  pAH  of  18  acres 
df  land ;  but  the  legal  mdk*tgage  is  fdr  six  acres  of  land.] 
Where  a  purchaser,  at  the  time  of  the  fconveyance  to 
him  of  the  property,  has  reasoh  to  bieli^te  that  the  title- 
deeds  are  in  the  hands  of  another  and  prior  claimant, 
his  rights  will  be  postpoMlsd  until  the  prior  claims  of 
the  equitable  mortgagee  are  satisfied;  Hiern  v.  Mill  {a). 
[Sir  G.  Rose.  The  legal  mortgagee  in  this  case  does 
not  appear  to  have  had  any  notice  of  the  prior  claim. 
He  has  only  notice  that  the  deeds  are  in  the  possession 
of  ti^rjf  Hardy f  Who  is  the  largest  bWriei^  of  the  pro- 
perty devised  by  the  will,  atid  who  is  therefore  the 
proper  custody  with  whom  the  deeds  should  be  depo- 
sited; tienty  Hardff  being  entitled  tb  13  acres,  ami 
the  bankrupt  only  to  six.]  The  legal  moi'tgagee  heA 
hevertheless  such  notice  as  should  have  induced  hiihtd 
Make  further  inquiry ;  and  if  he  has  been  guilty  of  any 
\^ass'a  fiegUgentid,  he  is  boUnd  by  the  priot  eqiiitabte 
hidttgage.  [Mrdine,  C.  J.  Thto  it  is  for  ybU  to  ptoit 
the  notice.]    Thd  other  side  havihg  stibhiitted  to  the 

(a)  13  Ve«.  iH. 
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jiirikliction,  they  arc  bound  to  produce  all  the  evidence 
relating  to  the  notice. 

Mr*  SwansioH  appeared  for  the  legal  mortgagee,  and 
n^fuaed  to  produce  any  of  his  title-deeds. 

Mr.  Metcalfe  for  the  assignees^  was  willing  to  take 
Any  ordeir  which  the  Court  might  make. 

Erskin&i  C.  J. — As  against  the  assignees,  the  peti- 
tioner has  made  out  a  good  case ;  but  the  question  is, 
whether  he  has  done  so  against  the  legal  mortgagee ; 
and  this  all  depends  upon  the  fact  of  notice.  Now, 
although  on  the  production  of  the  will  to  the  legal  mort- 
gagee, it  might  appear  that  the  bankrupt  had  no  right 
to  the  possession  of  the  title-deeds  relating  to  the  pro- 
perty in  question,  there  is  nothing  to  show  that  he  had 
«ny  knowledge  of  the  prior  equitable  mortgage  to  the 
petitioner* 

The  rest  of  the  Court  concurring, 

The  petition,  as  against  the  legal  mortgagee, 
was  dismissed  with  costs. 
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1832. 

£i  parte 
Uakdt. 


In  the  matter  of  Chambers.  Southampton 

Bui\ding$t 

Mr.  MONTAGU  applied  to  the  Court,  that  a  iwti-      •'"'y  25- 

_  .      Quctre:  Wlie- 

tion  in  this  matter  might  be  heard  by  the  Judges  m  ther  the  Court 

of  Review  nsis 

their  pHVAte  room;  this  application  being  made  with  power  to  hear  a 
ih^  eonaeht  Uf  all  parties  interested  in  the  petition.         If^thJy  think  a 

public  hearing 
wiU  be  detrimcnlal  to  the  interests  of  justice. 
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1832.  Sir  A.  Fell  thought  that  this  could  not  be  done, 

In  re         consistently  with  the  directions  contained  in  the  second 

CuAMBiBb.     gg^jjQjj  Qf  ^i^Q  Bankruptcy  Court  Act,  without  a  general 

rule  made  by  the  Court  and  sanctioned  by  the  Jijord 
Chancellor,  pursuant  to  the  provisions  of  the  11th  sec- 
tion of  the  statute. 

Sir  J.  Cros3  was  inclined  to  think,  that  the  Court 
had  this  power,  if  they  deemed  it  expedient  for  the 
interests  of  justice ;  as  the  first  section  of  the  act  con- 
ferred upon  this  Court  "  all  rights,  incideQts,  and  privi- 
leges, as  fully,  to  all  intents  and  purposes,  as  the  same 
are  used*  exercised,  and  enjoyed  by  any  of  his  Majcsty'3 
Courts  of  Law  or  Judges  at  Westminster." 

Mr.  SwanstoH  (who  was  with  Mr.  Montagu)  conr 
tended,  that  under  this  section  it  would  be  competent 
to  the  Judges  of  this  Court  to  hear  a  case  in  private,  if 
the  necessity  of  the  case  required  it.  In  the  present 
instance,  it  will  be  injurious  to  the  pecuniary  interests 
of  one  of  the  parties,  to  have  the  petition  heard  in 
public.  The  second  section  of  the  act  is  not  incon- 
sistent with  the  first,  but  merely  points  out  the  mode 
in  which  the  provisions  of  the  first  are  to  be  exercised; 
and  if  the  Court  can  put  a  construction  upon  these  two 
sections,  so  as  not  to  make  them  repugnant  to  each 
other,  the  Court  will  no  doubt  endeavour  to  do  so, 
whenever  the  purposes  of  justice  reqiiilre  it.  As  the 
first  section  gives  the  Court  the  same  rights  and  privi- 
leges as  any  Court  in  Westminster  Hall,  and  as  there 
is  no  question  but  that  those  Courts  have,  and  some* 
times  exercise,  the  power  of  hearing  a  case  or  motion 
in  private,  where  they  think  the  purposes  of  justice 
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would  be  defeated,  or  the  parties  injured,  by  a  public 
discussion, — so  has  this  Court  in  like  manner  the  same         1q  re 

Chambers. 

authority  given  it  by  the  legislature.  But  if  the  Court 
should  think  it  does  not  possess  this  power,  without 
making  a  rule  on  the  subject,  then  we  ask  them  to  pro- 
mulgate a  rule  for  that  purpose,  under  the  provisions  of 
the  second  section  of  the  statute. 


Sir  A.  Pell. — I  would  not  abandon  express  words 
in  an  act  of  parliament,  to  meet  particular  cases. 

Erskine,  C.J. — There  is  this  difficulty  in  acceding 
to  the  application,  which  should  not  be  overlooked. 
If  the  Court  were  to  sit  in  private,  for  the  purpose  of 
hearing  this  petition,  and  it  was  to  turn  out  in  the  result 
that  they  had  not  power  to  do  so, — any  order  they 
might  make  would,  in  this  predicament,  be  of  no  avail. 

Sir  J.  Cross. — The  question  is,  whether  we  can  do 
this  under  the  existing  rules.  It  is  quite  clear,  that 
the  Court  has  power  to  make  such  a  rule. 

The  Court  inclined  to  make  a  general  rule  on  the 
subject,  but  said  they  would  give  the  matter  further 
consideration  (a), 

(a)  But  see  lie  Falk,  post,  p.  415. 


clftiB  CA$£8  IN  BANKaUPTCr* 

1832. 


fix  parte  Sami^Ibl  Bignold.— In  the  matter  of  George 

*^S?  ^^OOKE  KeER. 

July  31. 

An  equitable      J  HIS  was  the  petition  of  an  ec|uitable  oiorCgagee, 

mortgagee  is 

emitted  to  the  claiming  to  be  entitled  to  growing  crops*  The  fiat  iamied 
a^^uTfrom  on  the  7th  February  1831^,  and  on  the  27th  April  fiillo#- 
oiderof  sale.  °    ^"8  ^^^  petitioner  obtained  the  usual  order  of  reference 

to  the  Commissioners^  to  inqui^  whether  the  p^titioiier 
was  an  equitable  mortgageci  and  to  take  ah  aceount  of 
what  was  due  to  him,  and  for  a  sale  of  the  mortgaged 
property,  such  sale  to  be  undet  the  conduct  of  the 
assignees*  The  Commissioners  found  thai  there  was 
due  to  the  petitioner  the  sum  of  710M.|  and  with  tk 
approbation  of  two  previous  legal  mortgagees^  ordered 
the  property  to  be  put  up  to  sale  by  auction  on  the 
Slst  June  last;  previous  to  which  the  petitioner^  on  the 
8th  June,  obtained  an  order  for  leave  to  bid  at  the  sale. 
Part  of  the  property  Was  sold,  and  part  bought  in. 
But  the  amount  due  to  the  petitioner,  as  duch  equitabte 
mortgagee^  not  only  eiLceeded  the  amount  of  the  part 
that  was  sold,  but  also  the  estimated  value  of  the  parts 
remaining  unsold.  Sonie  of  the  property  was  in  the 
occupation  of  the  bankrupt  at  the  time  of  his  bank^ 
ruptcy,  and  afterwards  of  his  assignees ;  ilhd  various 
crops  of  hayj  barley,  and  wheat,  were  then  growing 
thereon.  Another  part  of  the  property  consisted  chiefly 
of  public-houses  let  to  various  tenants  at  yearly  rents. 
The  petitioner  alleged,  that  the  assignees  had  cut  and 
gathered,  or  were  about  to  cut  and  gather,  the  crop  of 
hay ;  and  that  they  also  intended  to  cut  and  gather  the 
crops  of  barley  and  wheat,  and  to  receive  the  rents  of 
the  public-houses.    The  petition  then  stated^  that  the 
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assignees  were  duly  authorised  by  the  creditors  id  sell,  1832. 
or  concur  in  the  sale  of,  any  part  of  the  bankrupt's  real  ex  parte 
estate  by  private  contract ;  and  that  it  was  considered 
that  it  might  be  expedient  for  the  assignees  to  iLct  on 
such  authority,  by  contracting  with  the  pedtioiler  for 
the  sale  of  the  lots  that  were  bbught  in  at  the  auction ; 
tad  that  the  petitioner  was  disposed,  with  the  sanction 
of  the  Courts  to  treat  for  the  purchase  of  the  imnt^. 
The  petitioner  therefore  prayed,  that  he  might  be 
deelaredi  as  stich  equitable  lUortgagee^  to  have  a  lien 
upon  the  crbps  girowihg  on  such  bf  the  estates  as  were 
eroppedj  and  to  the  produce  thereof  siniiie  the  bahk- 
tupteyr  and  also  to  the  rents  of  the  other  parts  of  the 
properly  that  were  let  at  the  tiftne  of  the  bankruptcy, 
and  had  since  act^fued^  and  Were  then  aCciniing;  ahd 
that  he  inight  be  at  liberty  to  cut,  gather,  and  sell 
Meh  GTbps^  and  recdVe  the  MOhey  ilri^ing  therefrom, 
as  well  as  the  said  rents :  That  the  assignees  might  be 
feaUraitted  (Votti  selling  the  crops,  or  receiving  such 
rents :  That  an  account  might  be  taken  of  what  money 
bad  eome  to  the  hands  of  the  assignees,  in  respect  of 
the  crops,  or  other  produce  of  the  mortgaged  pretnises, 
and  the  amount  thereof  be  paid  to  the  petitioner :  And 
that  the  petitioner  might  be  at  liberty  to  purchase  froth 
the  assignees  the  unsold  lots^  or  any  of  theni)  by  private 
contract; 

Mr.  MiMiagu  appeared  in  support  of  the  petitioH, 
and  cited  Ex  parte  BigHold  (0),  where  Sir  J.  Leach, 
when  Vice-chancellor,  decided  that  an  equitable  mort- 
gagee was  entitled  to  the  produce  of  the  mortgaged 
estate,  firom  the  time  of  presenting  bis  petition  for  a  sale. 

(a)  2  G.  &  J.  273. 
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183S.        ^®  admitted^  however,  that  in  the  subsequent  case  of 
^ Ex  parte  Alexander  (a)   Lord  Eldon  held,   that  an 

£x  parte 

BiGNOLD.  equitable  mortgagee  was  not  entitled  to  the  rents  and 
profits  of  the  mortgaged  estate  previous  to  the  sale. 
And  he  therefore  consented  to  waive  the  claim  of  the 
petitioner  in  the  present  case  to  the  crops,  from  the  tune 
of  his  presenting  the  petition  for  a  sale,  and  was  content 
to  claim  them  from  the  time  of  the  order  for  sale. 

Mr.  Wright^  for  the  assignees,  said  that  the  case  df 
llussel  V.  Russel{b\  which  was  the  first  case  deddiiig 
that  the  mere  pledge  of  title-deeds  with  a  creditor  gave 
him  the  rights  of  an  equitable  mortgagee,  ought  not  to 
be  carried  further  than  it  had  already  gone  before  tbe 
case  of  Ex  parte  Bignold.  For,  until  that  dedsion,  no 
one  ever  heard  of  an  equitable  mortgagee  b^g  de» 
clared  to  be  entitled  to  take  the  crops  off  the  land.  Ai 
equitable  mortgagee  cannot  even  give  receipts,  or  dis- 
train, for  the  rents  of  the  property  on  which  he  claims  a 
lieu,  without  first  obtaining  an  order  of  the  Court  ap- 
pointing him  a  receiver •  [Sir  J.  Cross.  If  this  Court 
had  made  an  order  for  the  sale  of  a  field,  on  whkJia 
crop  of  wheat  was  growing,  would  not  that  order  apply 
to  the  crop>  as  well  as  the  land?]  Not  unless  the 
attention  of  the  Court  had  been  drawn  to  it,  and  the 
sale  of  the  crop  specifically  directed  by  the  order.  Bet 
I  contend,  that  an  equitable  mortgagee  is  entitled  atoo 
time  to  the  growing  crops  on  the  land ;  and  more  espe- 
cially in  this  case,  where  there  is  a  prior  legal  mort* 
gagee,  and  whose  title  to  the  crops  is  therefore  prefer 
able  to  that  of  the  petitioner. 

(a)  2  G.  6c  J.  275.  (6)  1  Bro.  269. 
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Mr.  Sidebottom  appeared  for  the  legal  mortgagees.  1882. 

Ex  parte 

Erskine,  C.  J.— The  question  before  the  Court  is,  B-oJ^o^- 
whether  the  petitioner  is  entitled  to  the  growing  crops 
and  the  rents  of  this  mortgaged  property,  from  the 
date  of  the  origmal  petition  for  the  sale  of  it,  from  the 
date  of  the  order  of  sale,  or  at  any  other  time.  It 
IB  contended  on  behalf  of  the  assignees,  that  the  peti- 
tioner is  entitled  from  no  time.  But  it  appears  to  me, 
that  neither  the  argument  of  the  counsel  for  the  assig- 
nees, nor  the  prayer  of  the  petition  itself,  can  be  sup- 
ported to  the  full  extent.  In  Ex  parte  Alexander  (a), 
which  was  argued  in  August  1826,  Lord  Eldon  inti- 
Bmted  hia  opinion  to  be,  that  an  equitable  mortgagee 
was,  under  the  circumstances  there  stated,  entitled  to 
a  receiver, — and  to  have  an  account  of  the  rents  and 
profits  either  from  the  date  of  the  order  for  sale,  or  from 
a  reasonable  time  within  which  the  assignees  might  effect 
a  sale  of  the  premises.  But  he  added,  that  as  that  was 
a  new  and  special  case,  he  should  deliver  his  order  in 
writing.  After  the  case  of  Ex  parte  Alexander  had 
been  argued.  Ex  parte  Bignold  came  on  before  the 
Vice-Chancellor  in  April  1827.  And  it  appears  from 
the  Registrar's  book,  that  the  point  in  dispute  in  that  case 
was,  from  what  time  the  crops  should  be  taken, — whe- 
ther from  the  date  of  the  petition,  or  of  the  order  for  the 
sale  of  the  property,  or  from  any  subsequent  period ;  and 
Ifae  Vice-chancellor  declared,  that  he  was  entitled  to 
them  frcnn  the  time  of  presenting  his  original  petition. 
After  that  decision  of  the  Vice-Chancellor,  Lord  Eldon^ 
in  June  1827,  gave  his  written  judgment  in  Ex  parte 
Alexander,  after  he  had  resigned  the  great  seal;  and,. 

(a)  2G.&.J.276. 


4(A  CASES  m  BAincRUPTcrt 

18di.       very  pi^obably,  did  not  then  know  of  the  reeent  deeidon 

ETwirte      ^^  ^^^  Vice-Chancellor  in  Ex  parte  Bignold.    For  lie 
BioNOLD.     g^yg^  ft  I  j^gyg  j^Q^  y^^^  ^U^  IQ  learn  that  Ame  ii  in 

bankruptcy  any  precedent,  for  allowing  ft  eveditor  not 
in  ponetsion  to  obtain  an  order,  not  only  for  the  ids 
of  the  estate,  but  also  to  be  allowed  in  the  meantiae 
by  himself,  or,  if  an  equitable  mortgagee,  by  a  receivier, 
to  obtain,  in  diminution  of  his  debt,  the  rent  which  had 
or  should  become  due  before  the  sale.'*    He  draws  a  dis- 
tinction, however,  between  an  equitable  mortgagee  snim 
in  a  cause,  and  one  applying  for  an  order  in  bankruptey; 
in  the  latter  case,  obtaining  as  he  does  a  sale,  whfeh  ha 
could  not  obtain  in  a  cause,  but  merely  a  foredosurs. 
And  he  adds,  **  the  rule  of  Court,  as  to  the  relief  gifwi 
to  equitable  mortgagees,  has  long  been  settled;  and 
the  Court's  orders  are  the  best  expositors  of  that  rule." 
The  order  made,  therefore,  by  the  Vice^Chancellar  ni 
Ex  parte  Bignokl  must  be  our  guide  cm  the  present 
occasion.    But  as  the  petitioner  in  this  case  conssnti 
tq  receive  the  rents  md  profits  from  the  date  of  4m 
order,  instead  of  from  the  time  of  presenting  his  peti^ 
tion  for  a  sale,  the  latter  question  is  consequently  nol 
raised  for  pur  decision.    The  proper  order  will  hitt 
therefore,  that  the  petitioner  is  entitled  to  the  crop 
and  rents  from  the  date  of  the  order  fbr  sule. 

Sir  A.  FisiiLt^^The  question  tbst  we  have  te  eowh 
der  in  this  case  would  lie  in  a  small  compass,  were  it 
not  for  the  extraordinary  terms  in  wbich  the  judgment 
of  Lord  Ekkm  is  drawn  up  in  Ex  parte  Alexamkf^ 
In  this  case,  however,  we  have  no  other  party  hefyie 
us  but  the  equitable  mortgagee  and  the  aasigne^*! 
there  is  no  landlord,  or  other  party,  before  the  Court 
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Upon  the  question  of  principlei  there  ia  the  authority  18d2. 
of  Ex  parte  Bignoki  decided  by  Sir  J.  Leaoh,  who  G^TZj^le 
held  that  an  equitable  mortgagee  waa  entitled  to  the  Bionqlh. 
produce,  from  the  time  of  presenting  his  petidon  for  a 
sak.  Why  should  he  not  be  so  entitled?  The  only 
faaaon  that  can  be  assigned  is,  that  since  the  case  of 
JU$$Mel  v«  JRMsself  equitable  mortgagees  have  not  been 
bfouredt  All  I  can  say  is,  that  if  they  have  not,  I 
know  not  why  they  should  not.  If  Lord  EUon  had 
disapproved  of  the  decision  in  Ex  parte  Bignold,  he 
would  have  overruled  it  (a).  The  only  distinction 
between  a  legal  and  an  equitable  mortgagee  is,  that  the 
latter  has  no  conveyance  of  the  estate  to  himself, — but 
msniy  the  deposit  of  the  title-deeds,  which  a  Court  of 
Equity  considers  as  equivalent  to  a  mortgage  deed. 
Gvery  Lord  Chancellor,  when  the  question  has  come 
belbre  him,  has  decided  in  conformity  with  Russel  v. 
Mm$901*  If  that  ease  therefore  is  not  law,  let  it  be 
Ofemiled  i  but  while  it  is  admitted  to  be  law,  we  must 
act  according  to  the  principle  it  lays  down*  And  as  I 
have  reason  to  believe  that  the  case  of  Ex  parte  Big" 
nold  was  rightly  decided,  I  think  the  prayer  of  this 
petition  should  be  granted. 

Sir  J.  Cross. — I  have  had  some  difficulty  in  disco- 
wing,  exactly,  what  question  the  Court  was  in  this  case 

(«)  Ex^aru  BigmUd,  though  dockledi  wti  certainly  not  reported,  until 
long  after  Lord  Eldon  had  given  hii  judgment  in  Ex  parte  Alexander;  and 
from  the  whole  tenor  of  that  judgment,  there  is  no  doubt  that  he  was  per- 
hri^  QOAware  that  inch  a  decision  had  taken  place.  For  "  if  frteedent" 
\m  njt,  "  can  be  produced  to  prove  that  the  Court  has  given  such  relief  as 

it  petition  prays,  that  precedent  should  be  furnished;  if  there  be  no  pre« 
:,  the  petition  must  be  dismissed  with  costs.  If  there  be  a  precedent, 
Itt  tlw  order  6r  onlera  establishing  it  be  produced." 
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1832.       called  on  to  decide.    But  now  I  find  that  we  are  le- 
£~^      quired  to  determine,  as  an  abstract  question  of  law,  from 
BioNOLD.     what  time  an  equitable  mortgagee  is  entitled  to  flie 
crops  of  the  mortgaged  estate.    For  my  part,  1  shall 
decide  no  abstract  question  of  law  on  the  present  ocea- 
sion,  but  merely  confine  myself  to  such  judgment  as 
may  be  called  for  by  the  prayer  of  the  petition.    It  is. 
alleged  in  the  petition,  that  part  of  the  estates  watf 
sold,  and  part  bought  in;  but  which  particular  portion 
of  the  property  was  sold,  and  which  bought  in,  the 
petitioner  does  not  say ;  he  merely  states,  that  various  lots 
were  by  arrangement  with  the  assignees  bought  nu 
The  order  made  by  this  Court  for  the  sale  of  the  landf 
belonging  to  these  estates  was  in  effect,  I  think,  an  order 
to  sell  all  the  crops  growing  on  them,  and  that  the 
value  of  such  crops  should  be  paid  over  to  the  petitioiwrr 
The  assignees  ought  to  show  some  right  to  retain  dieM 
crops;  but  they  have  made  out  no  case  of  the  kind.   I 
am  of  opinion,  therefore,  that  the  petitioner  is  clearijr 
entitled  to  all  the  crops  growing  on  the  lands  of  thoie 
estates,  that  were  bought  in  at  the  sale  on  the  21st  Jane. 

Sir  G.  Rose. — It  appears  to  me,  that  Mr.  Montagu 
removed  all  difficulty  whatever  from  the  case,  by  con- 
senting on  behalf  of  his  client  to  take  the  crops  fnm 
the  date  of  the  order,  instead  of  from  the  period  prayed 
by  the  petition.  Ex  parte  Alexander  is,  I  think,  pe^ 
fectly  reconcilable  with  Ex  parte  Bignald;  for  Lord 
EUon  expressly  draws  the  distinction  between  the 
nature  of  the  relief  given  to  an  equitable  mortgagee 
suing  in  a  cause,  and  where  he  applies  for  an  order  in 
bankruptcy.  Mr.  Wright  put  the  argument  too  fiur,  in 
contending  that  the  crops  in  this  case  would  go,  as  a 
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matter  of  course,  to  the  legal  mortgagee,  in  preference  1832, 
to  the  petitioner.  For  there  might  be  a  question  Ex  parte 
raised  on  a  legal  mortgage,  with  respect  to  the  title  of  ^°^^"* 
the  mortgagee  to  emblements.  The  principle  would 
be  the  same  as  well  in  the  case  of  a  legal,  as  of  an 
equitable  mortgage.  Whether,  indeed,  a  Court  of 
fruity  would  interfere  in  the  case  of  a  bill  filed  by  a 
legal  mortgagee,  alleging  the  mortgagor  to  be  in  a  state 
of  insolvency,  and  praying  therefore  for  an  injunction 
to  restrain  him  from  cutting  timber  on  the  mortgage 
estate, — ^might  admit  of  some  doubt.  But  the  Vice- 
Chancellor  having  decided  that  in  bankruptcy  a  mort- 
gagee is  entitled  to  the  produce  of  the  lands  mortgaged, 
I  think  the  petitioner  is  in  this  case  entitled  to  the 
idief  he  prays.  I  apprehend,  therefore,  that  the  order 
will  be,  as  his  Honour  the  Chief  Judge  has  already 
pointed  out. 

The  Order  made  was,  that  the  petitioner  was, 
from  the  date  of  the  order  for  sale,  entitled  to 
the  crops  growing  on  such  of  the  estates  as 
were  cropped,  and  to  the  produce  thereof 
since  that  time,  and  also  to  the  rents  of  the 
other  parts  of  the  mortgaged  premises  that 
were  then  accruing,  have  since  accrued,  ^re 
now  accruing,  or  may  hereafter  accrue, — as 
a  security  for  payment  of  what  was  due  to 
the  petitioner;  subject  nevertheless  to  the 
petitioner  allowing  to  the  assignees  the  ex- 
penses, if  any,  incurred  by  them  in  the  culti- 
vation of  the  mortgaged  premises.  That  the 
assignees  should  forthwith  account  for  all 
monies  come  to  their  hands,  in  respect  of  such 

VOL.  II.  £  E 
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183!?.  crops  and  rents^  in  taking  such  acGOont,  aaA 

Ezparto  ^^^^  ^^^  J"^^  allowances  should  be  made  to 

BioNOLD.  |.}^^„j  fQf  ^y^Q  expenses  of  cultiyation  kicnnefl 

by  them  as  aforesaid.  That  for  diebetlev 
taking  such  account,  all  necessary  and  proper 
parties  should  be  examined  before  the  CSom- 
missioners  upon  interrogatories,  or  othenriM^ 
as  they  should  think  fit,  and  sboald  prodnge 
before  them  upon  oath  all  books,  papers,  and 
writings  in  their  custody,  as  the  Comniaaioiieii 
should  direct ;  and  that  the  amoont  of  wlurt 
should  be  found  due  fVom  the  assignees  shooU 
be  paid  over  to  the  petitioner.  That  the  peti- 
tioner should  manage  and  gather  and  seD  the 
crops,  and  receive  the  rents,  and  the  moDsy 
arising  flrom  the  sale  of  the  oropt.     That  he 
should  be  at  liberty  to  purchase  from  the  u* 
signees  the  unsold  lots  by  private  contract; 
and  that  all  parties  should  be  paid  their  costs 
of  this  application  out  of  the  proceeds  of  the 
sale  of  the  crops. 


SatithampUm 

Buildings,  Ex  parte  Myers. — In  the  matter  of  Goldsmid. 

Augutt  7.  *■ 

A  powerof  at-  Mr.  P^ZA^ applied  to  the  Court  for  an  order,  that  a 

torney  from  a  *  * 

creditor  residing  power  of  attorney  to  sign  the  bankrupt's  certificate, 

abroad  to  sign 

the  bankrupt's  which  had  been  executed  by  a  creditor  residing  abroad, 

certificate,  is  ,.               ,               . 

sufficiently  au-  and  attested  by  a  notary  public,  according  to  the  reqtth 

the  attestation  sitions  of  the  6  G.  4.  c.  16.  s.  1^,  might  be  received 

Hcrwithout^aoy  at  the  Bankrupt  Office,  without  an  affidavit  of  the  sig* 

the  signature"  ^  nature  of  the  creditor.    He  oflfbred,  however,  to  procure 
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«i  affidavit  verifying  the  signature,  if  the  Court  shoukl 
think  such  a  document  necessary. 

B«t  the  Court  granted  the  order  as  prayed,  without 
impo«iiig  this  as  a  condition  (a). 

(f«)  With  respect  to  the  mode  of  authenticating  a  letter  of  attorney  en- 
cvted  bf  «  ciwiitor  itsidiog  abroad,  there  is  a  material  difference  between 
the  wording  of  the  6Ut  sectioni  which  relates  to  powers  of  attorney  to  vote 
in  the  choice  of  assignees,  and  the  124th  section,  which  relates  to  powers  to 
sign  the  certificate.  The  former  section  directs  that  the  letter  of  attorney 
■Ml  bo  verified  "  by  mIA  before  a  magistrate  where  the  party  shall  be  resid- 
ing, duly  attested  by  a  notary  public,  ])ritish  minister,  or  consul. "  But  sect. 
124  directs,  merely,  that  the  "authority  of  such  creditor  shall  be  attested  by 
a  notary  poblic,  &c."  So  that  in  the  last  case  no  affidavit  or  oath  appears 
to  bo  Mceiaaiy  for  the  purpoie  of  verifying  the  signature  of  the  creditor. 


1832. 

Sx  parte 
Mybbs. 


Ex  parte  Hinton, — In  the  matter  of  Parker. 

IN  this  case^  the  Court  had  made  an  order  on  the  37th 
June  last  to  annul  the  fiat  at  the  costs  of  the  bankrupt 
and  the  solicitor  who  had  issued  it,  on  the  ground  that 
^  bankrupt  was  not  a  trader,  and  that  some  improper 
eollusion  had  been  practised  by  the  bankrupt  and  soli- 
citori  in  the  issuing  of  the  fiat.  On  tlie  ^Oth  July  those 
parties  petitioned  the  Lord  Chancellor,  that  the  order 
of  the  Court  of  Review  for  annulling  the  fiat  might  be 
itayed,  until  an  appeal  from  the  decision  of  that 
Court  could  be  heard  by  the  Lord  Chancellor,  and 
that  the  parties  might  appeal  by  way  of  petition,  and 
not  by  way  of  special  case.  The  Lord  Chancellor  said, 
that  an  application  to  stay  the  order  must  be  preferred 
to  the  Court  of  original  jurisdiction  that  made  the  order ; 


Southampton 
Buildings, 
August  7, 

An  appeal  to 
the  Lord  Chan- 
cellor from  the 
Court  of  Review 
does  not  lie, 
where  the  point 
determined  is  a 
mere  matter  of 
fact ;  but  only 
where  it  involves 
a  matter  of  law 
or  equity,  or  is 
connected  with 
the  refusal  or 
admission  of  evi- 
dence.    There- 
fore, where  the 
question  is,  mere- 
ly, whether  a 
party  is,  or  is 
not,  a  trader, 
this  is  not  the 
subject  of  an  ap- 
peal. 

It  is  not  dis- 
cretionary in  the 
Court  of  Review 
right  to  it,  if  his 


10  grant  a  qiecial  case,  where  a  party  is  entitled  to  appeal ;  but  he  has  a 
frets  ere  properly  stated. 

An  appeal  pending  is  not  a  sufficient  ground  for  staying  proceedings,  more  especially,  when 
it  is  plHii  that  the  appeal  is  brought  for  the  purpose  of  delay. 

B  e2 
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1832.  and  that  the  facts  stated  were  not  sufficient  to  bring 
Ex  parte  ^^^  ^^^^  within  the  exception  of  the  third  section  of  the 
HiNTow.  Bankruptcy  Court  Act,  which  gives  the  Lord  Chancel- 
lor power  to  direct  an  appeal  to  be  otherwise  than  bjr 
special  case  (a);  and  hb  lordship  dismissed  the  peti- 
tion, but  without  costs,  as  it  was  the  first  case  of  tlib 
description  that  had  come  before  him. 

Mr.  Montagu  now  applied  to  this  Court,  that  Ae 
order  for  annulling  the  fiat  might  be  stayed,  untO  die 
hearing  of  the  special  case  by  the  Lord  Chancellor; 
the  parties  undertaking  to  deliver  the  special  case  withm 
ten  days.  The  point  to  be  determined  by  the  Lord 
Chancellor  was,  whether  this  Court  drew  a  legal  inference 
from  the  facts  before  it  on  the  hearing  of  the  former 
petition,  in  deciding  that  tlic  bankrupt  was  not  a  trader; 
and  whether  a  petition  to  annul  a  fiat  should  not  show 
that  it  is  presented  by  a  creditor  (6). 

Erskine,  C.  J. — We  decided  merely  on  ^  what  the 
intention  of  the  bankrupt  was,  in  the  purchases  be 
made  of  two  or  three  horses,  and  of  some  potatoes 
and  hay, — whether  with  the  bonajide  intention  of  deal- 
ing in  those  articles  for  his  livelihood,  or  for  the  sole  pur- 
pose of  being  made  a  bankrupt.  We  gave  our  judg- 
ment on  a  sunple  question  of  falct. 


{a)  The  words  cf  the  section  (1  &  2  TV.  4.  c.  56.  s.  3.)  are,  that  "in»fl 
cases  of  appeal  to  the  Lord  Chancellor  by  virtue  of  this  act,  sacfa  appdl 
shall  be  on  a  special  case,  and  in  no  other  mode  whate?er,  except  the  Loid 

Chancellor  shall  in  any  case  otherwise  direct.  ** 

(h)  This  objection  was  taken  by  Mr.  Montagu,  on  the  hearing  of  tllep^ 
tition  to  annul  the  fiat;  but  the  Court  overruled  it,  on  tlie  anthority  of  tk 
case  of  Ex  farie  ToUon,  re  Siorut  which  was  referred  to  by  the  Regtstitr. 
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Mr.  Sivanston,  and  Mr.  Bagshaw,  appeared  to  sup-  1832. 
port  the  order.  There  was  no  question  of  law  decided  Expaiic 
by  the  Court  on  the  former  hearing,  that  in  any  way  Hinton. 
calls  for  an  appeal.  Nothing  was  determined  but  a 
mere  question  of  fact.  And  with  regard  to  the  interest 
of  the  petitioner,  there  was  no  question  of  law  in  that 
point  deserving  to  come  before  a  tribunal  of  appeal. 
The  costs  were  directed  to  be  paid  to  Hinton ;  there- 
fore, whether  he  had  a  legal  interest  or  not,  he  had 
clearly  an  equitable  one.  But,  at  all  events,  the  present 
application  comes  too  late.  The  parties  ought  to  have 
applied  for  a  special  case  when  the  order  was  made, 
namely,  oh  the  27th  June.  It  was  competent  also  for 
them  to  have  applied  earlier  to  the  Lord  Chancellor,  if 
they  intended  to  appeal.  But  although  they  petitioned 
the  Lord  Chancellor  to  stay  the  order  for  annulling  the 
fiat,  until  a  petition  of  appeal  could  be  heard  by  his 
lordship,  yet  nothing  was  done  by  them  to  put  the 
case  in  a  way  of  appeal.  There  was  plenty  of  time  from 
the  27th  June  before  the  20th  July,  if  the  parties  had 
used  due  diUgence,  to  take  some  steps  that  would  have 
shown  they  really  intended  to  appeal.  If  the  Lord 
Chancellor  had  granted  the  application  made  to  him 
yesterday,  the  new  statute  for  the  administration  of  the 
law  in  bankruptcy  would  have  been  repealed  for  two 
or  three  months.  An  appeal  does  not  as  a  matter 
of  course  stay  proceedings ;  and  therefore  if  the  Court 
granted  a  special  case,  this  would  not  stay  proceedings. 
The  parties  might  have  prepared  their  special  case  in 
the  course  of  ten  days ;  when  it  might  by  this  time 
have  been  disposed  of.  But  if  granted  now,  it  cannot 
be  heard  by  the  Lord  Chancellor  before  November. 
I,  it  is  necessary,  under  the  terms  of  the  3d  see- 
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1 SS2.       tion  of  the  act  of  parliamen  t,  that  the  special  case  skould 
Eipg^      be  approved  and  certified  by  one  of  the  Judges  of  tUi 

Himir.        Q^^ 

Sir  A.  Pell.-— The  Judges  have  given  no  o|Mnimi 
about  the  right  of  the  party  to  appeal. 

Erskinb,  C.  J.— It  is  not  a  matter  of  discrMdH  ia 
this  Court)  to  grant  an  appeal  on  a  special  caae*  The 
party  has  a  right  to  it,  if  his  facts  are  properiy  staiedL 

Mr.  Maniagu  in  reply.  The  real  question  is^  whether 
more  good,  or  evil,  will  result  from  staying  this  order, 
until  a  special  case  can  be  prepared.  An  applicationii 
stay  a  SHpersedeai  was,  by  the  former  practice  in  baiik- 
Tuptcy,  always  made  to  the  Lord  Chancellor,  and  DatH 
the  Vioe-Chancellor.  We  therefore  thought,  diat  the 
application  in  this  case  should  also  be  made  to  dK 
Lord  Chancellor,  in  the  first  instance.  Such  a  Mkj 
will  not  occur  again,' as  we  now  know  what  the  p^l^ 
tice  is. 

Erskine,  C.  J. — The  only  object  which  a  Judge 
ought  to  have  in  view,  is  to  deal  out  equal  justice  to  al 
parties ;  and  it  has  always  been  my  anxious  endeawir 
to  keep  such  an  object  prominent  in  my  mind.  If  diot 
was  any  thing  in  this  case,  either  in  point  of  law  sr 
equity,  which  was  a  foundation  of  appeal,  I  ahooli 
have  been  very  glad  that  it  should  have  been  aent  hm 
this  Court  for  a  better  judgment.  But  I  can  diseoitf 
nothing  in  the  semblance  of  either  a  legal  or  equitibk 
'  question,  that  can  in  any  way  be  the  subject  of  sa 
appeal.     For  whether  the  bankrupt  was,  or  was  no^  t 


HlWTON. 
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trader^  was  a  mere  question  of  fact;  and  the  third  sec-  ISSi. 
tkm  of  the  act  gives  **  an  appeal  to  the  Lord  Chancellor  £z  pvte 
on  matters  of  law  and  equity,  or  on  the  admission 
or  refusal  of  evidence  only. "  It  is  however  asked  by 
the  parties  who  are  dissatisfied  with  our  decision,  that 
we  should  suspend  the  order  for  annulling  the  fiat. 
Tiiere  is  no  case  made  out  for  our  granting  this  appli- 
cation. The  essential  question  we  had  to  determine 
wben  we  made  the  order  was,  whether  Parker  was  a 
trader  or  not,  within  the  bankrupt  law;  that  is,  whether  it 
was  his  intention  to  deal  generally  in  those  articles,  which 
he  upon  two  or  three  occasions  bought  and  sold.  The 
law  chat  was  applicable  to  this  case  was  admitted ;  and 
aothing  remained  for  us  to  determine,  but  the  fact.  The 
lesuk  was,  that  the  Court  was  of  opinion  that  Parker 
waa  not  a  trader.  The  next  question  we  had  to  decide, 
was,  whether  it  sufficiently  appeared  to  us  that  Hinton 
was  such  a  creditor  of  the  bankrupt,  as  to  be  entitled  to 
pieaent  the  petition.  The  Court  was  of  opinion,  that 
be  was  such  a  creditor.  Entertaining  therefore  no 
doubt  whatever  on  both  these  points,  which  were  mere 
matters  of  fistct,  and  not  matters  of  law  or  equity,  or  con- 
nected with  the  refusal  or  admission  of  evidence,  I 
cannot  consent  to  grant  this  motion;  for  by  doing  so,  I 
should  imply  that  I  did  entertain  some  doubt  The 
Lord  Chancellor  has,  I  understand,  in  more  than  one 
instance  refused  to  stay  proceedings,  merely  because  an 
appeal  was  pending.  But  independently  of  any  authority 
ositlie  attbjeot,it  is  sufficient  to  say,  that  in  this  case  the 
applieation  is  made  too  late,  and  appears  to  be  made  for 
DO  other  purpose  than  delay. 


HiMTON. 
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1832.  Sir  A.  Pell. — In  days  like  these,  it  is  hardly  to  be 

Exptrte      expected  that  justice  wiU  be  done  to  the  proceedings 
of  this  Courts  however  anxious  the  Court  may  be  to 
do  its  duty  to  every  litigant  party.    It  appears,  that 
the  order  in  this  case  was  made  on  the  27th  June,  and 
it  was  not  till  yesterday  that  it  was  brought  before  the 
Lord  Chancellor.    The  Chancellor,   I  am  informed, 
intimated,  that  in  future  such  an  application  would  be 
dismissed  with  costs.    The  Lord  Chancellor,  it  seems, 
was  not  to  be  terrified  by  such  an  application — nomoie 
will  we.    Nothing  whatever  that  has  been  done  by  the 
parties  who  make  this  application,  is  warranted  by  the 
statute;  and  it  is  but  too  plain  that  it  b  made  for  deky» 
and  for  no  other  object.     The  parties  are  well  aware^ 
that  an  appeal  by  way  of  special  case  could  not  now  b^ 
heard  by  the  Lord  Chancellor,  at  the  earliest  period.  ^ 
before  next  Michaelmas  term,  and  very  likely  not  for 
a  twelvemonth  from  this  time.    It  is  easy  in  a  Court  of 
Justice  to  say,  that  an  individual  is  not  to  be  injured 
by  an  erroneous  judgment ;  but  the  mere  assertion  of  s 
discontented  Utigant  is  not  to  go  for  the  proof  of  judiciil 
error.     I  have  often  heard  in  this  Court  the  counel 
for  these  parties  cite,  on  other  occasions,  the  wdl* 
known  maxim  of  **  Vig'dantlbus  ei  non  dorndewtiha 
servat  lexJ"    Now,  where  has  been  his  vigilance  in  the 
present  case?     The  order  of  this  Court  was  made  on 
the  37th  June,  and  there  is  no  application  to  impeach 
it  for  six  weeks  afterwards.      Upon  these  grounds^ 
and  for  the  reasons  assigned  by  his  Honour  the  Chief 
Judge,  I  am  of  opinion  that  this  appUcation  should  be 
dismissed  with  costs. 

Sir  J.  Cross. — This  is  an  appUcation  to  stay  pro^ 


SITTINGS  AFTER  TRINITY  TERM,  2  WILLIAM  IV.  413 

ceedings  on  an  order  pronounced  by  this  Court,  on  the  IS32. 
alleged  ground  of  an  appeal  from  that  order  to  the  £x  parte 
Lord  Chancellor  being  now  depending.  But  I  am  at 
a  loss  to  discover  that  there  is  any  appeal  now  depend- 
ing, that  can  justify  this  application ;  chough,  if  there 
bad  really  been  an  appeal,  I  for  one  should  have  been 
disposed  to  give  every  facility  to  appeals  from  this  Court. 
In  this  case,  however,  there  is  no  appeal  given  by  the 
statute;  for  the  point  decided  was  a  simple  question  of 
fact,  namely,  whether  the  party  was  a  bond  fide  trader 
within  the  bankrupt  law, — or  whether  he  had  not  con- 
trived a  trading  of  hb  own,  for  the  purpose  of  being 
made  a  bankrupt. 

Motion  rejected  with  costs. 


Southampton 

Ex  parte  Orgill. — In  the  matter  of  Bingley.  Buildings, 

August  7. 

XHE  bankrupt  in  this  case  had  been  appointed  a  WhereacoD- 

/.        ,  .  .  ,  ,  veyanceby  way 

trustee  lor  the  petitioner,  under  a  conveyance  m  trust  of  mortgage  u 

II         ^  .  ,  ,  .   r      ^1  J     made  to  a  trustee 

to  sell  certam  property,  and  account  for  the  proceeds  for  the  mortga- 
to  the  petitioner.     This  conveyance  was  by  way  of  |^i|*^dthe 
mortgage,  to  secure  the  repayment  of  a  sum  of  money,  ^trop^hc  ** 
which  the  petitioner  had  lent  to  the  mortgagor.    The  ||^o„^^°^  j^ 
mortgagor  had  become  bankrupt,  as  well  as  the  trustee;  ?*®  application 

^  ®  '^  '  '  for  the  appomt- 

and  the  present  petition  was  presented  on  behalf  of  the  ment  of  another 

*^  ^  '^  trustee. 

cestui  que  trusty  under  the  79th  section  of  the  6  Geo,  4. 
c  16.,  praying  that  the  Court  would  order  the  bankrupt 
trustee  and  his  assignees  to  convey  the  property  to 
some  other  trustee,  in  his  room. 

Mr.  Wright  appeared  in  support  of  the  petition. 
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The  Court  said^  that  the  Order  could  not  be  made 
without  the  coiisent  of  the  assignees  of  the  mor^agor; 
but  directed  that  the  Order  should  be  drawn  up  m 
prajred^  on  the  petttiooer  producing  sudi  emsent 


Southampton    Ex  parte  Williamson.— In  the  matter  of  Williamson. 

Buildings, 


Auguft  7. 

A  reference  for 
Mtmdai  in  an  affi- 
davit will  be 
granted,  even 
after  the  petition 
has  been  neard  ; 
but  not  a  refer- 
ence for  imperti' 
ntnce. 


Mr.  ANDERDON  moved  for  an  Ordor  to  refer  an 

affidavit  to  the  Registrar  for  scandaL  The  affidavit 
was  sworn  in  the  matter  of  this  petition,  which  was 
heard  on  the  2d  August  (a) ;  but  though  the  petition  was 
disposed  of,  he  claimed  his  right  to  make  the  present 
application ;  contending  that  there  was  a  distinction  in  the 
practice  of  the  Court  between  a  reference  for  scandal, 
and  a  reference  for  impertinence.  For  scandal^  you 
may  refer  at  any  time, — but  for  imperiineneef  not  after 
the  matter  has  been  dealt  with. 


The  Court  adcnowledged  this  distinctioaj 
and  made  the  Order  accordingly  (6)« 


(«)  See  voL  i.  p.  549. 

(0  And  see  £i  partt  WmUmton,  vol.  i.  p.  628. 
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I8S2. 


In  the  matter  of  Falk.  *f**f?P*^ 

BuUdtng9, 
T  AvguU  7. 

JLN  this  case  the  Commissioner  had  adjourned  the  exa-  Where  a  bank- 

nipt  has  sold 

mination  of  one  Hat/man  Levien  to  be  taken  before  the  goods  to  a  party 
Court  of  Review,  under  the  provisions  of  the  30th  sidera^ly  lower 
section  of  the  Bankruptcy  Court  Act  (a).    It  appeared^  g^^  fbrUem, 
that  on  his  examination  before  the  Commissioner,  on  JJhJ^'^^mmoiied 
the  19th  July,  Levien  was  asked  the  following  questions,  ^!^^  the  Com- 

•^ '  o  1  '  missioner  for  ex- 

lo  which  he  returned  the  followinir  answers:  amination,  is 

^  bound  to  answer 

Quesiion.  "  Look  at  the  invoice  of  the  18th  February  ^  question  ••  to 

whom  did  you 

1883,  and  say  to  whom  you  sold  the  goods  tlierein  subsequently 

.  '  sell  these 

jneotioned.  goods ; "  for  it 

Antwer.  **  I  cannot  tell  to  whom  I  sold  the  goods^  cermthtcftau 
specifically ;  but  I  can  tell  how  I  disposed  of  those  I  ^  asceiuin  ^ ' 
feceived  from  the  bankrupt.    I  sold  them  to  several  ^  him  was  6oni 
pitfiies."  ^'' 

\.  «  To  whom." 


Answer,  "  I  refuse  to  answer  that  question,  under 
the  advice  of  my  solicitor." 

Mr.  MontagUf  who  appeared  for  the  assignees,  said, 
that  it  would  be  highly  expedient  in  this  case,  that  the 
inquiry  should  be  proceeded  with  in  private. 

Sir  J.  Cross. — ^It  may  be  very  convenient;  but  the 
question  is,  whether  it  is  competent  to  the  Court  to 
hear  the  matter  in  private. 

Mr.  Montagu.  I  understood  that  a  rule  had  been 
made,  to  enaUe  the  Court,  at  its  discretion^  to  take 
examinations  privately. 

(a)  1  fie  2  Will.  4.  c.  56. 
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1 832.  Erskine,  C.  J.— No —such  a  rule  was  thought  of  (a), 

In  le  Falk.  ^^^  '^  ^^^  "°*  proceeded  with.  You  might,  however, 
contend  for  a  private  examination  in  this  way.  The 
Commissioner  having  the  power  to  take  a  private  exa- 
mination, it  may  be  argued,  that  if  he  adjourns  such 
an  examination  to  this  Court,  the  inference  would  follow, 
that  we  should  continue  to  hear  the  examination  in 
private. 

Sir  A.  Pell. — I  am  prepared  at  once  to  give  my 
opinion  on  this  matter,  under  the  construction  I  put 
upon  the  words  of  the  second  section  of  the  Bankruptcy 
Court  Act.  I  think,  in  accordance  with  the  terms  of 
that  section,  that  as  we  have  as  yet  made  no  rule  of 
practice  relative  to  private  hearings,  we  have  no  au- 
thority to  proceed  with  this  examination  in  private. 
And  even  if  we  had  the  power,  it  must  be  a  very  strong 
case  indeed  that  could  induce  an  English  Judge  to 
hear  a  case  in  private. 

Sir  J.  Cross. — Would  not  a  difficulty  in  all  these 
cases  be  saved,  by  the  Commissioner  in  future  referring 
a  private  examination  to  the  Subdivision  Court,  and  a 
public  one  only  to  the  Court  of  Review? 

Erskine,  C.J. — Perhaps  it  will  be  better  that  the 
argument  should  proceed,  first,  on  the  legal  obligation 
of  the  examinant  to  answer  the  question;  in  which  case, 
the  point  of  law  can  be  settled  distinct  from  any  inquiry. 

Mr.  Montagu  then  repeated  the  same  question  to 

(a)  See  Re  Chambers,  ante,  395. 
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Levien^  which  had  been  put  to  him  before  the  Commis*       1832. 
sioner. 


In  re  Falk. 


Mr.  G.  Richards,  who  appeared  on  behalf  of  the 
examinant,  objected  to  the  question.  It  appeared,  from 
the  date  of  the  invoice,  that  the  goods  were  purchased 
by  the  witness  of  the  bankrupt  on  the  18th  February ; 
and  the  act  of  bankruptcy  was  not  committed  till  the 
8th  March,  nor  did  the  fiat  issue  before  the  26th 
April.  The  party,  who  presses  for  the  examination,  can 
only  proceed  under  the  33d  or  34th  sections  of  the 
Bankrupt  Act  (a) ;  and  this  case  does  not  come  within 
the  terms  of  either  of  those  sections.  The  33d  section 
declares,  that  it  shall  be  lawful  for  the  Commissioners 
"  to  summon  before  them  any  person  known  or  sus- 
pected  to  have  any  of  the  estate  of  the  bankrupt  in  his 
possession,  or  who  is  supposed  to  be  indebted  to  the 
bankrupt,  or  any  person  whom  the  Commissioners 
believe  capable  of  giving  information  concerning  the  per<- 
son,  trade,  dealings,  or  estate  of  such  bankrupt.*'  Now, 
this  examinant  has  not  any  estate  of  the  bankrupt  in  his 
possession,  nor  is  he  indebted  to  the  bankrupt;  nor  is 
it  pretended,  that  he  is  capable  of  giving  information 
concerning  the  person,  trade,  dealings,  or  estate  of  the 
bankrupt.  As  little  is  the  question  warranted  by  the 
34th  section ;  which  says,  that  the  Commissioners  may 
examine  any  person  "  concerning  the  person,  trade, 
dealings,  or  estate  of  such  bankrupt,  or  concerning 
any  act  or  acts  of  bankruptcy  by  such  bankrupt  com- 
mitted.** For  the  property  which  is  the  subject  of  this 
inquiry  docs  not  concern  the  person,  trade,  dealings, 
or  estate  of  the  bankrupt,  or  any  act  of  bankruptcy. 
The  examinant  purchased  the  goods  of  the  bankrupt, 

(a)  6  Geo.  4.  c.  16. 
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18d2.       and  then  he  sold  them.    It  does  ool  appear  thal»  ss 

Ib  re  Falk.  ^^^h  purchaser,  he  is  in  any  way  implicated  in  any  finmd 
that  has  been  practised  by  the  bankrupt,  even  if  sudi 
is  imputed.  But  these  goods  were  bought  of  the  bank- 
rupt more  than  two  months  before  the  issuing  of  the 
fiat;  and  therefore  no  interest  whatever  can  be  claimed 
in  them  by  the  assignees. 

Sir  J.  Caoss. — As  yet,  the  Court  has  certainly  not 
before  it  any  grounds  to  know,  or  suspect,  that  these 
goods  are  part  of  the  estate  of  the  bankrupt.  For  there 
is  nothing  to  show  that  Levien  is  not,  to  all  intents  and 
purposes,  the  legal  owner  of  these  goods. 

Erskine,  C.  J. — The  difficulty  which  weighs  upon 
the  Court  is  this — that  as  we  are  not  in  possession  of 
Levieiia  previous  examination,  we  are  at  a  loss  to  know 
what  foundation  there  is  for  saving  that  these  goods 
belong  to,  or  concern,  the  estate  of  the  bankrupt. 

Mr.  Montagu.  The  Commissioner  is  entitled  to 
know  what  the  real  nature  of  the  transaction  is,  that 
has  taken  place  between  the  bankrupt  and  the  exami- 
nant.  Both  the  33d  and  34th  sections  enable  the 
Commissioner  to  summon  before  him  and  examine  any 
person,  whom  he  believes  capable  of  giving  informadon 
concerning  the  dealings  of  the  bankrupt.  Now  & 
appears  from  the  examination  of  the  bankrupt,  that  be 
bought  these  goods  for  1356/.,  and  that  he  afterwards 
sold  them  to  Levien  for  810/.;  so  that  no  less  a  sum 
than  546/.  has  been  charged  for  discount.  Levien^  in 
the  previous  part  of  his  examination,  admits  that  he 
purchased  the  goods  of  the  bankrupt  for  810/. 
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The  Court,  after  some  deliberation,  decided  that        ^^92. 
the  examtnant  was  bound  to  answer  the  question ;  the     In  n  Falk. 
Chief  Justice  saying,  that  there  could  be  no  doubt  but 
that  h  materially  concerned  the  estate  of  the  bankrupt, 
to  ascertain  whether  this  was  a  bonajide  sale  by  the 
bankrupt  to  Levien. 

Order,  that  it  be  referred  back  to  the  Com- 
missioner, to  proceed  in  the  examination 
forthwith. 


Ex  parte  Henry  Moult  and  others. — In  the  matter  of 

Thomas  Barrow  and  George  Geddes.  cwam  Lord 

Chancellor, 
Lineoln*i  Inn 

This  was  a  petition  of  appeal  to  the  Lord  Chancellor,      "  '    **^*  * 

*^,  ^'^  ,        ,  B.  and  G.  cany 

by  way  of  special  case,  from  a  proceeding  in  the  same  on  business  at 

%      ^  *»  T»      .        ,    V        mi  .  •  #•  Manchester, 

matter  m  the  Court  of  Review  (a).  The  petition  of  ap-  under  the  firm 
peal  stated  the  prayer  of  the  former  petition,  namely,  that  and  Co.  g! 
Messrs.  WiUiams,  Deacon  &  Co.,  who  had  proved  a  debt  separate  busi- 
against  the  joint  estate,  and  also  against  the  separate  "ndef  thc^rST 
estate  of  Geddes^  might  be  ordered  to  elect  whether  they  anf  is^iafe^' 
would  remain  creditors  against  the  joint  estate,  or  the  a  par<n«r  with 
separate  estate  of  Geddes.    It  then  stated  the  former  business  in  Lon- 

*  don,  under  the 

heariDg  of  the  matter  in  the  Court  of  Review ;   that  firm  of  Thoma* 

J,  and  Co.,  and 

upon  such  hearing  the  Judges  were  divided  in  opinion  in  another  busi- 
ness at  Stock' 

upon  the  question  contained  in  the  prayer  of  the  peti-  port,  under  the 
tion,  whereupon  no  order  was  made;  and  that  a  special  The  firms  oV 

(a)  See  vol.  i.  p.  44.  J,^""^/a  *°^ 

^  '^  *^  Co ,  and  G.  and 

Co.,  become  banlcmpt.    Held,  that  the  holders  of  a  bill  drawn  by  Thomas  B.  and  Co.  on 

Thomas  J.  apd  Co.,  and  indorsed  by  G,  and  Co.  and  S.  R.,  were  not  entitled  to  prove  it 

against  the  joint  estate  of  B.  and  G.,  and  also  against  the  separate  estate  of  G.,  but  must 

^ct ;  notwithstanding  they  were  ignorant  that  G.  was  a  partner  in  the  firm  of  Thomas  B.  and  Co. 
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1832.       case  had  been  approved  and  certified  by  one  of  the 

£^     1^      Judges  of  the  Court  of  Review.    The  petition  tbere- 

ai^o^n      fore  prayed  an  early  day  for  hearing  the  special  case, 

and  that  the  prayer  of  the  original  petition  might  be 

granted. 

The  special  case  was  as  foUows. 

'*  In  the  Court  of  Review. 

In  the  matter  of  Thomas  Barrow  and  George  Geddet, 

Ex  parte  MouU  and  others. 

SPECIAL  CASE. 

Before  and  at  the  time  of  issuing  the  commissicm  of 
bankrupt  hereinafter  mentioned  against  Thomas  Bar* 
row  and  George  Geddes^  they  the  said  Thomas  Barrow 
and  George  Geddes  carried  on  business  in  Mancbest^i 
in  partnership,  as  commission  agents,  under  the  firm  of 
Thomas  Barrow  and  Company. 

And  the  said  George  Geddes  carried  on  the  basineH 
of  a  cotton  manufacturer  at  Stockport,  in  the  county  of 
Chester,  on  his  own  separate  account,  under  the  firm 
of  Geddes  and  Company. 

And  the  said  George  Geddes  carried  on  business  m 
Cheapside  in  partnership  with  Thomas  Johnston^  as 
warehousemen,  under  the  firm  of  Thomas  Johnsitm 
and  Company. 

And  the  said  George  Geddes  carried  on  business  in 
Stockport  in  Cheshire,  in  partnership  with  Sanmel 
Radctiffe,  as  cotton  spinners,  under  the  firm  of  Sawmd 
RadcUffe. 

These  different  trades,  in  which  the  said  George 
Geddes  was  engagedi  may  be  thus  exhibited: 
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Members. 


George  Gedde>  I 
T.  Barrow    ..  J 

G.  Geddes   . . 

G.  Geddes  . .  ^ 
Tbos.  Johnston  \ 

G.  Geddes  . .  ) 
S.  Radcliffe . .  5 


Places. 


Business. 


Firms. 


Manchester  [Commission  Agents. . 
Stoclrport..  Cotton  ManuFacturers 


Cheapside . . 


Stockport.. 


Warehousemen. 


Cotton  Spinners, 


Thomas  Barrow  &  Co. 


Geddes  &  Co. 


Thos.  Johnston  U  Co. 


S.  RadcliflPe. 


1832. 
£z  parte 

MOOLT 

and  others. 


Previously  to  and  at  the  time  of  issuing  the  said  com- 
mission of  bankruptcy,  Robert  Williams,  John  Deacon, 
John  Labouchere,  Henry  Sylces  Thornton,  Charles 
Montague  WiUiams,  and  the  Honourable  John  Thorn- 
ton LesUe  Melville,  of  Birchin  Lane  in  the  city  of 
London,  bankers  and  copartners,  were  holders  of  a 
bill  of  exchange  for  the  sum  of  2581.  I6s.,  of  which  the 
following  is  a  copy. 

'  £258 :  16$.  Od.  Manchester,  8th  July  1828. 

Three  months  after  date  pay  to  the  order  of  ourselves 
two  hundred  and  fifty-eight  pounds  sixteen  shillings, 
value  received.  Thomas  Barroto  &  Co. 

To  Messrs.  Thos.  Johnston  &  Co. 
188,  Cheapside,  London. 

Accepted,  payable  at  Sir  William  Kay  &  Co.'s, 

Thomas  Johnston  &  Co.' 

Indorsed,  '  Thomas  Barrow  &  Co. 
Geddes  &  Co. 
Samuel  Radcliffe* 

The  said  bankers  were  also,  before  and  at  the  time 
of  issuing  the  said  commission,  the  holders  of  another 
lull  of  exchange  for  the  sum  of  38^/.  13^.,  of  which  the 
following  is  a  copy. 

VOL.  If.  F  F 
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1882. 

£z  parte 

Moult 

andothen. 


'  £383:  ISs.  Manchester,  1st  August  1828. 

Three  months  after  date  pay  to  the  order  of  our- 
selves three  hundred  and  eighty-two  pounds  thfateen 
shilUngs,  value  received.  Thomtu  Barrow  &  Co. 

To  Messrs.  Thos.  Johnston  &  Co. 
188^  Cheapsidc,  London. 
Accepted,  payable  at  Sir  Wm.  Kay  &  Co.'s^ 

Thomas  Johnston  &  CoJ 
Indorsed,  ^Thomas Barrow. 

George  Geddes  &  Co. 
Samuel  Radcliffe* 
Both  the  said  bills  of  exchange  were  indorsed  aod 
delivered  to  the  said  Robert  Williams  and  his  copart* 
ners,  for  a  full  and  valuable  consideration  for  mofoej 
paid  by  them. 

The  said  Robert  Williams  and  his  said  copartnen 
did  not,  nor  did  either  of  them,  before  the  issuing  of 
the  said  commission  of  bankruptcy,  know,  believe,  or 
suspect  that  the  said  George  Geddes  was  a  partner  in 
the  firm  of  Thomas  Barrow  and  Company,  or  that  be 
was  a  partner  in  the  said  firm  of  T/tomas  Johnston  md 
Company ;  but  believed  that  the  said  firm  of  Thmoi 
Barrow  and  Company,  and  the  said  firm  of  Thomat 
Johnston  and  Company,  and  the  said  firm  of  Gsdiki 
and  Company,  were  composed  of  different  and  distinct 
persons. 

On  the  17th  day  of  September  1828  a  commissioo  of 
bankruptcy  was  issued  against  the  said  Thomas  Barrmt 
and  George  Geddes,  by  the  description  of  Thomas 
Barrow  of  Manchester  in  the  county  of  Lancaster, 
and  George  Geddes  of  Stockport  in  the  county  of 
Chester,  commission  agents,  dealers,  chapmen,  and 
copartners,  lately  carrying  on  business  at  Bfanehaster 
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afores^d  under  the  firm  of  Thomas  Barrow  and  com-        1833. 
pany^  and  which  said  George  Geddes  lately  carried  on      £x  parte 
the  business  of  cotton  manufacturer  at  Stockport;  and     ,Qd^od^ 
the  said   Thomas  Barrow  and  George  Geddes  were 
duly  declared  bankrupts  under  the  said  commission. 

On  the  29th  day  of  January  1828^  a  commission  of  i* :  ■ 
bankrupt  was  issued  against  the  said  Thomas  John-  ^ 
sion,  by  the  name  and  description  of  Thomas  John-^ 
ston  of  Cheapside  in  the  city  of  London,  warehousemani 
carrjring  on  business  in  Cheapside  aforesaid  in  copart- 
nership with  George  Geddes^  under  the  firm  of  Thomas 
Johnston  and  Company ;  under  which  he  was  duly  de- 
clared a  bankrupt. 

On  the  18th  day  of  October  1828  the  said  Robert 
WilUams  and  his  copartners  proved  under  the  commis- 
sion against  the  said  Thomas  Johnston  for  the  sum  of 
641 A  9s.f  being  the  amount  of  the  said  two  bills  of  ex- 
ehange. 

Befisre  the  25th  day  of  March  1830^  two  diiridendsj 
one  of  2s.  6d.  in  the  pound,  and  another  of  2d.  in  the 
pound  (being  together  the  amount  of  2s.  8d.  in  the 
pound)  were  declared  under  the  said  commission  against 
4ie  said  Thomas  Johnston;  but  had  not  on  the  said 
fUfth  day  of  March  1830  been  received  by  the  said 
WUttams  and  Company,  although  they  might  have 
received  such  dividend  if  they  had  applied  for  the 


On  the  25th  day  of  March  1830  the  said  Robert 

WittUsma  and  his  copartners  proved  under  the  said  com- 

muaiotk  against  the  said  Thomas  Barrow  and  George 

Geddes^  against  the  separate  estate  of  the  said  George 

OmUes^  toar  the  sum  of  555/.  ISs.  4d.,  being  the  balance 

of  the  said  twa  bills  of  exchange,  after  deducting  from 

fp2 
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1832.        the  amount  thereof  the  sum  of  85/.  10^.  Sd.^  the  amount 

e7^      «f  ^he  dividends  of  2s.  8d.  in  the  pound  declared  under 

and  othert      ^^^  ^^^^  commission  against  the  said  Thomas  Johnston. 

On  the  S5th  day  of  March  1830  the  said  Robert 
Williams  and  his  partners  proved  under  the  commission 
against  the  said  Thomas  Barrow  and  George  Geddes, 
against  the  joint  estate  of  the  said  Thomas  Barrow  and 
George  Geddes,  for  the  sum  of  641/.  95.,  as  a  debt  due  to 
them  from  the  said  Thomas  Barrow  and  George  Geddes 
upon  the  said  bills  of  exchange.  The  said  bills  of  ex- 
change, with  other  similar  bills,  were  accepted  by  the 
said  firm  of  Thmnas  Johnston  and  Company,  to  a  much 
greater  amount  than  they  had  received  value  for. 

On  the  S5th  day  of  January  1832  a  petition  was  pre- 
sented to  the  Chief  Judge  and  the  other  Judges  of  his 
Majesty's  Court  of  Review,  by  the  assignees  of  the 
estate  and  effects  of  the  said  Thomas  Barrow  and  George 
Geddes^  statingpthe  several  matters  hereinbefore  set 
forth,  or  to  the  same  effect,  and  praying  that  the  said 
Robert  Williams^  John  Deacon^  John  Labouclieret 
Henry  Sykes  Thornton^  Charles  Montagu  WilUanUt 
and  John  Thornton  Leslie  Melville^  might  be  ordered 
to  elect  whether  they  would  remain  creditors  under 
their  said  proof  against  the  said  joint  estate  of  the  said 
Thomas  Barrow  and  George  Geddes,  or  under  their 
said  proof  against  the  separate  estate  of  the  said  George 
Geddes;  and  that,  upon  their  electing  to  remain  creditiNrs 
upon  one  of  the  said  estates,  their  proof  upon  the  other 
of  the  said  estates  might  be  expunged ;  and  in  case  they 
should  elect  to  remain  creditors  upon  the  said  jmnt 
estate  of  the  said  Thomas  Barrow  and  George  Geddes^ 
then  that  tlie  amount  of  their  proof  upon  that  estate 
might  be  reduced  by  the  sum  of  85/.  lOs,  8^,  being  the 


SITTINGS  AFTER  TRINITY  TER5I,  2  WILLIAM  IV.  425 

amount  of  the  dividends  declared  under  the  said  com-        183^ 
mission  against  the  said  Thomas  Johnston^  upon  the       £z  parte 

Moult 

proof  made  under  the  said  commission  against  him  by     and  others. 
the  said  Robert   tViUiams  and  his  copartners  of  the 
said  bills;  and  in  case  they  should  refuse  to  make  such 
election»  then  that  both  the  said  proofs  might  be  ex- 
punged. 

On  the  20th  day  of  February  1832,  the  said  petition 
came  on  to  be  heard  before  the  Chief  Judge,  and 
the  other  Judges  of  the  said  Court  of  Review;  when 
their  Honours  the  said  Chief  Judge,  and  the  other 
Judges,  were  equally  divided  in  opinion  upon  the  ques- 
tion, whether  such  election  ought  to  be  made  by  the 
said  Robert  WilUams  and  his  said  copartners,  as  prayed 
in  the  said  petition ;  or  whether  they  were  entitled  to 
the  benefit  of  the  said  proof  against  the  joint  estate  of 
the  said  Thomas  Barrow  and  George  Geddes,  and  also 
to  the  benefit  of  the  said  proof  against  the  separate 
estate  of  the  said  George  Geddes. 

And  an  order  was  made  upon  the  said  petition, 
whereby  it  was  ordered,  that  the  said  proof  of  the  said 
Robert  WilUams  and  his  copartners,  against  the  joint 
estate  of  the  said  Thomas  Barrow  and  George  Geddes, 
should  be  reduced  by  the  sum  of  85/.  10^.  8d.;  and  upon 
so  much  of  the  said  prayer  of  the  said  petition,  as  sought 
to  compel  the  respondents  to  elect  as  to  which  of  their 
said  proofs  they  would  abide  by,  their  Honours  did  not 
make  any  order. 

The  questions  are, 

*'  1.  Whether  the  said  Robert  WilUams  and  his  said 
copartners  are  bound  to  elect  against  which  estate  they 
will  prove,  as  between  the  joint  estate  of  the  said 
Thomas  Barrow  and  George  Geddes,  and  the  separate 
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1832.        estate  of  the  said  George  Geddes;  or  whether  they  are 

Y^Mit      ^^^^^'^^  ^o  the  benefit  of  the  said  proof  against  the 

and  01^     joint  estate  of  tlie  said  Thonuu  Barrow  and  George 

Oeddee,  and  also  of  the  said  proof  against  the  separate 

estate  of  the  said  George  Geddes,  without  being  put  to 

any  election* 

2.  Whether  the  said  proof  of  WiUiams  and  Company 
against  Barrow  and  Geddes  should  be  reduced  to  55U 
18tf.  2d.t  or  their  proof  against  G^dcfet  increased  to  641 A 
9$,^  in  respect  of  the  amount  of  JohrutoriB  diridend.'^ 

Sir  Edward  Sugden  and  Mr.  Wigram  for  the  ap» 
pellants.     The  question  which  the  Court  has  to  deter* 
mine  on  this  appeal  is^  whether  these  bankers  hare  a. 
right  to  prove  against  both  the  joint  and  separate  estates. 
Now  the  rule  in  bankruptcy  is,  that  the  joint  estate 
shall  be  appHed  to  pay  the  joint  debts^  and  the  separate 
estate  to  pay  the  separate  debts.    There  is  no  instance 
of  double  proof  being  allowed  at  variance  with  this  rule. 
It  is  contended  on  the  other  side,   that  all  learned 
judges,  as  well  as  Sir  Samuel  RomiUy,  have  disapproved 
of  this  rule ;  but  their  expressions  of  disapprobation 
only  serve  to  prove  the  existence  of  the  rule.     Like  the 
canon  of  descents  which  excludes  the  half  blood  from 

the  inheritance  (a),  the  rule  is  disapproved  of ;  but  it 
must  prevail,  until  it  is  altered  by  the  legislature.  The 
rule,  it  is  true,  deprives  the  creditor  of  part  of  bii 
common  law  right,  if  his  debtor  becomes  a  bankrupt; 
for  the  common  law  confers  a  priority  upon  the  diligence 
of  the  creditor.  But  priority  cannot  exist  in  bankruptcy ; 
and  it  is  for  that  reason  a  tule  has  been  framed,  with  a 

(a)   Sir  W,  Blachtone  says,  that  those  ivho  disapprove  of  this  nk,  ut 
imacquaiated  with  the  reasons  on  which  it  it  founded*  See  2  BL  Ctai.  M* 
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view  to  distribute  the  assets  with  perfect  equality  among       IS32. 
the  creditors.  Thus  if  I  contract  for  a  joint  and  separate      Si  parte 
liability,    I  cannot   have  them  both    in  bankruptcy;     taA^St^ 
ahhough,  at  law,  a  creditor  upon  such  a  contract  may 
take  both  joint  and  separate  property  in  execution. 
The  reason  is,  that  in  bankruptcy  the  fund  of  the  debtor 
is  no  longer  open  to  the  diligence  of  the  creditor.    All 
litigation  is  at  an  end,  and  the  assets  must  be  divided 
equitably, — the  joint  fund  to  those  who  have  looked  to 
it  for  security, — and  the  separate,  to  the  creditors  who 
have  trusted  the  individual  partner. 

It  is  admitted  on  the  other  side,  that  where  several 
partners  constitute  one  firm,  there  cannot  in  such  case 
be  a  double  proof.  And  we  admit,  also,  that  where  the 
firms  are  distinct,  and  a  person  not  knowing  they  are  in 
any  way  connected,  deals  with  them  and  takes  the  se- 
curity of  both,  he  may  in  that  case  prove  against  both 
estates.  But  those  are  cases  in  which  each  of  the  firms 
constitutes  a  joint  estate,  or  where  there  is  an  additional 
partner.  There  is  no  case,  where  one  individual  con- 
stitutes a  nominal  firm,  and  is  at  the  same  time  a  part- 
ner in  another  firm,  in  which  double  proof  has  been 
aDowed. 

But  then  they  contend,  that  there  should  be  double 
proof  in  this  case,  because  Oeddes  carried  on  a  separate 
trade,  and  Messrs.  Williams  and  Company  had  no  notice 
of  his  connection  with  the  other  partners ;  and  it  is 
asked,  who  is  to  have  the  benefit  of  the  fraud  and  con- 
cealment of  the  bankrupt,  in  not  disclosing  to  the  cre^ 
ditors  the  actual  state  of  the  partnerships  ?  Not  the 
bankrupt,  it  is  urged.  But  we  say,  that  the  bankrupt 
has  nothing  to  do  with  it;  the  contest  being  not  be- 
tween the  bankrupt  and  his  creditors,  but  between  two 
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1832.        particular  classes  of  creditors;  and  the  fraud  of  the 

^[~j^      bankrupt  cannot  affect  the  relative  rights  of  the  cre- 

MouLT       ditors  inter  se. 
and  others* 

In  order  to  explain  Ea  parte  Blackburn  {a),  it  has 
been  said^  that  by  proving  against  one  estate,  you  elect 
to  abandon  the  other.  But  how  can  that  be,  if  I  had  an 
original  right  against  both  estates?  Elecftion  can  only 
arise,  where  a  party  has  a  right  against  one  only.  Ac- 
cording to  this  argument,  if  A.  devise  his  real  and  per- 
sonal estate  to  B.,  and  B.  takes  the  personal  estate 
first,  he  forfeits  his  claim  to  the  real. 

Next,  it  is  said  to  be  the  rule,  that  where  C.  and  D. 
are  partners  with  A.  and  B.,  the  joint  estate  of  C  and 
X).  will  go  over  to  the  joint  estate  of  ^.j  B,g  C.  and  D. 
We  deny  the  existence  of  any  such  rule.  If  I  am  a  part- 
ner in  20  joint  estates,  the  surplus  of  my  estate,  afier 
paying  joint  debts,  goes  over  to  my  own  separate  estate. 
The  joint  estate  of  one  partnership  is  never  liable  to  the 
joint  engagements  of  another. 

With  respect  to  the  authorities  that  may  be  cited  in 
support  of  our  argument.  Ex  parte  Husbands  (b)  is  de- 
cisive of  the  question ;  the  very  point  has  been  raised, 
argued  and  decided  in  that  case.  Sir  A>  Pell,  in  ob- 
serving upon  that  case  in  his  judgment  in  the  Court  of 
Review  (c),  says,  that  the  rule  we  contend  for  is  both 
arbitrary  and  unreasonable,  and  seems  to  think  that  it 
is  not  warranted  by  any  principle  of  law.  But  you  can* 
not  act  in  bankruptcy,  as  you  would  in  law ;  for  all  com* 
petition  is  stopped  by  the  commission,  which  prevents 
any  creditor  from  claiming  a  priority.  Sir  J.  CrasSf 
too,  in  his  remarks  upon  that  case  (c/),  says,  that  the  ere' 

(fl)  10  Ves.  204.  (b)  2  G.  &  J.  4.  (c)  1  Dea.  &  C.  65. 

(d)  1  Dca.  &  C.  69. 
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ditor  there  "took  a  bill  drawn  by  a  trader  upon  a  dor-  1832. 
mant  partner^  and  on  Ihe  bankruptcy  of  both  partners,  Ex  parte 
the  creditor  then  knowing  of  the  partnership,  proved  the  and  o"h«s. 
bill  against  the  joint  estate. "  But  the  knowledge  at  the 
time  of  the  bankruptcy  is  nothing;  the  question  is, 
irhAt  did  the  creditor  know  at  the  time  of  the  taking 
of  the  bill  ?  In  the  report  of  the  case  of  Ex  parte 
Husbands  in  Maddock's  Reports  (a),  it  appears  that 
the  prayer  of  the  petition  was,  that  the  creditors  might 
prove  against  both  the  separate  estates,  as  well  as  the 
joint  estate, — or  that  they  might  be  at  liberty  to  elect  to 
transfer  their  proofs  from  the  joint  to  the  separate 
estates.  At  the  heating  the  double  proof  was  abandoned. 
In  the  same  case  on  appeal  to  the  Lord  Chancellor  {b), 
the  petition  of  appeal  asks  also  for  double  proof.  It 
was  there  contended  by  Mr.  Montagu  and  Mr.  Rose 
for  the  appellants,  that  the  petitioners,  being  ignorant 
that  the  drawer  of  the  bills  was  a  partner  in  the 
firm  represented  by  the  acceptance,  were  entitled  to 
double  proof;  that  knowledge  of  the  fact,  after  they 
took  the  securities,  was  immaterial ;  that  the  discovery 
of  the  dormant  partner,  gave  a  right  to  proceed  against 
both  partners;  and  proceeding  against  both  could  not 
aflfect  their  right  as  against  the  separate  estate  of  the 
acceptor,  to  which  they  had  given  credit.  But  Lord 
Ekhn,  in  giving  judgment  in  that  case,  says;  *'  It  does 
not  appear  to  me  that  this  case  ranges  itself  within  that 
class  of  cases,  in  which,  contrary  to  the  ordinary  rule 
in  bankruptcy,  the  holder  has  been  allowed  to  pursue 
the  contract  appearing  on  the  face  of  the  bills,  and  to 
bare  double  proof. " 
With  respect  to  the  question  of  the  party  being  a 

0 

(a)  5  Madd.  419.  (6)  2  G.  &  J.  4. 
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18S2.        trader,  Lord  Eldon  says  in  Ex  parte   The  Bank  of 
Ex|«rte      England  {a),  '^  In  all  cases  in  which  the  holder  has  been 
ai5  oStts.     «Howed  to  arail  himself  of  his  security  to  the  extent  of 
its  apparent  liability,  there  had  either  been  an  ignotanee 
of  the  union  of  the  parties  in  one  partnership,  or  a  sab- 
diyision  of  them  into  distinct  trading  establishmenbk 
Unless,  therefore,  this  case  could  stand  upon  the  dr* 
cumstance  of  Fisher  being  a  distinct  trader,  it  could  not 
stand  at  all ;  and  that  circumstance  resolves  itself  mlo 
nothing  more  than  a  resort  to  his  separate  estate,  whidi, 
resorting  at  the  same  time  to  the  joint  estate,  a  creditor^ 
was  not  entitled  to  in  bankruptcy.     The  petitionen^ 
therefore  must  elect.  ^    This  case  decides,  that  the  dr-~ 
cumstance  of  merely  one  of  the  partners  being  a 
rate  trader,  makes  no  difference.     Unless  he  be  8U< 
separate  trader,  the  question  could  not  arise,  and  thfM 
which  merely  raises  the  rule  cannot  decide  it. 

Not  one  of  the  remaining  cases  touches  the  qnestioKi* 
Ex  parte  Laforest  (b)  was  a  partnership  of  fbtfr  per- 
sons, two  of  whom  were  engaged  in  a  separate  trader 
and  the  other  two  in  another  separate  trade.      One  of 
the  minor  firms  accepts  bills  drawn  by  the  other;  and 
the  holder  of  a  bill,  having  no  knowledge  that  these  two 
minor  firms  composed  one  aggregate  firm,  was  allowed  to 
prove  against  the  joint  estates  of  the  difiereiit  firms. 

The  case  of  Ex  parte  Benson  (c),  Sir  J.  Cross  saySj 
in  his  judgment  in  the  Court  of  Review,  decides  die 
point  in  this  case.  But  no  two  cases  can  be  more  diflb- 
rent  than  that  and  this.  In  Benson*s  case  three  persons 
were  engaged  in  one  partnership,  and  two  cft  them  in 
another  distinct  trade.  The  other  partner  drew  a  Ml 
which  was  indorsed  by  these  two;  the  holder  of  the  Ml, 

(a)  2  Rosei  82.  (b)  1  C.  B.  L.  26L  (e)  Ibid.  263. 
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being  ignorant  that  the  three  persons  were  connected        ^^^^* 
in  one  partnership,  was  permitted  to  prove  against  the      £z  pvte 
joint  estate  of  the  two,  and  the  separate  estate  of  the     and  oUwn. 
other. 

In  Ex  parte  Bigg  (a),  and  Ex  parte  The  Bank  qf 
EmgUmd  (b),  it  is  sufficient  to  say,  that  the  proof  was 
refilled.  There  b  not  a  word  in  any  of  these  cases^ 
that  can  support  the  position  contended  for  by  the 
other  side.  In  all  the  cases.  Lord  Eldon  umformly 
winds  up  his  judgment  by  reiterating  the  rule.  Thus, 
in  Ex  parte  Benson  (c),  he  says,  "  The  principle  seems 
obnous;  yet  in  bankruptcy,  for  some  reason  not  very 
intelligible,  it  has  been  said  the  creditor  shall  not  have 
the  benefit  of  the  caution  he  has  used.  I  never  could 
see  why  a  creditor,  having  both  a  joint  and  a  several 
security,  should  not  go  agwist  both  estates;  but  it  is 
settled  that  he  must  elect"  In  Ex  parte  Bigg,  the 
party  was  not  a  distinct  trader;  in  Ex  parfe  The  Bank 
qf  Emgland^  he  was. 

Ex  parte  Adam  (d)  is  the  only  case  that  remains  to 
be  noticed.  There  five  partners,  trading  under  one 
firm,  drew  a  bill  on  two  of  the  members  of  the  part- 
nershipy  who  carried  on  a  distinct  trade  under  another 
firm;  and  the  holder  of  the  bill,  being  ignorant  of  any 
ocMUnection  between  these  different  firms,  was  permitted 
to  prove  against  the  joint  estate  of  the  five,  and  the 
joint  estate  of  the  two.  Lord  Eldon^  in  giving  judg-* 
ment  in  that  case,  says  (e),  *^  Here  being  an  express 
bargain  finr  double  security,  the  parties  are,  I  thinks 
entitled  to  it,  the  houses  being  distinet;  therefore  this 
is  not  within  the  rule  of  election,  where  five  jointly  and 

(a)  H  Iloie,  37.  (b)  Ibid.  82.  (c)  10  Ves.  109. 

(^  1  Vet.  &  B.  493^  a  Rose,  26.  (e)  1  Ves.  &  B.  496; 
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1832.        severally  contractedi  but  not  as  persons  engaged  ia 
V      I        different  houses  and  trades."    The  jouit  estate  of  the 

Ex  parte  ** 

Moult       two,  in  that  case,  was  not  the  same  estate  as  that  of 

aiMotliere* 

the  five ;  for  the  surplus  would  go  over  to  the  separate 
estate  of  each  individual  partner.  It  is  not  therefore  a 
double  proof  against  the  same  estate.  But  in  all  cases, 
like  this  before  the  Court,  the  proof  would  he  doubk 
agwist  the  same  estate ;  there  would  be  a  competi&m 
between  the  joint  and  separate  creditors  of  the  saaie 
person.  This  would  be  quite  contrary  to  the  acknow- 
ledged rule  in  bankruptcy, — that  you  cannot  go  against 
the  same  individual  upon  a  joint  and  separate  security, 
and  that  there  can  be  no  competition  between  joint  and 
separate  creditors. 

Mr.  Montagu  for  the  respondents.  In  cases  of  tUi 
nature,  there  are  two  rules  in  regard  to  proofs;  the  one 
relating  to  election^  and  the  other  to  double  protf^ 
These  rules,  though  perfectly  distinct,  have  been  M 
confused,  as  to  occasion  some  apparent  difficulty,  where 
none  really  exists. 

With  respect  to  election^  the  rule  is,  that  where  • 
creditor  has  a  joint  and  separate  security,  he  most 
elect  whether  he  will  prove  against  the  joint  or  sepante 
estate,  if  he  knew,  when  he  accepted  the  security,  that 
the  separate  debtor  was  also  one  of  the  joint  debton* 
Ex  parte  Rowlandson  (a),  Ex  parte  Bond  (6),  Ex  parte 
Parminter,  Ex  parte  AbingdonyOnd  Ex  parte  Bamks{c\ 
Ex  parte  Blankenhagen  (d),  Ex  pcarte  Butlen  {e)f  Bx 
parte  Close  (f)t  Ex  parte  Hay  (g),  Ex  parte  Masson{ky 

(a)  3  P.  Wms.  405.  (6)  1  Atk.  98. 

(c)  Cit«d  in  Ex  parte  Bond,  (d)  1  Cooke,  264.  (f )  Dwi. 

(/)  2  Brown,  596.  (g)  15  Ves.  4.  (fc)  1  Rosa,  16D^ 
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The  principle  on  which  this  rule  is  founded  is,  the  183^. 
supposed  analogy  to  proceedings  at  law,  where  a  joint  ^^^^ 
and  several  creditor  cannot  maintain  both  a  joint  and  ^^4  othcis. 
separate  action  against  his  debtors.  But  this  sup- 
posed analogy  fails  to  support  the  rule.  For  though  a 
cniditor  at  law  cannot  bring  a  joint  action,  and  also 
separate  actions  against  the  parties  bound  to  him  on  a 
jmnt  and  several  security,  yet  he  may  sue  out  execu- 
tion in  a  joint  action  both  against  the  joint  and  separate 
eflfects  of  the  defendants.  The  inability,  therefore,  to 
sue  the  pardes  jointly  as  well  as  separately,  does  not 
deprive  the  creditor  of  his  double  remedy  against  the 
j<Hnt  and  separate  property  of  his  debtors, — but  is  in- 
tended to  prevent  the  creditor  from  harassing  each  of 
his  debtors  with  two  actions,  when  he  can  attain  his 
object  by  one.  Lord  Thurlow  always  viewed  the  matter 
in  this  light,  and  thought  that  a  joint  creditor  ought 
not  to  be  deprived  of  his  right  to  enforce  judgment 
under  a  statutable  execution,  in  the  same  mode  as  he 
would  have  been  entitled  under  a  common  law  execu- 
tion, by  proceeding  against  both  the  joint  and  separate 
estates  of  bis  debtors:  Ex  parte  Cobham{a\  Ex  parte 
Heyden  (4),  Ex  parte  Hodgson  {c)^  Ex  parte  Page  (d). 
Ex  parte  Hinion  {e\  Ex  parte  Copland  (J).  Lord 
EUan^  too,,  upon  several  occasions  {g\  expressed  his 
disapprobation  of  the  rule  in  bankruptcy  that  prevents 
a  creditor,  having  both  a  joint  and  several  security,  from 
goixig  ftgainst  both  estates.  The  only  intention,  in  re* 
finrring  to  this  rule  respecting  election^  is,  to  show  that 
the  Court  has  never  been  disposed  to  extend  it. 

(a)  1  Bro.  676.  (6)  1  C.  B.  L.  254.  (<:)  2  Bro.  5. 

(d)  2  Bro.  119.  (0  Ibid.  120.  (/)  1  C.  B.  L.  236. 

ig)  Ex  parte  Bevan,  9  Yes.  223 ;  ID  Yes.  1 17. 
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18S%.  In  regard  to  double  proofs  the  rule  is  this.    Tht 

j^Z^  holder  of  a  bill  drawn  by  one  firm  upon  another  diatiiiet 
ikf  o^  firm,  consisting  partly  of  the  same  members,  ia  entided 
to  prove  against  both  estates,  if  the  holder  todL  the 
bill  without  notice  that  the  two  firms  consisted  partly 
of  the  same  members.  To  show  that  this  is  the  rule, 
it  will  be  necessary  to  consider,  1st,  the  cases ;  Jidly, 
the  dicia;  and  Sdly,  the  principle  on  which  they  aie 
founded. 

1st,  As  to  the  cases.  In  Ex  parte  Leffare^  («)b 
A*  Corson  and  JR.  W.  Jokmom  carried  on  business  at 
Brentford  as  apothecaries.  Corson  was  also  a  part- 
ner with  J.  Qordon  in  a  distillery;  and  Corson  and 
Gordon  were  likewise  engaged  in  partnership  witli 
Whincyp  and  Grjffin,  as  soap  manufiusturers.  Then 
were  thus  three  distinct  houses  of  trade,  and  the  finsi 
fFere  "  Corson  and  Johnson,**  ^*  Corson  and  Gordon,' 
and  **  Whincup  and  Grfjfin.^  Corson  and  Gordm 
drew  a  bill  payable  to  their  order  on  Wkinatp  and 
Grfffin,  for  253/.  2s.  4cl.,  which  was  duly  indtnrsed  ssd 
accepted ;  and  it  was  discounted  by  Lqforesip  who  did 
not  know  of  any  partnership  between  Corson  and  Gsh 
don,  and  Whinaip  and  Grfffin.  Lord  Lo^ghboros^ 
ordered  that  the  Commissioners  shoukl  inquire  wbethsr 
the  petitioner,  at  the  time  of  taking  the  bill,  knew  tint 
Corson  and  Gordon  and  Whincup  and  Gr^ffim  mm 
concerned  in  one  partnership;  and  if  he  did  not  kwnr 
it,  then  that  he  might  prove  against  the  respectivs 
joint  estates  of  Corson  and  Gordon,  and  of  Whbsaf 
and  Grjffin.  In  that  case,  then,  the  two  requintes  con- 
curred,   to  entitle  the  bill-holder  to  double    proof, 

(a)  1  C.  B.  L.  266. 
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namelyi  two  distinct  firms,  and  want  of  notice  that       \9fS2t 
there  was  any  connection  between  them.  Ejjparie 

In  Ea  parte  Benson  (a),  the  bankrupts  B.  Marsh,  a^^^. 
W*  Hoghton,  and  J.  Hoghian,  were  partners  in  a  cotton 
manufiu^toryi  and  W»  and  J.  Hoghton  were  also  en*- 
gaged  in  a  separate  business  as  grocers.  W.  and 
J,  Hoghton  remitted  to  the  petitioner  a  bill  drawn  by 
Bm  Marsh  in  their  favour  upon  one  Addis  f  the  peti- 
tioiier  being  ignorant  that  B.  Marsh  had  any  connection 
in  trade  with  the  Hoghtons.  And  it  was  ordered,  that 
the  petitioner  should  be  admitted  to  prove  both  against 
Ae  joint  estate  of  W.  and  J.  Hoghton^  and  the  separate 
estate  of  B.  Marsh.  The  two  requisites,  of  dbtinct 
firms,  and  want  of  notice,  also  concurred  in  this  case, 

In  the  next  case  of  Ex  parte  Adam  {b\  five  persons, 
trading  together  under  the  firm  of  Cooke  &  Co.,  drew  a 
l|iU  on  two  of  the  partners,  who  carried  on  a  distinct  trade 
under  the  firm  of  Harrison  and  Goss.  The  bill  came 
into  the  hands  of  the  petitioner,  without  any  knowledge 
on  his  part  of  the  connection  between  the  parties.  And 
on  this  ground  Lord  Eldon  held,  that  he  was  entitled 
Id  prove  against  both  estates.  Here  again,  it  will  be 
observed,  there  were  two  distinct  firms,  as  well  as 
want  of  notice  on  the  part  of  the  bill-holder. 

In  Ex  parte  Bigg  (c)  there  were  also  five  persons  trading 
nnder  the  firm  of  Harrison  &  Co.,  of  which  firm  Samuel 
Coohe  was  one.  Cooke  drew  a  bill  upon  Harrison  &  Co., 
which  they  accepted;  and  the  holders,  who  were  Cookers 
private  bankers,  discounted  the  bill  for  him.  Cooker 
however,  was  not  a  distinct  trader ,  and  the  bill-holders 
were  not  ignorant  that  Cooke  was  included  in  the  firm 
of  Harrison  %  Co.     Lord  Eldon  therefore  held,  that 

(a)  1  C.  B.  L.    65.  (2»)  2  Rosei  36.  (c)  lUd.  37. 
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183^.        in  this  case  the  holders  of  the  bill  were  not  entitled  to 


Ex  parte      double  proof. 

and  o^ra.  '"  ^^  parte  The  Bank  of  England  {a),  three  persons 
trading  under  the  firm  of  Graves,  Sharp,  and  Pi$ker, 
indorsed  a  bill  over  to  Fisher ,  one  of  the  partners,  who 
was  also  a  distinct  trader,  and  kept  a  separate  account 
with  the  Bank,  where  Fisher  discounted  the  bill  and 
indorsed  it.  The  Bank  knew  of  the  partnership  of  the 
parties,  but  refused  to  discount  the  bill,  unless  Fisher 
also  indorsed  the  bill  in  his  separate  capacity.  And 
Lord  Eldon  gave  also  a  similar  judgment  in  this  case, 
namely,  that  the  Bank  were  not  entitled  to  prove  agumt 
both  estates,  but  must  elect  (6). 

In  Ex  parte  Walker  (c),  four  persons.  Ford,  Price, 
Cross,  and  Gilbert,  were  jointly  interested  in  a  cargo^ 
Ford  being  a  rope-maker,  and  Price  and  Cross  ship- 
brokers.  Ford  drew  a  bill  on  Price  and  Cross  in  favoor 
of  Wensley  &  Co.,  the  consideration  for  which  was 
goods  supplied  for  the  joint  adventure,  in  which  tbe 
payees  knew  the  parties  to  be  jointly  interested.  It 
was  contended  here,  that  this  was  not  a  bill  of  one  part- 
ner upon  the  firm,  but  one  of  several  partners  drawing 
upon  two  other  partners,  a  distinct  house,  and  there- 
fore clearly  establishing  a  double  security.     And  Loid 

(a)  2  Rose,  82. 

(6)  The  distinguishiog  feature  of  the  case  of  Ex  parte  7%<  Bank  tf  Sag* 
land,  and  the  distinction  also,  which  was  mainly  relied  upon  in  argumcBt, 
was»  that  the  Bank,  previous  to  discounting  the  bill,  according  to  their 
usual  practice,  required  the  individual  indorsement  of  Fisher,  the  peisoQ 
discounting  it  with  them,  and  thereby  laised  a  contract  for  double  lecurily. 
But  Lord  Eldon  thought,  that  the  practice  of  the  Bank  did  not  mij  lbs 
nature  of  the  bill  from  what  it  substantially  was,  namely,  a  joint  and  several 
security ;  which,  in  bankruptcy,  was  confined  to  a  right  of  election  agaimt 
the  joint  or  the  separate  estate. 

(c)  1  Rose,  441. 
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Eidan  assented  to  the  distinction,   and  allowed  the        ISSft. 
double  proof  against  the  separate  estate  of  Ford,  and       ETporto 
the  joint  estate  of  Price  and  Cross.  Mouw 

'  and  othen. 

In  Ex  parte  Liddel  (a),  three  persons,  Hitchcock, 
Groves,  and  De  Prado,  traded  at  Hull  under  the  firm 
of  Groves  &  Co.,  one  of  whom,  De  Prado,  resided  in 
London.  Keys  received  a  bill  for  goods  sold  to  the 
firm,  drawn  by  Groves  &  Co.  upon  De  Prado,  being 
ignorant  that  De  Prado  was  one  of  the  firm.  Groves 
being  a  minor,  separate  commissions  issued  against  De 
Prado,  and  against  Hitchcock,  and  an  order  was  made 
under  each  commission  for  keeping  distinct  accounts  of 
the  joint  and  separate  estate.  Keys  took  advantage  of 
this  order,  by  proving  against  the  joint  estate  under 
each  commission ;  insisting  upon  such  proof,  not  by  force 
of  the  contract  upon  the  bill, — which  would  have  enti- 
tled him  to  prove  against  the  joint  estate,  and  also 
against  the  separate  estate  of  De  Prado, — but  of  the 
contract  by  operation  of  law,  either  including  or  reject- 
ing a  dormant  partner.  He  claimed  afterwards  to  prove 
against  the  separate  estate  of  De  Prado.  But  Lord 
Eldon  said,  that  as  he  had  **  modelled  his  proof  upon 
the  right  which  the  law  gave  him,  either  of  confining 
his  claim  to  the  visible  members  of  a  partnership,  or  of 
extending  it  to  the  dormant,  he  had  made  a  deliberate 
and.  conclusive  election.  Adopting  the  aggregate  lia- 
IriKfy  of  all  his  debtors,  he  is  excluded  now  from  re- 
torting to  them  individually"  (6). 

(a)  2  Roie,  34. 

(fr)  Itii  yery  difficult  to  reconcile  this  decision  of  Lord  Eldon* b  with  his  sub- 
teqoeot  decision  in  Ex  parte  Adam,  1  Yes.  &  B.  493 ;  (see  ante,  p.  431, 435 ;) 
•nd  he  himself  seems  to  have  expressed  some  doubt  in  that  case,  whether 
he  conectly  applied  the  principle,  on  which  the  rule  o&  election  of  proof  is 
founded,  to  the  facts  of  the  case  of  Ex  parte  Liddel*    Keys,  it  appears,  sold 
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1832.  In  the  remaining  caae  o{  Ex  parte  Husbamls  {(B^J* 

£~^  and  P.  Blackburn  carried  on  the  business  of  skipbrnU' 
J^^^  ers,  at  Plymouth,  under  the  firm  of  "  Isaac  Biaekbmn^ 
and  drew  a  bill  in  that  name  or  firm  on  P.  Blacibwm,  who 
carried  on  the  separate  business  of  a  merchant  in  Lorn' 
don  in  his  own  name.  The  bill-holder  knew  iiot»  wban 
he  took  the  bill,  that  Isaac  and  Peter  were  in  partner- 
ship ;  but  he  knew  it,  before  he  proved  against  the  joial 
estate,  under  a  joint  commission  issued  against  then. 
He  petitioned  afterwards  to  prove  against  the  sepaieta 
estate  of  Peter,  in  addition  to  his  joint  proof.  Tbs 
Vice-Chancellor  thought  he  had  no  right  to  do  ao,  qb 
the  ground  that  he  had  made  a  conclusive  election  to 
prove  against  the  joint  estate  (6).  And  Lord  EUm^ 
on  appeal,  says,  "  It  does  not  appear  to  me,  that  thk 
case  ranges  itself  within  that  class  of  cases  in  wbiiA, 

goods  to  Groves  &  Co.,  not  knowing  that  Dt  Prado  wts  a  Mctet  ptitier; 
he  had,  therefore,  upon  his  mere  contract  for  goods  sold  and  deKfweit  t 
right  to  prove  either  under  the  joint  or  the  leparatt  estate.  B«t  be  Hha  a 
hill  for  the  amount  drawn  by  Groves  U  Co.  upon  Dt  Prado,  beug  itiO 
ignorant  that  De  Prado  was  a  partner  in  the  house  of  Grovn  &  Co.  WIfy 
should  he  therefore,  by  preying  first  against  the  joint  estate  oC  the  diiMib 
be  held  to  have  "  made  a  deliberate  and  conclusive  election."  and  Is  km 
waived  his  right  of  double  proof,  given  by  the  law  of  bankruptcy  to  wntj 
creditor  who  takes  a  bill  drawn  by  one  firm  upon  another,  without  aoliee  ti 
any  connection  between  the  firms?  The  same  reasoning  wouM  afplj  ti 
every  case  where  the  bill-holder  is  ignorant  of  the  partnershqi  hilPMi 
different  parties  to  a  bill,  and  chooses  to  prove  against  the  joint  estiti  flf 
the  aggregate  firm,  before  he  exercises  his  right  of  proving  agaioit  fSkib  Mtiii 
of  the  minor  firm. 

(a)  5Madd.419;  2  G.  &  J.  4. 

(6)  According  to  Lx  parte  Enderby,  2  B.  &  C.  389,  and  Smiths.  W* 
ibid.  401,  the  partnership  property  of  J.  and  P.  Blachhmm  wooU 
under  the  circumstances  of  the  above  case,  be  considered  aa  in  the  aider 
and  disposition  of  Isaac  Blackburn,  and  forming  part  of  his  laptrUn  VUto. 
Proof,  therefore,  against  the  separate  estate  of  the  only  ^wiihk  paititfi 
would  now  give  the  creditor  the  same  benefit  as  a  proof  against  the  jsitf 
estate. 
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contnur;  to  the  ordinary  rule  in  bankruptcy,  the  hc^er       ^^^^* 
hu  been  allowed  to  pursue  the  contract  appearing  on      i^  ptctt 
tbe  lace  of  the  biU»  and  to  have  double  proof."  (a)  «^oSni 

These  are  the  cases  where  the  pcnnt  has  been  de- 
tided*  I  come  now  to  the  dicia  on  the  subject. 
.  Id  £p  paarie  BamboiMs  (b),  Lord  Ekhm  aays^  '*  There 
haie  been  many  cases,  particularly  in  the  bankruptcy 
nifimiom^  Forbes,  and  Gregory^  where  three  or  more 
parties  being  also  concerned  in  other  trades,  the  paper 
of  one  firm  was  given  to  the  creditors  of  another  \  and 
Uiey  were  permitted  to  take  dividends  from  both 
estates." 

In  Ex  purie  Husbands,  already  cited.  Lord  Eldon 
iSjySs  **  It  is  clear,  that  where  a  party  takes  a  biU,  drawn 
by  some  members  of  a  firm,  carrying  on  a  distinct  trade^ 
mi  the  firm,  in  ignorance  that  the  drawers  constitute 
part  of  the  firm  of  the  acceptors,  proof  is  admitted 
Sgainst  both  the  drawers  and  acceptors,"  This,  then^ 
is  the  rule  established  on  the  authority  of  all  the  cases. 

It  is  not,  however,  merely  upon  decisions,  and  dioia, 
that  the  rule  is  established,  but  it  is  founded  also  upon 
primeiple*  For  when  a  creditor,  taking  a  bill  from  his 
debtor,  has  been  misled  by  the  concealment  of  facts, 
with  which,  if  he  had  been  acquainted,  he  would  pro- 
faftUy  not  have  taken  it,  it  is  not  the  creditor,  but  the 
debtor,  who  should  suffer. 

In  Ejc  parte  SiUUoe  (c),  Lord  Eldon  says,  *^  I  well 
lemember  the  case  of  Shaieshqft,  Stirrup,  and  SaUs-' 

(m)  In  this  case  of  Ex  parte  Hutbands,  there  was  certainly  nothing  ap- 

imilnfl,  OB  the  face  of  the  bill  to  induce  the  holder  to  suppose,  that  any 

partiei  were  liable  to  him  than  Itaae  Btaekbum  and  Feter  Blaehbum, 

tepaiate  and  individual  characters.    This  was,  therefore,  the  only 

contract  which,  by  virtue  of  the  bUl,  the  holder  had  a  right  to  pursue. 

(b)  S  Yes.  546.  (c)  1  G.  &  J.  383. 

qq2 
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1832.        bury.    There  were  four  or  five  persons  in  a  partner- 
£3j    j^       ship ;  some  of  them  carried  on  business  at  Liverpool, 
M^oSi"  '    ^^^^  "*  other  places ;  and  the  creditors  would  take  it 
for  granted  they  were  different  firms,  though,  in  point 
of  fact,  they  were  so  many  wheels  of  one  machine. 
Another  relaxation  of  the  rule  (a)  was  therefore  ad- 
mitted, that  where  there  is  a  demand  arising  from  a 
dealing  by  the  partnership  in  a  distinct  trade,  proof 
might  be  admitted."     Where,  indeed,  the  holder  is 
aware  of  the  identity  of  the  parties  when  he  takes  the 
bill,  then  what  Lord  Eldon  says  in  Ex  parte  Bigg  (i) 
confirms  the  principle  on  which  the  rule  is  founded. 
*'  Where  the  object  appears,"  he  says,  "  to  give  Ae 
bill  a  character  of  respectability,  by  such  distributi(Hi  of 
the  names  of  a  partnership,  the  Court  has  said,  that 
the  parties  to  such  an  arrangement  shall  not  avail  them- 
selves of  it,  against  their  knowledge  of  the  method  in 
which  the  obligation  of  the  firm  ought  regularly  to  be 
created." 

Having  now  considered  the  decisions  and  dicta,  as 
well  as  ihe  principles,  on  which  the  rule  is  founded,  let 
us  apply  the  rule  to  the  present  case.  The  bill  in 
this  case  was  drawn  by  T.  Barrow  &  Co.,  and  indorsed 
G.  Geddes  &  Co.,  the  holder  being  in  perfect  ignorance 
that  Geddes  was  a  member  of  the  firm  of  T.  Barrow  & 
Co.  Here,  therefore,  both  the  requisites  concur:  Ist, 
distinct  houses  of  trade;  Sdly,  no  knowledge  of  the 
bill-holder,  that  the  members  of  the  different  firms  were 

(a)  The  ni]e  there  alluded  to  by  Lord  Eidon  is  not  the  rale  which  ii  the 
subject  of  the  argument  in  this  case ;  but  another  rule  in  bankraptcy,  "  tkat 
a  partner  in  a  6nn,  against  which  a  commis^n  of  bankrupt  ismes*  ilttQ 
not  prove  in  competition  with  the  creditors  of  the  firm.** 

(6)  2  Kose,  37. 
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in  any  way  connected.  It  seems  extraordinary,  then,  ISS2. 
that  there  should  have  been  a  difference  of  opinion  Expaite 
among  the  judges  in  the  Court  of  Review  upon  this  sub-  ^^  others. 
ject ;  which  it  will  now  become  necessary  to  investigate. 
The  Chief  Judge  says,  that  "  the  rule  appears  to 
have  been  first  laid  down  by  Lord  Talbot ,  in  Ex  parte 
Rowlandson  (a),  where  the  question  arose  upon  a  joint 
and  several  bond ;  and  it  was  held,  by  analogy  to  the 
common  law,  that  the  creditor  must  elect."  But  his 
Honour  here  refers,  not  to  the  rule  as  applicable  to 
double  proof,  but  to  the  rule  in  cases  of  election,  which 
is  not  applicable  to  the  present  case.  His  Honour 
thinks,  that  the  cases  of  £j:  parte  Laforest  (6),  Ex 
parte  Benson  (c),  Ex  parte  Walker y  and  Ex  parte 
Wenslay  (d),  are  not  applicable  to  this  case, — on  the 
ground  that  they  were  not  cases  of  double  proof  against 
the  same  party,  but  rather  of  distributive  proof  against 
the  different  members  of  one  partnership ;  and  that  the 
attempt  made  here  is,  to  prove  the  same  debt  twice 
against  the  same  party.  But  in  Ex  parte  Laforest  the 
proof  was  ordered  against  the  joint  estate  of  Corson  and 
Gordon,  and  against  the  joint  estate  of  Whincup  and 
Griffin,  which  firm  consisted  partly  of  Corson  and 
Gordon;  and  it  was  ordered,  only,  on  the  ground  that 
there  were  two  distinct  firms,  which  the  bill-holders  did 
not  know  were  connected  with  each  other.  In  the 
present  case,  we  seek  to  prove  against  the  joint  estate  of 
T.  Barrow  &  Co.,  the  acceptors,  and  also  against  the 
estate  of  G.  Geddes,  the  indorser,  for  the  same  reasons, 
namely,  because  the  firms  are  different,  and  the  peti- 
tioner had  no  notice  that  the  persons  composing  them 

(a)  3  p.  Wms.  405.  (6)  1  C.  B.  L.  266;  ante,  434. 

(e)  1  C.  B.  L.  268 ;  unte,  435.       (</)  1  Rose,  441  j  ante,  436. 
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1832.        yifete  the  same.    So,  in  like  manner,  in  Ex  parte  Beth 

J~^        son  (a),  the  proof  was  ordered  against  the  joint  esttle 

MevL*       of  W.  and  J.  Hoghitmy  and  against  the  separate  estate 
ftiM  otiierf* 

of  JB.  Marsh ;  because  there  were  two  firms,  and  die 

same  want  of  notice  on  the  part  of  the  bili-holdera.  So, 
also,  in  Ex  parte  Walker  and  Ex  parte  Wenshsy  (ft), 
the  proof  was  ordered  against  the  separate  estate  of 
Ford  the  drawer,  and  the  joint  estate  of  Price  and 
Cross  the  acceptors;  because,  as  Ford  and  Price  and 
Cross  carried  on  separate  trades,  that  was  heM  to 
establish  a  case  of  double  security,  notwithstanding  the 
bill-holder  knew  that  those  three  persons  were  int^ 
ested  with  another  person  in  a  joint  adventure.  It 
seems  difficult,  therefore,  to  understand  what  is  meant 
by  these  being  cases  of  distributive  proof  against  dif- 
ferent members  of  the  same  partnership;  as  in  etdi  of 
these  cases  there  were  more  partnerships  than  one. 

Then,  as  to  what  his  Honour  says,  that  the  proof 
here  proposed  to  be  made  is  twice  against  the  sssm 
party;  the  answer  is,  tliat  the  application  is  not  to  proie 
twice  against  T.  Barrow  &  Co.,  or  twice  against  G. 
Geddes ;  but  once  against  T.  Barrow  &  Co.,  and  once 
agunst  G.  Geddes. 

His  Honour  adds,  that  the  only  case,  to  support  sodi 
right  of  proof  as  we  here  contend  for,  is.  Ex  parte 
Adam  (c),  and  that  the  proof  there  was  against  two 
joint  estates,  and  not  against  a  joif^  and  a  separate 
one.  Now,  in  that  case  the  proof  was  ordered  against 
die  estate  of  the  four  partners,  and  against  the  estate  of 
two  of  the  firm  of  the  four  carryuig  on  a  distinct  trade. 
So  here,  the  proof  that  is  claimed  is  against  the  estate 
of  the  two,  and  also  against  the  estate  of  one  of  the 

(a)  Amn,  436.  (6)  Ante,  436.  (e)  1  V.  &  B.  193. 


SlTTIl^GS  AFTER  TRINITV  TERU,  2  WILLIAM  IV.  443 

firm  of  the  two  carrying  on  a  distinct  trade.     The  only  1832. 

diffiMrence  is  in  the  number  of  persons  engaged  in  the  EJTZiite 

aggregate  and  minor  firms ;  but  the  princifde  is  the  ^^^"^ 


His  Honour  then  refers  to  Exports  B$gg(a)i  but 
aaysi  that  the  circumstances  of  that  case  do  not  furnish 
gioinida  applicable  to  this;  because  there,  altkough 
ike  trade  was  distinct^  the  creditor  knew  of  the  con- 
nexion. There  seems  to  be  some  mistake  either  in  his 
Honour's  statement,  or  in  the  report  of  his  Honour's 
judgment  (6);  because  in  the  report  of  Ex  parte  Bigg 
it  is  expressly  stated,  that  Cooke  was  not  a  distinct 
trader ;  which  explains  the  observation  made  by  Lord 
JSUhm  in  Uie  concluston  of  the  report,  as  a  reason  why 
chore  should  not  be  a  double  proof. 

His  Honour  then  mentions  the  case  of  Ex  parte  The 
Btudk  of  England^  where  he  says, ''  the  party  to  the  bill 
was  a  distinct  and  separate  trader,  yet  he  was  held  not 
to  be  entitled  to  double  proof."  But  that  case  was 
dearly  not  within  the  rule  admitting  the  right  of  double 
proof;  because  the  bank  knew  that  Fisher  was  a  mem- 
ber of  the  firm  of  Graves,  Sharp,  and  Fisher, 

His  Honour  then  says,  ''I  do  not  propose  to  rest  my 
judgment  on  that  distinction,  but  upon  the  rule  of  prac- 

(«)  t  Rose,  38. 

(ft)  In  die  report  of  his  Honour's  judgment  in  Ex  parte  Moult,  as  given 
fai  1  Dea.  &  C.  61,  the  following  is  the  passage  that  relates  to  his  notice  of 
£r  ptru  Bigg : — "The  next  case  is  that  of  Ex  parte  Bigg,  and  is  one  of  a 
lipftnte  lecmity  by  an  individual  partner.  But  the  circumstances  of  that 
etss  d6  wA  famish  a  decisive  ^answer  to  the  question ;  for  there  the  drawer 
^  tW  Kfi  i0Cf  not  a  difttnrt  trader,  and  the  creditor  knew  of  the  connexion 
tf  the  pardes ;  whereas  the  holder's  ignorance  of  that  fact  was  dwelt  upon 
hf  tiie  CiMinoenor  in  Ex  parte  Adam,  as  the  ground  of  his  judgment.  At 
tibe  tame  time  it  must  be  observed,  that  Lord  Eldon*i  language  in  Ex  parte 
Bigg  points  directly  to  the  distinction  taken  by  Mr.  Wignm* " 
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1832.  tice,  which  is  said  to  be  arbitrary ,  and  not  depending 
£x  pirte  upon  reasoning ;  and  that  it  is  in  vain  to  look  to  reason- 
tnd  others.  '%  ^^^  ^^^  extent  of  the  rule,  or  the  exception ;  that 
the  practice  limits  the  rule  and  the  exceptions.  '*  This, 
I  confess^  I  do  not  understand  (a):  there  is,  what  has 
been  called  an  arbitrary  rule;  but  it  is  not  called  so,  in 
regard  to  the  rule  as  to  double  proof,  where  the  debtor 
has  misled  the  public ;  but  to  the  case  where  a  debtor 
gives  a  bill  to  his  creditor,  the  creditor  knowing  that 
the  different  parties  to  the  bill  are  members  of  the 
same  firm. 

The  Chief  Judge  in  conclusion  says,  "the  case  of  JEj: 
parte  Husbands  {b),  is  decisive.  The  creditor  was 
there  ignorant  of  the  connexion  of  the  parties ;  yet  Sir 
J.  Leach,  and  Liord  Eldon,  although  they  differed  on 
some  points,  agreed  that  the  double  proof  could  not  be 
allowed. "  But,  upon  referring  to  the  judgment  of  the 
Vice-Chancellor  in  5  Madd.  419,  it  will  appear,  that  the 
only  reason  for  his  judgment  was,  diat  the  application 
was  too  late;. and  upon  referring  to  the  judgment  of 
Lord  Eldon  in  3  G.  &  J.,  it  will  appear,  that  he  also 

(a)  Id  1  Dea.  &  C.  62,  tlie  language  which  his  Honour  uses  in  node- 
iog  this  rale  of  practice,  is  as  follows : — '*  Bat  it  would  be  vain  to  attenfC 
to  settle,  by  reference  to  principle,  the  exceptions  to  a  geuerul  rule  admitted 
to  be  arbitrary-,  and  to  have  no  sound  principle  to  rest  upon.  The  practice 
which  has  established  the  rule  must  also  settle  its  limits.  **  The  rule  whick 
hii  Honour  here  alludes  to  is  evidently  the  rule  nientioned  by  him  in  the 
previous  part  of  his  judgment,  namely,  that  a  joint  and  separate  crediier 
must  elect  whether  he  viill  piove  against  the  joint  or  saturate  estate,  and  &at 
be  cannot  prove  against  both.  The  cases  where  double  pioof  is  admitted^ 
on  the  ground  of  distinct  firms,  and  the  bill-bohler*s  ignorauoe  of  any  c«m- 
Dexion  between  them,  the  Chief  Judge  treats  as  an  exoeptkm  to  the  rale; 
while  Mr  .Afonc^^M  in  his  argument  ranges  them  under  another  mod  inde- 
pendent rule,  defining  the  right  of  double  proof.  This  may  explain  some 
apparent  ambiguities  in  his  argument  where  be  talks  generally  of  tkt  rmk, 

ih)  6  Madd.  419,  2  G.  &  J.  4  ;  ante,  438. 
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thought  it  was  too  late  to  alter  the  election  which  the        1832. 
creditor  had  made  (a).  Exmuie 

•  Sur  G.  Rose  concurred  in  opinion  with  the  Chief  ^n^ottoi. 
Judge ;  and  after  distinguishing  the  different  rights  of 
creditors  proceeding  at  lavir,  and  proceeding  under  a 
commission,  his  Honour  says, ''  when  they  tender  their 
proof  under  the  commission,  they  withdraw  their  debt 
Toluntarily  from  the  legal  operation  of  the  contract^  and 
submit  it  to  be  regulated  by  the  principles  upon  which 
assets  are  administered  in  bankruptcy."  The  ques- 
tion is,  then,  upon  what  principles  are  assets  adminis- 
tered in  bankruptcy  ?  I  say,  that  where  a  creditor, 
as  in  this  case,  takes  a  bill  drawn  by  Barrow  and  Co. 
agents  at  Manchester,  and  indorsed  by  Geddes  and  Co., 
cotton  manufacturers  at  Stockport,  in  ignorance  that 
Geddes  was  a  member  of  the  firm  of  JBarroti^  and  Co., 
he  is  entitled;  according  to  all  the  cited  cases,  to  prove 
agaiast  both  estates. 

After  some  observations  upon  the  rights  of  the  joint 
creditors  to  the  joint  estate;  and  of  the  separate  cre- 
ditors to  the  separate  estate.  Sir  George  then  asks, 
**  what  difference  can  the  circumstance,  that  Geddes  is 
a  separate  trader,  make,  unless  the  law,  or  equity,  or 
bankruptcy,  distinguishes  his  separate  trading  stock,  as 
a  distinct  recognised  stock,  from  his  general  assets  ?  " 
This,  however,  is  not  the  mode  in  which  the  question 
was  considered  by  Lord    Thurlow ;  for  in  Ex  parte 

(a)  Lord  EUUm  did  not  think  that  the  creditor  was  bound  by  his  election, 
though  he  disallowed  his  claim  of  double  proof;  for  in  the  concluding  part 
bf  his  judgment  he  says,  "  I  do  not  think  that  the  petitioners  are  concluded 
by  any  thing  that  has  passed,  so  as  to  be  prevented  now  from  withdrawing 
the  proof  againtt  the  joint  ettate,  and  btitig  adniitttd  as  crtditon  on  the  two 
Upmrate  ettatet,  ** 


if»VLT 
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ISS2.  Bemon  («),  the  minor  finn,  which  was  composed  of  two 
Ek  ptrte  ^^  ^^  members  of  the  major  firm,  carried  on  ibc 
business  of  grocer^^  which  was  a  distinct  trade  from 
thai  of  coiUm  matmfadmrerii  in  wliich  the  major  firm 
was  engaged ;  and  Lord  Tkwlow  ordered  that  Ae  bfll- 
hoMer,  having  no  notice  of  any  connexion  between  the 
firms,  might  be  paid  a  dividend  out  of  the  joint  estate 
of  the  two,  and  also  out  of  the  separate  estate  of  tin 
third  partner,  who  composed  with  the  two  the  mqor 
firm.  This  decision  is  founded  on  a  just  and  right  priih 
ciple ;  for  when  a  bill  drawn  by  one  firm  upon  another 
is  negotiated  in  the  commercial  world,  die  hoUer 
naturally  looks  to  both  houses  for  the  pajrment  of  it; 
and  he  is  entitled  to  do  so,  unless  he  knew  that  the 
drawers  and  acceptors  were  connected  in  partnenhip; 
in  which  case  he  takes  the  IhU,  subject  to  die  ruk  in 
bankruptcy,  that  he  must  elect  against  which  estate  he 
will  claim  the  amount.  The  holder  of  the  bill,  in  diii 
case,  is  not  to  be  prejudiced,  because  there  is  a  second 
decepdon  practised  up<m  him  by  one  of  the  parties,  in 
using  the  firm  of  Geddes  and  Co.,  which  firm  comprised 
no  other  persons  than  Geddes  himself.  If  Gedde$  and 
Co,  had  been  Geddes  and  T%ompsony  then  it  is  admitted 
by  the  other  side,  that  the  holder  would  have  been 
entitled  to  prove  against  this  estate  of  Geddes  and 
TkonquoHy  and  the  separate  creditors  of  Geddes  woold 
have  been  excluded  from  competing  with  the  bil- 
holders.  Is,  then,  the  bill-holder  to  be  deprived  of  his 
right,  on  account  of  this  second  falsehood,  and  to  be 
put  in  a  worse  situation,  by  being  made  to  share  merely 
with  the  separate  creditors  of  Geddes  ? 
Sir  G.  JRo^^  proceeds  to  say,  that  ^*  no  case  has  been 

(a)  See  ante,  435. 
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cited  that  afiects  the  rule^  that  you  cannot  prove  agminst  1 S^^* 
both  the  joint  and  separate  estate  of  the  same  mdi-  s^  ^^tn 
▼idual.  *'  But  the  case  of  Ex  parte  Benson  (o),  and  the  ^^^' 
principle  upon  which  it  was  decided,  are  in  direct  oppo- 
sition to  this  dicimn.  Sir  George  then  adds,  '*  from  the 
flfvt  to  die  last  of  Lord  Eldorit  judgments,  from  that 
cyf  Ex  foHt  Bigg  (6),  down  to  the  Ust  case  of  Ex  parte 
Husbands  (c),  this  principle  is  established ;  and  in  the 
last  case,  if  Lord  Eldon  had  thought  otherwise^  lie 
would  have  directed  the  proof  against  the  joint  and 
Ae  separate,  instead  of  the  two  separate  estates.  *'  But 
in  Ex  parte  Bigg,  the  partner  who  drew  upon  the  firm 
was  not  a  distinct  trader,  and  therefore  the  rule  as  to 
doable  proof  did  not  apply ;  a  distinction  expresdy 
taken  by  Lord  Eldofi  in  his  judgment.  In  the  present 
case,  however,  there  are  distinct  firmSy  carrying  on  dis^ 
timet  trades^  residing  at  distinct  places^  and  having  dis- 
Hmct  and  recognised  stocks  in  trade.  And  as  to  the  ob- 
servation on  the  case  of  Ex  parte  Husbandsy  it  is  unneoes^ 
aaiy  to  speculate  upon  what  Lord  E/da^c  judgment  would 
liav«  been,  if  he  had  thought  differendy  in  that  case; 
beeanse  that  was  a  case  striclissimijurisj  where  a  ere* 
ditor,  having  a  right  of  election  as  to  his  proof,  was  not 
•Bowed  to  waive  the  election  he  had  once  deliberately 
■Nude.  But,  even  if  the  creditor  there  had  insisted 
upon  his  right  on  the  face  of  the  bill,  in  the  first  in- 
stmoe» — it  could  only  be  to  prove  against  the  separate 
estate  of  Isaac  Blackburn^  and  the  separate  estate  of 
Peier  Blackburn,  Sir  George  then  goes  on  to  say,  that 
''it  could  make  no  difference  whether  the  firai  was 

(a)  1  €.  B.  L.  t!68 ;  mite,  435.  (h)  2  Row,  S7;  •nte,  485* 

(t)  5  Madd.  419, 2  G.  &  J .  4  ;  ante,  43S. 
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1832.  Blackburn  only,  OT  Blackburn  and  Co.  I  for  that  the  legal 
EiTpiirte  result  would  be  precisely  the  same  in  all  its  incideDts.** 
andotbiuB  ^^  makes  this  difference^  however,  that  if  the  bill  had 
been  drawn  by  Blackburn  and  Co.^  it  would  then  have 
expressed  that  the  estate  of  Blackburn  and  Co.  would 
be  liable ;  but  as  the  name  of  Isaac  Blackburn  alone 
appeared  on  the  face  of  the  biU,  then  his  separate 
estate  (unless  indeed  in  the  case  of  fraud)  could  only  be 
declared  liable. 

His  Honour  then^  adopting  the  argumentum  crueis, 
says,  ^'  Let  us  try  all  the  cases  by  that  of  Ex  parte 
Walker  {a).  Now^  the  proof  there  was  ordered  against 
the  separate  estate  of  Ford  the  drawer,  and  the  -  joiiit 
estate  of  Price  and  Cross  the  acceptors,  for  this  pkuD 
reason, — that  Ford  carried  on  a  separate  trade^  and 
was  not  a  member  of  the  firm  of  Price  and  Cross. 

But  an  imaginary  case  is  then  stated  by  lus  Honour, 
namely,  that  if  A.  draws  on  A,,  B.,  C.  and  D,,  the  bill 
could  not  be  proved  against  A.,  and  also  agunst 
A.,  B.,  C.  and  D. ;  because  it  would  give  to  the  creditor» 
twice  over,  payment  out  of  funds  in  which  A.  was  inte^ 
ested.  In  answer  to  this,  it  is  sufficient  to  say,  that  it 
is  directly  opposed  to  all  the .  authorities.  Thus  in 
£jr  parte  Laf crest  {b)  there  was  one  proof,  ordered 
against  Corson,  Gordon,  Whincup,  and  Gr\ffin  (c),  and 
another  against  the  estate  of  Corson  and  Gordon;  so 
that  it  is  clear,  in  this. case,  that  Corson  and  Gordon 
were  interested  in  both  funds.    So  also,  in  Ex  parts 


(a)  1  Rose,  441 ;  anU,  436.    ,  (5)  1  Ci B.  L.266;  miit^  434. 

(r)  In  £x  'parte  Laforest  Lord  Loughborough  did  not  order  anj  jpwd 
against  the  aggregate  joint  estate  of  Corson,  Gordon,  Whincup,  and  Gr^, 
but  merely  "  against  the  respective  joint  estates  of  Coreon  and  Gordon,  aad 
of  Whincup  and  Griffin*" 
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Adam  {a)  one  proof  was  against  the  estate  of  the  aggre-        1832. 
gate  firm  of  Cooke  &  Co.,  which  comprised  Cooke,       -Ez^tva 
Harrison,  Goss,  and  two  other  persons,— and  another     j^othi*. 
proof  against  Harrison  and  Goss;  in  both  of  which 
funds,  of  course,  Harrison  and  Goss  were  interested. 

For  these  reasons,  I  contend  that  Messrs^  Williams 
&  Co.  are  entitled  to  retain  their  proof  against  the 
ySnt  estate  of  Barrow  and  Geddes,  and  also  against  the 
separate  estate  of  George  Geddes. 

Cur,  adv.  vuUt 

Lord  Brougham,  C. — I  have  considered  the  case  of  Augutt  4. 
Ex  parte  Moult,  and  the  arguments  which  have  been 
urged  on  both  sides.  The  reason  given  by  one  of  the 
learned  Judges  in  the  Court  below,  for  his  opinion  that 
there  should  be  a  double  proof,  namely,  **  that  the  rule 
which  excludes  the  proof  rests  upon  arbitrary  doctrine, 
not  founded  in  law  or  justice,"  appears  to  me,  not  to 
warrant  the  conclusion  at  which  he  arrives.  For,  if  it 
be  a  rule,  whether  arbitrary  or  not,  and  the  Courts 
have  acted  upon  it  for  a  length  of  time,  it  has  become 
the  law  of  the  Court,  whatever  may  have  been  its 
origin;  and  it  consequently  assumes  the  character  of  a 
statutory  enactment.  I  am  therefore  inclined  to  agree 
with  the  Chief  Judge  and  Sir  G.  Rose  in  their  opinions, 
and  think  the  Court  is  bound  by  the  rule  as  laid  down 
in  Ex  parte  Husbands^  If  there  is  any  difficulty  as  to 
the  form  of  the  order,  the  terms  of  it  must  be  settled 
before  me.  The  question  as  to  the  return  of  the  divi- 
dends (6)  has  been  disposed  of  in  the  course  of  the 

(•)  2  Rote,  36 ;  aau,  435. 

(6)  This  port  of  his  Lordship's  judgment,  which  relates  to  the  return  of 
the  dividends,  appears  to  be  rather  ambiguous.    There  is  no  statement  in 
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18S2.        argument.    As  to  what  remains,  the  order  will  be,  that 
the  creditors  do  elect. 


Siputt 

HouLar 

«a4«ih«i 


The  Order  drawn  up  was,  that  the  dividMidi 
should  be  returned,  that  the  appeDants 
should  elect  against  which  estate  they  wodd 
prove,  and  that  the  costs  abould  oome  eel 

of  the  estate. 

the  special  caie,  as  to  any  aividends  being  declared  either  of  the  jomteilalt 
of  Barrow  and  Giddes,  or  of  the  separate  estate  of  Geddet.  And  if  llw 
Order  refers  to  the  dividends  declared  under  the  commission  agminat  T&mmi 
Mtu$m,  tha  spaeial  caae  expfeasly  Matts  that  thmt,  ihbaih  dachwi.  had 
not  b€$n  rec€ived  bji  Williamt  4r  Co^  But  whither  thty  had,  or  not,  i^ 
are  anjf  dividends  to  be  returned  by  them,  before  they  make  their  elcelian 
whether  they  will  prove  against  the  joint  estate  of  Barr^m  and  Oeddm^  m 
the  separate  eatatt  of  G«dd<a7  If  they  had  reomid  dindtada^  oodar  «lle 
of  these  two  last-mentioned  estates,  then,  of  course,  upon  making  tbor 
election  to  prove  againat  one,  they  mast  return  the  dividends  received  oa 
their  proof  against  the  other.  But  in  whatever  way  they  make  their  aliete 
as  againat  th$u  estates,  they  have  surely  a  right  to  retain  the  dindttds  i^ 
ceived  under  the  commission  against  Thomas  J ohnstoH ;  for  his  ntaU  $aamA 
a  perdectly  distinct  fund  ftom  either  that  of  Barrow  and  Geddes,  or  of  0» 
Qiidu,  As  there  ia  no  aipress  determmation  by  hia  Lordship  of  the 
(Question  proposed  by  the  special  case,  and  the  only  dividends 
are  those  declared,  not  received,  under  Johmton'i  commission,  it  ia  say- 
posed  that  this  part  of  the  Order  must  necessarily  refer  to  thate  divldendi ; 
and  if  so.  it  ia  raally  veiy  diSicuH  to  discover  npon  what  principle  thia  pail 
of  his  Lordship's  judgment  is  founded.  Conciseness  provea  somethMi  ai 
perplexing  as  diffuseness.  The  reader  cannot  fail  to  remark,  in  the  npoit 
of  this  case,  a  striking  contrast  in  those  qualities,  between  the  jd||- 
ment  and  the  argument.  Thia,  it  mnal  be  acknowlodfadt  it  aomiahei 
reversal  of  the  order  of  things,  according  to  the  former  system  of  bMtJkfwfits 
reporting,  where  the  argument  is  given  so  briefly,  and  the  judgment  so  mek 
at  length.  In  the  present  instance,  however,  the  authora  mnal  plead  nsl 
gttihy  to  any  vnlful  departure  from  the  ancient  practice. 
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Ex  parte  William  Pearse  and  William  George. —    SoutUmptm 
In  the  matter  of  William  Vizard  Foxwell.  Juiy*^!'^ 

J^HIS  was  the  petition  of  two  judgment  creditors,  A  testator  in- 
debted on  bond 
pmying  that  they  might  be  admitted  to  prove  the  devises  his  real 

Mi«.i  ti«*i  m  estate  to  the 

amount  of  their  judgment  debt,  for  the  purpose  of  bankrupt  and 

^        .      .1         1     .  n        .  J  A*        X  ^o  other  trus- 

votmg  in  the  choice  oi  assignees,  and  assenting  to  or  tees,  for  pay- 
dissenting  from   the   certificate;    that  the  choice  of  ^^^^  ^^ 
assignees  already  made  might  be  set  aside,  and  a  new  ^°J thetMta- 
choice  directed ;  and  that  the  costs  of  the  application  ^r*s  death, 

'^  '^  bnngs  an  action 

Blight  be  paid  out  of  the  estate.    The  petition  stated  ag^>t  the 

bankrupt  and 

the  following  facts  in  support  of  the  application.  the  other  de- 

visees, and  re- 
The  fiat  issued  on  the  4th  June  183S,  on  the  petition  covers  a  joint 

of  Henry  Buhop  an  attorney,  who  was  then  also  attor^  against  them. 

ney  for  the  bankrupt.     Previous  to  February  1832,  could  not  prove 

the  bankrupt,  who  was  a  tanner,  converted  into  money  rate^omm^n 

the  greater  part  of  a  valuable  stock,  and  about  the  bf^l^pll^even 

same  time  sold,  or  pretended  to  sell,  and  transferred  to  ^V  ^^  P".n>^ 

*  of  voting  m  the 

his  brother,  John  Burford  FoxwcUy  a  certain  leasehold  ^^^}^  ^^ 

assignees. 

estate,  which  had  been  previously  ofiered  for  sale,  and 
bought  in  at  the  sum  of  600/.  On  the  8th  February 
1832,  H.BUhopy  tlien  being  also  the  bankrupt's  attorney, 
issued  siji.fa,  against  him,  under  which  the  whole  of  his 
efiects  were  sold  for  the  benefit  of  Bishop,  under  a  war* 
rant  of  attorney,  given  him  by  the  bankrupt,  dated  the 
7th  January  18S3.  Bishop  having  allowed  more  than 
two  months  to  pass  after  the  levy  under  the  execution, 
issued  the  present  fiat,  with  a  view  (as  alleged  by  the 
petition)  to  get  the  bankrupt  free  from  his  Uability  to 
the  petitioners  on  their  judgment.  Bishop  proved 
a  debt  of  1251.  I3s.  5{/.,  and  brought  with  him  the  de- 
positions of  five  other  creditors  in  proof  of  debts,  which 
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1832.  were  admitted  by  the  Commissioners.  It  was  alleged, 
Ex  parte  ^^^^  although  all  the  creditors  of  the  bankrupt  resided 
andaaother.  "*  *^®  county  of  Gloucester,  yet  the  fiat  had  been 
issued  to  a  London  Commissioner,  with  a  view  to  render 
more  diflScult  the  investigation  of  the  bankrupt's  affiiin; 
and  that  all  the  proofs  had  been  procured  by  BUicft 
for  the  purpose  of  obtaining  for  the  bankrupt  bis  cerCifi* 
Gate. 

It  appeared,  that  Thomas  Foxtoell,  the  fitther  of  the 
bankrupt,  was  indebted  at  the  time  of  his  death  to  one 
of  the  petitioners,  William  George,  in  the  sum  otHBOOL 
on  bond ;  and,  being  seised  of  considerable  real  pr»* 
perty,  by  his  will,  dated  the  12th  January  1838,  devised 
certain  real  estates  to  Sarah  Foxtcell  for  life,  and  after 
her  decease  to  the  bankrupt  and  two  other  trusteei,' 
upon  trust  for  sale  and  the  payment  of  his  debts..  By 
an  indenture  bearing  date  the  21st  October  1881,  the 
petitioner  William  George,  in  consideration  of  400L,' 
assigned  the  above-mentioned  bond  debt  to  the  odier 
petitioner,  William  Pearse ;  who  afterwards  broog&t 
an  action  in  the  Exchequer,  in  the  name  of  W.  George, 
against. the  bankrupt,  and. the  two  other  trustees,  as 
such  devisees  as  aforesaid,  to  recover  the  money  due  on 
the  -bond.  The  action  was  tried  before  Lord  Lgnd- 
hurst,  when  the  jury' found  specially,  that  S.  FoxweU, 
and  the  bankrupt  and  his  two  co-trustees,  after  die 
death  of  the  testator,  had  certain  lands  by  devbe, 
and  tliat  the  defendants  in  such  action  had  aliened  such 
lands  to  the  value  of  6320/. ;  and  a  verdict,  was  given 
for  the  plaintiff,  for  his  debt  and  damages  on  the  bond. 
Final  judgment  was  thereupon  signed  on  the  IStfa  Fe- 
bruary last ;  and  the  petitioner,  W.  Pearse,  sued  out 
execution  upon  such  judgment  against  the  goods  of 
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the  bankrupt,  but  in  consequence  of  his  goods  having  ^^^^- 
been  previously  sold  under  the  fiat,  there  were  no  Ex  parte 
effects  of  the  bankrupt  to  satisfy  the  execution.  The  aod  aootber. 
petitioners  afterwards  tendered  a  proof  under  the  fiat 
for  SOOOl.  remaining  due  on  the  bond  and  judgment, 
for  the  purpose  of  enabling  them  to  vote  in  the  choice 
of  assignees,  and  to  assent  to  or  dissent  from  the  certi- 
ficate; but  the  proof  being  objected  to  by  Bishop,  the 
Commissioner  rejected  the  proof,  on  the  ground  that  it 
was  a  joint  debt,  and  could  not  be  proved  for  any 
purpose  against  the  bankrupt.  The  petitioners  alleged, 
that  in  consequence  of  the  proof  being  rejected.  Bishop 
WES  enabled  to  carry  the  choice  of  assignees,  and  had 
himself  been  appointed  sole  assignee.  The  petition 
then  stated,  that  the  bankrupt's  last  examination  was 
appointed  for  the  17th  July  instant;  and  that  one  of 
the  bankrupt's  co-trustees  lately  died  in  the  King's 
Bench  prison  insolvent,  and  that  <S.  Foxwell,  and  the 
other  co-trustee  of  the  bankrupt,  were  also  insolvent  or 
embarrassed  in  their  circumstances. 

Mr.  Keene,  in  support  of  the  petition,  cited  the  case 
of  Ex  parte  EUon{a\  where  it  was  held  that  joint  cre- 
ditors might  be  admitted  to  prove  under  a  separate 
commission, — though  not  to  receive  a  dividend^  until  an 
account  was  taken  of  what  they  had  received,  or  might 
receive,  firom  the  partnership  effects.  By  the  6  Geo.  4. 
c.  16.  8.  62.,  also,  it  is  provided  that  in  all  commissions 
against  one  of  several  partners,  any  creditor,  to  whom 
the  bankrupt  is  indebted  jointly  with  the  other  partner 
may  prove  his  debt  for  the  purpose  of  voting  in  the 
choice  of  assignees,  and  of  assenting  to,  or  dissenting 

(a)  3  Vcs.  238. 
VOL.  II.  H  H 
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1832.        firoBi  the  certificatsey  though  not  to  receire  a  diti- 
ETpiute      dendy  until  the  separate  creditors  are  paid  in  UH* 
and  aMiber.    [^^^f^i^^f  C.  J.    Here  the  persons  are  not  pmrtntn; 
but  the  judgment  is,  that  the  plaintiff  recover  his  debt 
against  them  m  their  individual  character  of 
Besides,  how  can  you  get  over  the  diflScuky, 
creditors  cannot  vote  in  the  choice  of  assignees?    Sk 
J.  Pell.    It  appears  to  have  been  an  action  against 
die  heir,  as  well  as  against  the  four  devisees,  under  the 
S  W.  ^  M.  c.  14.  s.  3.     The  jury  found  in  &voor  of 
the  heir,  that  he  took  no  lands  by  descent;  but  agaimt 
the  devisees,  that  they  did  take  lands  by  devise,  and 
that  the  plaintiff,  as  against  them,  do  recover  his  debt 
Sir  G.  Rose.     This  raises  no  provable  debt,  as  agaimt 
the  bankrupt.     You  ought  to  proceed  by  scire  fasks 
on  the  judgment.]     That  will  be  of  no  avail,  for  one  of 
die  three  other  devisees  died  insolvent,  and  the  two 
others  are  also  in  insolvent  circumstances. 

Mr.  Montagu,  contra.  There  is  an  objection  to  the 
hearing  of  this  petition ;  for  the  bankrupt  is  a  party 
materially  interested  in  the  result,  and  he  has  not  heea 
served  M'ith  a  copy  of  it.  But,  independently  of  this 
objection^  the  Commissioner  was  clearly  right  in  reject- 
ing this  proof.  Here  is  a  judgment  obtained  against 
four,  and  the  petitioners  might  have  taken  out  execu- 
tion against  every  one  of  the  defendants.  Now  it  is 
only  stated  by  the  petition,  that  the  two  other  surviving 
co-defendants  are  "  in  insolvent  or  embarrassed  circum- 
stances.'' This  is  too  general  and  indistinct  an  aDegi- 
tion.  Insolvency  must  be  proved  by  an  adjudication 
of  insolvency  under  the  Insolvent  Act;  JSx  parte 
JaHSOH  (a^.     The   case  of  Ex  parte  Morris  (&},  sbo, 

ym'i  Back.  ^1^7.  ^h)  Moot.  21S. 
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lutt  expressly  determined^  that  an  insolvent,  who  hat        1833. 
ev^n  applied  to  take  the  benefit  of  the  Insolvent  Act,       E^Tpiirta 
is  not  to  be  considered  as  insolvent^  within  the  rule  that    and  aAMbsr. 
S'  proof  cannot  be  made  against  the  separate  estate,  if 
there  is  a  solvent  partner.     The  petitioners  have,  more- 
over, no  right  to  prove,  even  for  the  purpose  of  voting  in 
the  choice  of  assignees.     It  is  quite  clear,  that  the  6Sd 
section  of  the  Bankrupt  Act  is  confined  to  commissions 
against  partners.    If  they  have  any  right,  therefore,  it 
must  be  before  that  statute;  and  all  the  cases  show 
plainly,  that  the  insolvency  alone  of  one  partner  does 
dot  entitle  a  joint  creditor  to  prove  under  a  separate 
commission  against  the  other. 

Sir  G.  Rose. — A  man  must  be  taken  to  be  insolvent, 
who  is  not  able  to  meet  his  engagements.  Such  was 
tfie  law  laid  down  by  Sir  Samuel  RomiUy's  Act;  but 
that  act  has  expired.  The  debt  here,  however,  is 
not  one  originally  of  the  bankrupt.  It  was  a  debt  of 
tile  testator;  and  the  bankrupt  is  one  of  four  devisees. 
Now  the  rule  in  bankruptcy  is,  that  if  you  have  the 
security  of  the  estate,  you  cannot  prove  under  the 
oommission,  until  you  have  made  the  most  of  your 
security.  Here  the  petitioners  have  a  judgment  against 
the  estate. 

Mr.  Keene  in  reply.  The  petitioners  in  this  case 
bave  asserted  a  right  of  proof,  merely  for  the  purpose 
of  voting  in  the  choice  of  assignees,  or  of  assenting  to, 
or  dissenting  from,  the  certificate;  and  it  was  not 
necessary  to  serve  the  bankrupt  with  a  petition  for 
either  of  these  purposes.  The  jury  have  found  that 
the  bankrupt  has  aliened  the  lands  devised,   which 

H  H  2 
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1832.  amounts^  therefore,  to  a  breach  of  trust.  All  the  cases 
Rz  parte  cited  in  support  of  the  argument^ — that  proof  cannot  be 
Pbarsk       made  of  a  joint  deHt  under  a  separate  commissioDy 

and  aDotber.  •'  r  -» 

where  there  is  a  solvent  partner, — rekte  to  a  proof  fiir 
the  purpose  of  receiving  dividends ;  not,  as  in  this  case, 
for  the  purpose  merely  of  voting  in  the  choice  of  assig- 
nees. Then,  as  to  the  observation  that  the  right  <if 
proof  of  a  joint  debt  under  a  separate  commission  is 
confined  to  debts  contracted  by  partners,  the  case  of 
Et  parte  Pinkerton{a)  shows  that  the  right  is  not  so 
limited;  for  there  a  joint  creditor  was  permitted  to 
prove,  although  there  was  no  partnership,  but  merely  ' 
a  joint  liability. 

Erskine,  C.  J. — Some  points  in  this  case  will  require 
further  consideration,  before  we  pronounce  our  fiosl 
judgment  on  it.  There  is  no  occasion,  however,  for  me 
to  express  any  opinion  on  that  part  of  the  prayer  of  the 
petition,  which  relates  to  the  setting  aside  the  choice 
of  assignees;  because  the  view  I  take  of  the  case  st 
present  is,  that  this,  if  any  debt  at  all,  is  a  joini  debt, 
and  therefore  not  proveable  for  the  purpose  of  voting 
in  the  choice  of  assignees.  Then,  as  to  the  right  of 
proving  a  joint  debt  against  one  of  several  partiet 
jointly  liable,  because  there  is  no  joint  estate,  or  any 
solvent  party, — it  appears  to  me,  that  there  is  nothing 
in  this  petition  which  raises  that  point.  There  may  be 
a  question,  however,  whether  the  bankrupt  should  not 
have  been  served  with  the  petition,  as  he  is  the  princi- 
pal party  interested. 

Sir  A.  Pell. — I  should  wish  to  refer  to  the  andiori- 
ties  on  this  subject,  before  I  give  my  judgment;  but  it 

(a)  6  Vcsej,  814,  (note.) 
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appears  to  me  that  this  is  quite  a  new  case.     I  find,        1832. 
however,  in  the  books  three  cases,  where  a  new  choice      £z  parte 
of  assignees  has  been  directed,  because  the  proofs  of    ^nd  aootlMr. 
creditors  have  been  improperly  rejected.    Now,  here 
it  may  be  said,  that  the  great  body  of  the  creditors  has 
been  rejected ;  as  the  amount  of  the  debt  sought  to 
be  proved  is  so  considerable.    But  whether  the  judg- 
ment obtained  by  the  petitioners  gives  them  a  right  to 
prove,  for  the  purpose  of  voting  in  the  choice  of  as- 
signees, I  am  not  at  present  prepared  to  say. 

Sir  J.  Cross. — I  am  also  unprepared  at  present  to 
offer  an  opinion  on  the  prayer  of  this  petition,  and  shall 
therefore  think  it  right  to  refer  to  the  statute  o(3  W,^M. 
c  14.,  relating  to  the  relief  of  creditors  against  fraudu- 
lent devises.  If  the  claim  of  the  petitioners  on  this 
judgment  be  a  debt,  it  is  one  of  a  very  peculiar  nature. 
I  have  endeavoured  to  ascertain,  if  there  was  any  case, 
where  a  debt  of  this  kind  was  ever  proved  before  under 
a  commission  of  bankruptcy,  and  I  cannot  find  there 
is.  The  petitioners  state  that  they  had  a  bond  and 
judgment  against  the  bankrupt  for  3000/.,  and  that  the 
bankrupt's  solicitor  proved  a  debt  for  150/.,  and  got 
powers  of  attorney  to  prove  other  debts,  which  carried 
the  choice  of  assignees,  for  the  purpose  of  defeating 
the  execution  of  these  petitioners.  The  case  requires 
much  consideration,  both  as  to  the  facts  and  the  law. 

Cur.  adv.  vuU. 

Erskine,  C.  J.  this  day  intimated  to  the  bar,  that    November  28. 
he  and  the  other  Judges  had  considered  this  case,  and 
were  of  opinion  that  the  petition  must  be  dismissed 
with  costs  (a). 

(a)  And  see  £i  jiarte  Christy,  ante,  155. 
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Ex  parte  Jackson. 

SouthamptfR 

N^!!!!£!r^.   This  was  the  petition  of  a  purchaaer  of  an  estate  of 
If  the  baokrupt  the  bankrupt,  which  had  been  sold  to  hiin  by  the  as* 

refuses  to  joiD  in 

the  conveyance  signees,  praying  for  an  order,  under  tlie  78th  seetion 
his  esute.  the  of  the  6  Geo.  4.  c.  I&9  that  the  bankrupt  might  be 
an  order  for  him  directed  to  join  in  the  conveyance  of  the  estate  within 
the 6 Geo%,^^  a  given  time;  the  bankrupt  having  refused  to  execote 
c.  16. 8. 78.       g^^i^  conveyance,  when  it  was  tendered  to  him  for  that 

purpose  in  October  last. 

Mr.  Wray,  in  support  of  the  petition,  referred  to 
the  clause  in  the  Bankrupt  Act,  on  which  the  petition 
was  founded;  and  said,  it  was  necessary,  for  the  com- 
plete security  of  the  purchaser  in  this  case,  that  die 
Court  should  make  the  order  prayed  for ;  because  the 
act  provides,  that  if  the  bankrupt  shall  not  execute  the 
conveyance  within  the  time  directed  by  the  order,  both 
the  bankrupt,  and  all  persons  claiming  under  him,  shsU 
be  stopped  from  objecting  to  the  validity  of  the  coa- 
veyance;  so  that,  notwithstanding  the  refusal  of  the 
bankrupt,  the  purchaser  will  have  the  same  benellt, 
after  obtaining  this  order,  as  if  the  bankrupt  had  exe- 
cuted the  conveyance. 

Mr.  Stinton,  who  appeared  for  the  bankrupt,  said, 
that  the  reason  why  he  declined  to  execute  the  con- 
veyance was,  because  his  brother  had  a  mortgage  cm 
the  estate,  which  he  thought  ought  to  be  redeemed 
previous  to  the  sale  of  the  property  by  the  assignees. 
Under  these  circumstances,  he  hoped  the  order  wouU 
be  postponed,  until  a  meeting  of  creditors  could  be 
called,  to  consider  the  propriety  of  the  redemption  of 
the  mortgage. 


jAmsoif. 
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Sir  6.  Rose. — We  ci^n  postpone  the  order  for  a  rear       ISSS. 
sonaUe  time,  if  you  tell  us  that  you  dispute  the  com-       ^  part* 
miseioii;  bat  you  can  only  take  a  qualified  order,  at  die 
hasard  of  costs. 

Order  made  as  prayed ;  the  bankrupt  to  have 
his  costs  out  of  the  estate. 


Ex  parte  Granger. — In  the  matter  of  Chambers 

J  I  Southampton 

and  another.  Dniidingi, 

I>!orember  28. 

1  HIS  was  the  petition  of  a  creditor  to  supei*sede  a  After  a  lapse  of 

.     .  1      /.  #.        1        rwii  ^^  years,  and 

commission,  on  the  ground  of  fraud.     The  commission  the  death  of  the 
had  issued  so  long  ago  as  October  1812.  ditor  and  the 

bankrupt,  the 
Court  will  not 

Mr.  Swanston,  in  support  of  the  petition,  contended,  ^"ion  for  a  su- 
that  although  the  petition  was  preferred  so  long  after  the  S^^^^d^of 
issuing  of  the  commission,  yet  on  the  ground  of  fraud,  ^^*"^- 
which  no  time  can  sanctify,  the  Court  would  hear  it, 
notwithstanding  the   application  came  so  late.      The 
commission  in  this  case  was  destitute  of  all  legal  vali- 
dity, and  was  issued  for  a  fraudulent  purpose. 

The  Court  thought  they  could  not  hear  a  petition 
to  supersede,  after  so  great  a  lapse  of  time,  unless  a 
very  good  reason  could  be  shown  why  the  petitioner 
had  not  come  earlier. 

Mr.  Swanston  then  proceeded  to  read  the  affidavits, 
in  order  to  account  for  the  delay ;  but  these  were  far 
from  satisfactory. 

Erskine,  C.J. — I  was  anxious  to  hear  every  thing 
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1832.  that  could  be  stated  to  explain  the  cause  of  the  delay, 
ETrarte  ^"^  ^  ^™  Confirmed  in  the  opinion  that  we  cannot  en- 
Gramokb.  tertain  this  petition.  All  the  circumstances  show,  that 
there  is  not  the  slightest  ground  for  the  applicatioiL 
The  petitioning  creditor  is  dead — the  bankrupts  are  dead 
— and  the  only  ground  that  could  possibly  be  urged  fiir 
our  making  any  order  on  such  a  petition,  is,  that  the 
petitioner  did  not  hear  of  the  fraud  until  a  long  period 
after  it  took  place,  and  that  he  then  came  as  soon  as 
he  heard  of  it.  But  nothing  like  this  is  stated  in  the 
affidavits,  and  therefore  the  petition  must  be  dismissed. 

Sir  J.  Cross  concurred. 

Sir  G.  Rose. — We  must  look  in  a  case  -like  this  to 
the  effect  of  the  supersedeas^  undoing  every  thing  that 
has  been  done,  during  no  less  a  period  than  SO  years; 
and  the  applicatio^i  being  made  in  the  absence  of  the 
parties  charged  with  the  fraud,  and  who  cannot  now  be 
brought  before  the  Court.  But,  independently  of  thii 
X  objection,  there  are  many  ways  by  which  the  fraud  in 
this  case,  if  real,  could  be  exposed,  without  going  the 
length  of  superseding  the  commission. 

Mr.  TtoisSf  who  appeared  to  oppose  the  petItiol^ 
then  applied  to  the  Court  to  order  the  costs  of  the 
petition  to  be  paid  by  the  solicitor  who  had  presented  it. 

Sir  G.  Rose. — We  cannot  do  that  without  calling 
upon  the  solicitor  to  show  cause  on  affidavit  why  be 
should  not  pay  the  costs. 

Petition  dismissed,  generally,  with  costs 
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Ex  parte  Christie. — In  the  matter  of  Christie.  1832. 

nn  Sifuthumpton 

J.  HIS  was  the  first  of  two  issues  directed  by  the  Lord      BuUding», 

rf^«  11         •        1  11  1       •  .       1         Noffemb^r  28. 

UtancdJor,  m  the,  same  bankruptcy ;  the  issue  in  the  ^^ere,  upon 
{Hreaent  case  being  to  try  whether,  at  the  time  of  issuing  |^u^*jj  J^*° 
Ae  commission,  the  bankrupt  was  indebted  to  the  pe-  ^^^^^^  ^^^^ 

*  *        was  a  good  pe- 

titioning  creditor  in  the  sum  of  100/.  and  upwards.    In  titionine  cre- 

^     ^     ®  ^  *^  ditor*8  debt,  tht 

this  issue  the  petitioning  creditor  was  the  plaintiff,  and  bankrapt  took 

an  objection  to 

the  bankrupt  the  defendant;  and  the  trial  took  place  the  constitution 

of  the  debt. 

before.  Mr.  Justice  James  Parkcj  at  the  last  Yorkshire  which  he  never 
aansesy  when  it  appeared  that  part  of  the  debt  con-  petition  to  su- 
sisted  of  a  bill  of  exchange  for  66/.,  of  which  the  bank-  ^mmUsion, 
rapt  was  the  drawer;  and  that  the  plaintiff  failed  to  ^undaiei^ct 
prove  the  presentment  of  the  bill  for  payment,  or  that  ^^°f*  ^cre^' 
notice  was  given  to  the  bankrupt,  as  the  drawer,  of  its  <^»'°''»  ^}^  ^°*"^ 

°  *^  granted  a  new 

dishonour,  or  any  waiver  of  such  notice  by  the  defend-  t"^*  o^  ^^® 

ground  of  sur- 

ant;  and  the  learned  Judge,  under  these  circumstances,  prise. 
diooght  that  there  was  not  a  sufficient  proof  of  a  good  # 

petitioning  creditor's  debt,  and  directed  the  jury  to  find 
«  Terdict  for  the  defendant. 


Mr.  Jacob  and  Mr.  CresstoeU  now  moved  for  a  new 
trial,  on  the  ground  of  surprise.  In  the  petition,  which 
the  bankrupt  presented  to  the  Lord  Chancellor  to  su- 
persede the  commission,  the  only  grounds  which  were 
alleged  by  him  were,  1st,  that  it  was  issued  to  dissolve 
a  partnership ;  and  ^ly,  that  there  was  no  petitioning 
creditor's  debt.  The  alleged  debt,  as  stated  by  the 
benkrupt,  was  104/.;  and  he  urged  that  part  of  this 
warn,  amounting  to  17/.,  was  composed  of  interest  on  a 
bill  of  exchange,  which  the  bankrupt  contended  could 
not  be  added  to  the  principal  sum,  so  as  to  form  part 
of  the  petitioning  creditor's  debt,  as  the  bill  of  exchange 
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1833.        did  not  carry  interest  on  the  face  of  it.     We  stated  on 
ETparte       ^^^^  occasion,  that  the  104/.  did  not  comprise  the  whole 

160/.  and  upwards;  and  that  even  aAef  deducting  die 
17/.  for  interest,  there  would  be  about  1601.  for  flic 
petitioning  creditor's  debt.  The  material  qaestioo 
raised  by  us,  on  the  hearing  of  the  petition  before  flie 
Lord  Chancellor,  was,  whether  certain  advances  made 
by  the  petitioning  creditor  were  for  the  use  of  the  pait- 
nersliip,  or  the  separate  use  of  the  bankrupt.  It  wis 
never  intended  by  the  Lord  Chancellor,  in  grantii^ 
an  issue,  to  raise  any  question  as  to  the  validity  of  the 
bill  for  66/.,  which  was  not  in  the  slightest  degree 
disputed  on  the  former  hearing*. 

Mr.  Sfvansion,  Mr.  Montagu,  and  Mr.  Hoggmt, 
contr^.  The  issue  directed  by  the  Lord  Chancellor 
was,  as  to  the  existence  of  any  petitioning,  creditor*! 
debt.  The  whole  constitution  of  the  debt  was  tbeie* 
fore  put  in  issue,  and  all  the  items  composing  it  eught 
to  have  been  proved.  If  there  had  been  any  admissioo 
of  the  petitioning  creditors  debt,  on  the  hearing  of  the 
petition  before  the  Lord  Chancellor,  it  was  incumbent 
on  the  other  side  to  have  produced  such  admission  oa 
the  trial.  But  the  contrary  is  the  fact ;  for  we  lliet 
disputed  the  legal  structure  of  the  debt,  and  contended 
that  any  computation  of  interest  on  a  bill,  wfakh  Al 
not  profess  to  carry  interest  on  the  faceof  it,  caoUnot 
form  any  part  of  the  petitioning  creditor's  debt.  Theft 
is  no  evidence  of  any  miscarriage  of  the  petitioning  cre- 
ditor at  the  trial,  except  that  he  merely  failed  in  pr^mng 
his  case.  The  account  made  out  by  him  (Mainly  shows, 
that  the  bill  for  66/.  formed  no  part  of  his  debt  to 
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support  the  commission.     (By  this  account,  which  was        18S2. 
DOW  relied  <m  by  the  plaintiff,  but  which  was  not  pro*      ETmrte 
duced  in  evidence  at  the  trial,  it  appeared  that  the  bill 
for  662.  was  on  both  the  debit  and  credit  sides  of  the 
account.    The  fact  was,  that  this  bill  had  been  given 
by  the  bankrupt  in  satisfaction  of  another  bill  for  63/. ; 
but  the  bill  for  66/.  not  being  paid,  it  was  entered  again 
on  the  credit  side  of  the  account;  and  the  63/.  bill  was 
in  reality  never  satisfied.)    This  application  for  a  new 
trial  being  made  on  the  ground  of  surprise,  there  ought 
to  be  an  affidavit  as  to  that  fact ;  but  there  is  none  to 
show  that  they  were  in  any  way  taken  by  surprise.     But 
whether  they  were  taken  by  surprise,  or  not,  as  they 
have  failed  in  proving  a  good  petitioning  creditor's  debt, 
the  Court  cannot  hesitate  to  supersede  this  commission. 
Fear  in  Ex  parte  Dick  (a),  ^here  a  bankrupt  had  in  an 
action  against  his  assignees  established  that  there  was 
no  act  of  bankruptcy,  Lord  EUon  held,  that  he  ought 
not,  unless  under  very  special  circumstances,  to  delay 
superseding  the  commission  until  after  another  trial; 
and  that  it  was  not  a  sufficient  ground  for  a  new  trial, 
that  the  assignees  had  evidence  to  support  the  commis- 
aioo,  which  they  were  prevented  from  producing  by 
If  they  talk  of  surprise  on  the  other  side,  we 
now  prove,  that  notice  was  given  to  them,  before  the 
triat  to  prove  the  consideration  for  the  bill  for  63/.,  as 
weU  as  for  the  bill  for  66/.    We  say,  that  no  considera- 
tion whatever  was  given  for  the  63/.  bill,  and  that  they 
weie  unable  to  prove  any  consideration  at  the  trial. 

£rskin£,  C.  J. — I  confess,  I  am  not  satisfied  in  my 
own  mind,  that  the  object  sought  by  this  trial  has  been 

(a)  1  Rose,  51. 
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1832.  effectuaQy  attained.  If  the  bill  for  66/.  was  dis- 
^gr~V  honoured,  and  no  notice  given  to  the  bankrupt  as 
Christxi.  drawer,  then  the  holder  of  it  would  undoubtedly  ha?e 
made  the  bill  his  own.  But  the  bankrupt  never  urged 
this  objection  on  the  hearing  of  the  petition  before  the 
Lord  Chancellor,  but  merely  disputed  the  sum  charged 
for  interest.  It  seems  to  me,  that  some  further  investi- 
gation should  take  place,  as  to  the  enstence  of  a  debt; 
for,  upon  the  result  of  this  trial,  it  is  impossible  to  say 
decidedly,  that  there  was  no  petitioning  creditor's  debt. 

Sir  J.  Cross. — I  am  also  unable  to  say,  that  I  am  satis- 
fied with  this  verdict.  By  referring  to  the  account  which 
has  been  handed  in  to  the  Court,  it  appears  that  the 
bill  for  66/.  was  neutralized,  by  being  entered  on  bodi 
sides  of  the  account  Now,  from  what  occurred  at  the 
trial,  it  would  seem  that  the  evidence  treated  the  bl 
for  66/.  as  the  debt,  instead  of  proving  the  ccmsiders- 
tion  for  the  bill. 

Sir  G.  Rose. — I  entirely  concur  in  the  dissatis&c* 
tion  expressed  at  the  result  of  this  trial;  and  think  it 
was  a  surprise  on  the  petitioning  creditor,  for  die 
bankrupt  to  object  to  the  want  of  proof  of  notice  of 
dishonour  of  the  bill,  when  he  shaped  his  case  so  St 
ferendy  on  the  hearing  before  the  Lord  ChanceDor. 
If  on  that  occasion  the  bankrupt  had  contended  that 
there  was  no  debt,  on  the  ground  that  there  was  no 
notice  of  the  bill  being  dishonoured,  the  Lord  Chan- 
cellor would  no  doubt  have  directed  an  inquiry  as  to 
that  fact.  I  therefore  think,  that  there  ought  to  be  a 
new  trial. 
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1833. 

SECOND  CASE.  

Southampton 
Buildiagt, 

Ex  parte  Christie.— In  the  matter  of  Christie.         November  29. 

LHE  petition  in  this  case  related  to  another  issue  A  commission 
directed  by  the  Lord  Chancellor  in  the  same  bank-  partner  agai°nst 
niptcy,  in  which  the  bankrupt  was  made  plaintiff,  and  thepiupMeof**^ 
the  petitioning  creditor  defendant.  The  issue  in  this  bMt^p'j?s^^'' 
case  was, — "  Whether  the  commission  was  issued  for  c^j^nT  b^  f** 
the  purpose  of  compelling  the  petitioner  to  agree  to  a  fo' Resole  pur- 
dissolution  of  the  partnership  subsisting  between  him  *"i^  ^^^  partner- 

^  ^  ship,  is  super- 

and  Saundersj  widi  Ubcrty  for  the  judge  to  indorse  on  sedable. 
the  postea  any  special  circumstances,  as  he  might  think 
fit." 

The  following  were  the  facts  as  stated  in  the  petition. 
The  bankrupt  had,  up  to  the  period  of  his  bankruptcy, 
earned  on  business  as  an  engineer  and  steam-engine 
manufacturer  at  Blackburn,  in  Lancashire,  and  had 
dealings  with  Saunders,  an  auctioneer,  who  lived  at 
Sheffield.  In  August  1835,  the  bankrupt  sold  to 
Saunders  a  model  of  a  machine  invented  by  him  for 
forging  files,  and  in  October  following,  a  steam-engine, 
the  prices  of  which  amounted  to  196/.  9s.  (id,  Saunders 
then  proposed  that  a  partnership,  as  engineers  and  steam- 
enfpne  manufacturers,  should  be  formed  between  him 
and  the  bankrupt,  and  one  Hoole,  Saunders's  father-in- 
\bm  ;  which  proposal  the  bankrupt  acceded  to,  and  a  part- 
nership was  formed  between  them  accordingly,  commenc- 
ing from  the  1st  December  1825,  and  which  continued, 
with  apparent  satisfaction  to  all  parties,  till  the  begin- 
ning of  1831,  when  Saunders  and  Hoolc  became 
anxious  to  dissolve  it,  and  resorted  to  various  expe- 
dients for  that  purpose.      Saunders  wrote   letters  to 

VOL.  II.  K  K 


466  CASES  IN  BANKRUPTCY, 

18dS.  the  debtors  of  the  partnership^  desiring  them  not  to 
pay  their  debts  to  the  bankrupt;  and  he  also  arrested 
Cheistib.  the  bankrupt  for  an  alleged  debt  of  104/.,  widiout 
having  given  him  credit  for  the  sum  of  76/.  ISs.  6d., 
which  the  bankrupt  stated  was  the  balance  due  to  him 
in  respect  of  the  goods  sold  to  Saunders  in  18S5.  Tha 
bankrupt  not  being  able  to  procure  bail  until  aft^r  the 
expiration  of  21  days,  a  commission  issued  against  him 
on  the  30th  April  1831,  upon  the  i>etition  of  Saumden, 
who,  with  one  Skidmore,  was  elected  assignee ;  the  act 
of  bankruptcy,  on  which  the  adjudication  waa  founded, 
being  the  lying  in  prison.  The  bankrupt  then  pedp 
tioned  the  Lord  Chancellor  to  supersede  the  comnuio 
sion,  stating  that  it  was  issued  by  Saunders  ^^  solely  fiir 
the  .purpose  of  obtaining  a  dissolution  of  partnership, 
and  in  order  to  defraud  the  bankrupt  of  his  share  of 
the  profits/' 

The  petition  came  on  for  hearing  before  the  Loid 
Chancellor  on  the  10th  January  183S,  when  it  wu 
ordered  that  the  parties  should  forthwith  proceed  to  t 
trial  at  law,  upon  two  issues,  one  of  which  was  die 
issue  before  stated;  the  other  was  the  subject  of  the 
preceding  case,  namely,  ''  whether,  at  the  date  lod 
issuing  of  the  commission  against  the  petitioner,  the 
petitioner  was  indebted  to  Saunders^  the  petitioniiig 
creditor,  in  the  sum  of  100/."  Both  these  issues  weie 
tried  at  the  Lent  assizes  for  Yorkshire  1832,  befinc 
Mr.  Justice  James  Parke ^  when  the  jury  found  for  die 
bankrupt  on  the  last-mentioned  issue,  namely,  that  be 
was  not  indebted  to  the  petitioning  creditor  in  the  sum 
of  100/.  And  with  respect  to  the  issue,  which  is  Ae 
subject  of  the  present  case,  the  jury,  under  the  direc- 
tion of  the  learned  judge,  found,  in  form,  for  the  peti- 
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turning  creditor,  viz,  ''  that  the  commission  was  not  1332 
i-oed  for  U«  pen-  f  c-P*^  *e  b»k™p.  u.  ^— 
agree  to  a  dissolution  of  partnership ;"  though  in  sub-  Cbeiitib, 
stance  the  verdict  was  for  the  bankrupt;  for  the  judge 
indorsed  upon  the  postea  as  follows;  '' I  do  hereby 
certify,  that  upon  the  said  verdict  being  found,  I  fur- 
ther directed  the  jury  to  say,  whether  the  purpose  of 
suing  out  the  commission  was  to  cause  all  the  estate 
and  effects  of  the  said  plaintiff  to  be  distributed 
amongst  hb  creditors  in  payment  of  their  debts,  or 
merely  to  put  an  end  to  the  partnership  subsisting 
between  the  plaintiff  and  Hoole  and  Saimclers,  And  I 
further  certify,  that  the  said  jury  did  thereupon  say, 
that  the  purpose  of  suing  out  the  said  commission  of 
bankrupt  was,  not  to  cause  all  the  estate  and  effects 
of  the  said  plaintiff  to  be  distributed  amongst  his  cre- 
ditors in  payment  of  their  debts,  but  merely  to  put  an 
end  to  the  partnership  between  the  said  plaintiff  and 
Hade  and  Saunders.  And  I  further  certify,  that  I 
thereupon  directed  the  jury  also  to  say,  whether  the 
purpose  of  suing  out  the  said  commission  was  simply  to 
put  an  end  to  the  partnership,  or  also  to  take  an 
undue  advantage  over  the  said  plaintiff  in  settling  the 
partnership  affairs,  and  to  obtain  the  partnership  busi- 
ness for  himself,  the  defendant,  or  for  himself  and 
Hoole.  And  the  said  jury  did  thereupon  say,  that  the 
purpose  of  suing  out  the  said  commission  .was  simply 
to  put  an  end  to  the  said  partnership,  and  not  also  to 
take  an  undue  advantage  over  the  said  plaintiff  in 
settling  the  partnership  affairs;  nor  to  obtain  the  part- 
nership business  for  himself,  the  defendant,  or  for 
himself  and  Hoole." 

ksl2 


468  CASES  IN  BANKRUPTCr, 

18S2.  The  opinion  which  the  Court  expressed  in  the  pre- 

Kx  parte  Ceding  case,  on  the  petition  of  Saunders  for  a  new  trial 
CiiniiTij'..  ^f  ^Y^^  issue,  as  to  the  petitioning  creditor's  debt,  was, 
that  the  verdict  upon  that  issue  was  not  satisfactory; 
and  that  it  would  direct  a  new  trial  of  that  issue,  or 
some  other  inquiry,  for  the  purpose  of  determiningthe 
validity  of  the  petitioning  creditor's  debt,  unless  die 
Court  should,  upon  the  hearing  of  this  petition,  be  of 
opinion  that  the  commission  ought  to  be  superseded, 
upon  the  grounds  appearing  on  the  special  indorse- 
ment on  the  postea  upon  the  trial  of  this  issue. 

The  prayer  of  this  petition  was  for  further  directions, 
and  that  the  commission  might  be  superseded;  and 
the  petition  now  came  on  for  hearing,  together  with 
the  original  petition,  which  had  been  transferred  frono 
the  paper  of  the  Lord  Chancellor. 

Mr.  Swanston  and  Mr.  Montagu  appeared  in  sup- 
port of  the  petition.  The  question  is,  whether  this 
commission  can  be  suffered  to  stand ;  or  whether,  being 
issued  not  for  the  distribution  of  the  effects,  but  for  an 
illegitimate  purpose,  riz.  to  dissolve  the  partnership, 
it  ought  not  to  be  superseded.  It  is,  in  fact,  a  pro* 
cceding  in  fraud  of  all  the  legitimate  objects  of  a  cooh 
mission.  The  act  of  bankruptcy,  in  this  case,  was 
lying  in  prison  21  days  on  an  arrest  at  the  suit  of  the 
))ctitioning  creditor.  It  was  the  petitioning  ciedttor, 
therefore,  who  compelled  the  bankrupt  to  commit  the 
act  of  bankruptcy.  There  were  only  two  debts  profed 
under  the  commission,  namely,  that  of  the  petitioning 
creditor,  and  that  of  the  solicitor.  We  contend,  that 
the  bankrupt  is  entitleil.  after  the  finding  of  the  juiy 
as  indorsed  upon  the  postea.  to  have  the  commission 
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superseded  immediately;  it  having  been  issued  for  a  1832. 
purpose  which  the  Court  has  always  refused  to  recog-  ^Tplrte 
uize.  The  terms  of  the  issue  in  the  present  case  are  Christii;. 
somewhat  singuhur,  viz.  "  whether  the  commission  was 
issued,  for  the  purpose  of  compelling  tfw  petitioner  to 
€igr§€  to  a  dissolution  of  the  partnership  subsisting 
between  him  and  Saunders.**  But  the  jury  having 
expressly  found  that  the  purpose  of  suing  out  the  com- 
mission was  to  put  an  end  to  the  partnership,  there  can 
be  no  question  that,  according  to  the  principle  which 
governs  all  the  cases  on  the  subject,  this  commission 
must  be  superseded.  In  Ex  parte  Brown  {a) ^  it  was 
decided  by  Lord  Eldon^  that  if  a  commission  be  taken  out 
for  a  purpose  foreign  from  its  proper  object, — as  to  work 
a  dissolution  of  partnership, — it  is  supersedable  at  the 
costs  of  those  who  take  it  out;  and  this,  notwithstand- 
ing there  be  even  a  good  trading,  a  good  petitioning 
creditor's  debt,  and  a  good  act  of  bankruptcy.  So,  in 
Ex  parte  Ilarcourt  (6),  it  was  ruled  by  the  same  learned 
judge,  that  although  all  the  requisites  for  sustaining  a 
commission  were  complied  with,  and  the  commission 
was  in  itself  legally  valid, — yet  where  it  had  been  taken 
out  against  good  faith,  and  with  a  view  to  enforce  a 
compliance  with  an  arrangement  then  pending  between 
the  parties,  the  Court  would  supersede  it,  upon  the 
general  principle  which  all  courts  apply  in  controlling 
the  abuse  of  their  process.  And  the  like  decision  was 
come  to  in  Ex  parte  Gallimore  (c),  where  a  conunission 
was  taken  out  by  a  landlord  against  his  tenant  to  deter- 
mine a  lease,  contrary  to  good  faith.     In  Ex  parte 

m 

Bourne  (J),  it  is  true  Sir  J.  Leach  held,  that  though  a 

(a)  1  Rose,  151.  (6)  3  Rose,  203. 

(f)  2  Rose,  424.  (d)  1  G.  &  J.  311. 
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commission  was  taken  out  for  an  undue  purpose,  yet  if 
that  purpose  could  be  defeated,  without  superseding  the 
commission,  the  Court  would  not  interfere.  But  when 
the  same  case  came  before  Lord  Eldan,  on  appeal,  his 
lordship  held,  that  if  a  commission  was  taken  out  for 
purposes  which  have  no  earthly  connection  with  the 
legitimate  purposes  of  a  commission,  the  Court  would 
say  it  was  not  a  commission,  and  would  not  deal  with  it 
by  making  any  qualified  order,  but  would  declare  at 
once  that  it  should  not  stand.  And  the  commission  m 
that  case  having  been  taken  out  for  the  purpose  of 
putting  an  end  to  an  action  by  the  bankrupt  against 
the  petitioning  creditor,  and  not  for  the  purpose  of  its 
operating  as  a  commission  for  the  benefit  of  the  credi- 
tors, his  lordship  ordered  it  to  be  superseded, — notwith- 
standing it  appeared,  that  an  intention  of  working  it  for 
the  legitimate  purpose  of  a  commission,  was  after- 
wards adopted ;  and  Sir  J.  Leaches  order  was  accord- 
ingly reversed.  After  all  these  authorities,  and  die 
result  of  the  trial  of  the  issue  directed  by  the  Lord 
Chancellor,  the  Court  can  have  no  option  but  to  super- 
sede this  commission. 


Mr.  Jacob,  and  Mr.  Cresswell,  contr^.  Notwith- 
standing the  cases  that  have  been  cited  to  induce  the 
Court  to  grant  a  supersedeas,  it  will  be  found,  if  they 
are  accurately  examined,  that  there  is  really  only  one 
dicttim  that  can  be  urged  in  favour  of  the  argument  oo 
the  other  side.  The  principle,  on  which  those  cases 
wev8  decided,  tends  more  to  establish  this  commissioBi 
to  fonn  any  groundwork  for  a  supersedeas.  And 
t  if  the  Court  were  to  hold,  that  a  commissioo 
nmply  to  dissolve  a  .partnership,  without  aof 
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frand  on  the  part  of  the  petitionhig  creditor,  or  any  1832. 
object  to  obtain  an  undue  preference  over  the  other  ETparte 
ereditOTs,  is  roid ;  it  would,  in  innumerable  instances,  Onnwm. 
create  the  most  serious  difficulties  among  traders  who 
are  partners,  and  be  productive  of  great  confusion  in 
the  commercial  world.  The  jury  in  this  case  have 
expressly  foand,  that  there  was  no  design  to  compel  a 
dissolution  of  partnership,  by  threatening  to  issue  a 
eonnnission.  That  being  so,  and  there  being  not  the 
ifigfatest  imputation  of  any  fraudulent  object  in  issuing 
ky  the  Court  will  not  deprive  the  party  here  of  his 
eemmon  law  right,  which  he  possesses  in  common  with 
every  subject  of  the  realm,  to  issue  a  commission  of 
bankrupt  against  his  debtor,  where  he  can  duly  esta- 
Uish  the  three  ingredients  which  the  law  requires  to 
support  it.  The  doctrine,  that  where  a  man  has  a 
legal  right  to  issue  a  commission  against  his  debtor,  the 
commission  cannot  be  supported,  if  he  was  actuated  by 
any  other  motive  than  to  distribute  the  property  amongst 
die  creditors,  has  only  grown  up  within  the  last  30  or 
40  years.  But  it  is  rightly  said  by  Sir  ./.  Leach  in  Ex 
penrie  Bourne  (a),  that  Courts  of  Justice  have  nothing 
to  do  with  the  motives  of  parties,  who  assert  in  a  legal 
flMLfiner  their  legal  rights,  whether  the  motives  be  just 
er  unjust.  And  in  Ev parte  Staff  (b),  the  same  learned 
jardge  struggled  to  get  rid  of  the  motive,  where  the 
aM>tive  was  to  benefit  the  bankrupt,  and  not  the  credi- 
ioffi.  But,  for  some  reasons  of  alleged  equity,  when 
the  same  case  came  before  Lord  Eldon,  on  appeal, 
h  was  decided  that  such  a  commission  was  void,  because 
Iks  sietne  of  the  petitioning  creditor  was  to  benefit  the 
bankrupt.    A  doctrine  like  this  was,  in  fact,  a  perfect 

fg^  J  O^U  J.  SIS.  (h)  Bttck,  2A9. 
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1832.  nuisance;  and  the  late  act  has  very  properly  put  a  stop 
E~Mrie  '^  ^''  questions  of  motive,  so  far  as  regards  concerted 
CiiBHTiK.  commissions.  [Erskine  C.  J.  Does  the  act  do  any 
thing  more  than  this,  namely,  declare  that  the  commis- 
sion shall  not  be  superseded  on  the  ground  of  concert 
alone,  where  the  object  is  a  fair  distribution  of  the 
effects,  notwitlistanding  the  bankrupt  is  a  party  to  the 
issuing  of  the  commission  ?]  The  question  in  these 
cases  always  was,  whether  it  was  the  bankrupt's  com- 
mission, or  whether  the  commission  was  issued  at  the 
instance  of  the  bankrupt.  But  we  admit,  that  the  late 
act  does  not  apply  in  terms  to  the  present  case  (a). 
The  other  side,  however,  are  contending  for  the  most 
enormous  extension  of  this  doctrine.  They  say,  that 
though  one  partner  is  notoriously  insolvent,  and  the 
other  is  a  bona  Jide  creditor,  and  without  any  fraud 
takes  out  a  commission  against  him,  wishing  to  dissolve 
N  the  partnership,  that  the  commission  shall  be  void.    In 

this  case,  it  must  be  remembered,  tliere  were  no  threats 
used  by  the  petitioning  creditor,  to  force  his  partner, 
or,  in  the  words  of  the  issue  directed  by  the  Lord 
Chancellor,  '*  to  compel  him  to  agree  to  a  dissolution 
of  the  partnership,"  as  was  asserted  in  the  petition. 
^Vnd  we  contend,  moreover,  that  there  is  nothing  to  be 
found  in  any  book,  which  says  that  a  man  cannot 
legally  and  equitably  issue  a  commission  to  get  rid  of 
an  insolvent  partner.  The  consequences  would  be 
monstrous,  if  such  was  held  to  be  the  law.     What  a 

(«;  The  act  rcferrca  to  is  the  Bankruptcy  Court  Act  of  tbe  1  &  i  WiUA, 
c.  56,  which  by  Nrrio.]  4*2  declares,  that  **  do  commission  of  bankrapt  shall 
be  supcrsedeO,  nor  any  adjudication  rcrersed,  by  reason  only  that  the  com- 
mission,  tijt,  or  adjudication  has  bctin  concerted  by  and  between  the  peti- 
lioning  creditor,  his  solicitor  or  agt^sl,  or  any  of  them,  and  the  bankrupt,  his 
soliciiof  or  ajient,  or  any  of  them."    And  see  also  6  (ho,  4,  c.  16,  si.  6,  7. 
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situation  would  the  solvent  partner  be  in!  No  goods  1832. 
could  be  bought,  or  paid  for,  or  any  bills  accepted  by  kx  parte 
him,  without  involving  him  in  a  liability  to  the  assignees  Cnnsxii. 
of  the  insolvent  partner,  when  a  commission  was  issued 
against  him  by  any  creditor.  This  would  be  the  extre- 
mity of  injustice  towards  a  solvent  trader,  seekmg  to 
relieve  himself  from  his  insolvent  partner.  Suppose  a 
young  partner,  after  a  long  course  of  extravagance,  is 
arrested  for  debt  by  some  third  person,  and  he  lies 
in  prison ;  are  not  his  partners  to  issue  a  commission 
against  him?  Or  are  they  to  go  on,  honouring  his 
drafts,  and  accounting  to  him  for  a  division  of  the 
profits,  because  they  must  not  issue  a  commission  for 
the  purpose  of  dissolving  the  partnership, — so  that 
when  a  commission  is  at  last  issued  by  any  other 
person,  the  solvent  partners  must  then  pay  his  assig- 
nees over  again  what  they  had  previously  been  com* 
pelled  to  pay  the  bankrupt? 

What  arc  the  facts  of  this  case?  Mr.  Christie  says 
in  his  petition,  that  the  partnership  was  carried  on  with 
apparent  satisfaction  to  both  the  other  partners.  The 
others,  however,  did  not  agree  with  him  in  that.  He 
had,  it  is  true,  the  ingenuity  of  inventing  machines, 
which  like  many  other  ingenious  inventions  had  this 
merit,  that  when  set  up  they  would  not  work.  He 
finally  becomes  involved  in  debt,  and  gets  into  prison. 
But  independently  of  his  insolvency,  he  was  also  a 
fraudulent  partner;  for  he  was  in  the  practice  of  mis- 
applying the  partnership  funds.  Is  the  solvent  partner 
then  compelled  to  continue,  under  the  awful  liabilities 
of  a  partner,  with  such  a  colleague,  even  after  the  latter 
has  committed  an  act  of  bankruptcy?  Saunders 
swears,  that  the  only  effectual  remedy  to  recover  his 
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debt,  was  to  issue  a  commissioa  against  ChrUiie.  And 
tliis^  it  is  apprehended^  ivas  in  £sict  the  best  mode  of 
recovering  his  debt*  But  suppose  there  are  no  efiects 
of  the  bankrupt  partner,  except  just  sufficient  to  pay 
the  expenses  of  working  the  commission.  Is  the  sol- 
vent partner  to  be  told,  that  he  cannot  issue  a  conrnw 
sion,  merely  because  he  is  desirous  of  getting  rid  of  hn 
insolvent  partner,  and  he  happens  to  be  indiffisreirt  as 
to  the  recovery  of  his  debt  ?  To  maintam  such  a  pm- 
ciple  as  this,  would  be  an  enormous  abuse  of  the  bank- 
rupt laws. 

But  let  us  examine  the  cases  connected  with  tUb 
subject,  and  the  authorities  that  have  been  cited  in 
support  of  this  doctrine  by  the  other  side. 

Nothing  can  be  more  dear,  than  that  any  person  wko 
is  a  creditor  to  the  amount  of  100/.  and  upwards,  bmj 
strike  a  docket  and  take  out  a  commission  against  mj 
trader,  on  giving  a  bond  to  the  Lord  ChaneeUor  to 
prosecute  it,  and  entering  into  the  usual  formalities  at 
the  bankrupt  office;  Ex  parte  Lanckester  {a),  Ejcpmie 
Dowries  (6),  Ex  parte  Har court  (e).  It  has  been  taken 
for  granted,  in  the  argument  on  the  other  side,  thai 
the  Lord  Chancellor  would  always  supersede  a  commis- 
sion, if  the  object  of  the  petitioning  creditor  was  to 
produce  some  other  effect,  than  a  mere  distribiitieB  ef 
the  bankrupt's  property  amongst  his  creditors.  Bvl 
that  principle  is  much  too  broadly  laid  down,  and 
cannot  be  deduced  to  such  an  extent  from  any  of  the 
cases  in  the  books.  In  Ex  parte  Gontkmaite(d)f  Lofd 
Ekkm  says,  *^  without  doubt,  a  commission  can  be  takes 


(«)  I  Roie,220;  17  Vti.  513, 
(0  2  Bose»  203. 


(6)  1  Rose,  306. 
(d)  1  Ron,  87. 
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out  to  defeat  an  execntkm  (a) ;  but  then  it  must  not  be        1832. 
the  commission  of  the  bankrupt.**      [ErsUne,  C.  J.       £7Itirte 
There  the  effect  of  the  commission  was  to  defeat  the      CnBwni. 
execution,  and  to  cause  an  equal  distribution  among  the 
creditors.]     So  here,  the  effect  of  the  commission  would 
be  to  put  the  bankrupt's  effects  into  an  equal  coarse  of 
distribution,  before  the  partnership  would  be  dissohred; 
for  there  would  be  no  actual  dissolution  until  adj  udication 
mnd  assignment.     The  case  of  Ex  parte  GaUifnore{b)f 
which  has  been  cited  by  the  other  side,  proceeded  on 
a  supposed  case  of  fraud  in  a  landlord  issuing  a  com- 
tnission,  for  the  mere  purpose  of  determining  a  bene- 
ficial lease  granted  by  him  to  his  tenant.    The  fraud 
was  denied  by  him,  but  not  his  wish  to  determine  the 
lease,  and  Lord  Eldon  says  in  the  conclusion  of  his 
judgment,   "  whether,  the  olject  of  Mr.  Wedgwood 
being  to  get  possession  of  the  colliery,  he  will  get  pos- 
session of  it  by  means  of  this  commission,  is  a  question 
I  have  nothing  to  do  with.**    In  Ex  parte  Witbeam  (c), 
which  was  before  Sir  <7.  Leach,  his  honour  says,  that 
'*  a  commission  is  not  to  be  superseded,  where  there  is 
no  fraud,  merely  because  the  petitioning  creditor  has  a 
bye-motive  beyond  the  distribution  of  the  estate.     [Sir 
J.  Cross,  Here  the  motive,  as  found  by  the  jury,  is  in 
place  of  the  distribution  of  the  estate.]     But  still  the 
jury  have  found  no  fraud  in  the  issuing  of  the  commis- 
sion.    Now,  although  there  are  many  cases  where  a 
conunission  has  been  superseded,  because  it  has  been 
fraudulently  issued;  there  is  not  one,  where  a  superse- 
deas has  been  directed,  merely  because  the  petitioning 
creditor  has  sought  to  place  himself  in  that  situation, 

(a)  And  see  Exptaie  Gardner,  1  Rose,  378.  (6)  2  Bom,.  424. 

(c)  Bock,  iS9',S.C.  Ex  parte  Wilbran,  5  Madd.  1. 
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1832.        which  would  naturally  and  legitimately  follow  as  the 
£jj    yjg       effect  of  the  cooimission.     So,  in  many  instances,  a 
CiiBMTiE.     commission    has    been    superseded ,    because   it  was 
the    commission  of   the    bankrupt   himself,    and  he 
would  therefore  defraud  his  creditors  by   obtaining 
a  discharge  under  a  commission  over  which  he  had 
himself  the  control;   Ex  parte  Gardner  (a),  Ex  parte 
Downes  (b),  Ex  parte  Gouthwaite  (c),  Ex  parte  Bm- 
ner  (d).     In  Ex  parte  Harcourt  (e),  which  has  been 
cited  in  support  of  the  argument  on  the  other  side, 
the  commission  was,  in  the  words  of  Lord  Eldon{J\ 
''  resorted  to  in  contravention  of  good  faith,  pending  a 
negociation,  whereby  the  parties  were  thrown  off  their 
guard,  and  for  the  illegitimate  purpose  of  inducing  an 
accession  to  the  demands  of  the  party  issuing  it  ;*'  and 
it  was  for  this  reason  superseded.     In  another  part  of 
his  judgment.  Lord  Eldon  says  (g),  ^^  Regarding  the 
commission  as  a  species  of  execution,  this  Court  would 
relieve  against  an  abuse  of  it,  upon  the  same  principle 
that  all  Courts  of  Justice  regulate  their  process/'    NoW| 
how  would  a  Court  of  Law  regulate  its  process  in  a 
case  of  this  description  ?     Suppose  a  man,  who  was  a 
bona  fide  creditor  of  another,  was  to  arrest  his  debtofi 
not  for  the  real  purpose  of  enforcing  payment  of  the  debt, 
but  to  put  him  in  prison  for  the  purpose  of  his  com- 
mitting an  act  of  bankruptcy,  by  lying  in  prison.    Would 
the  Court,  in  such  a  case,  let  the  defendant  out  on 
common  bail  ?     [Erskitiey  C.J.  If  the  object  of  an  arrest 
was  to  compel  the  defendant  to  stay  a  pending  action, 
would  not  the  Court  in  that  case  discharge  the  defendant 
from  the  arrest?]     The  Court  would  not,  it  is  appre- 

(a)  1  Rose,  377  ;  1  V.  &  B.  46.  (6)  1  Rose,  398. 

(c)  Id.  87.  (d)  1  Madd.  260. 

(0  2  Rose,  203.  (/)  Id.  216.  {g)  Id.  212. 
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bended,  interfere  in  such  a  case.  If,  indeed,  the  ere-  1832. 
ditor  had  fraudulently  prevented  the  defendant  from  ETpaitc 
putting  in  bail; — or  if  it  could  be  shown  that  there  was  Christie. 
any  fraud  practised  in  the  mode  of  making  the  arrest, — 
or  that  the  party  had  been  fraudulently  arrested  for 
money  not  due, — (although  in  general  the  Courts  will 
not  try  this  last  question  on  afRdavit) — in  all  these 
cases,  a  Court  of  Law  would  no  doubt  interfere.  But 
if  a  party,  against  whom  a  verdict  has  been  obtained  by 
a  plaintiff  in  an  action,  confess  a  judgment  to  a  bond 
fide  creditor,  in  order  to  pay  him  and  defeat  the  plain- 
tiff^ the  Court  could  not  in  such  case  interpose  in  favour 
of  the  plaintiff.  Though,  if  the  judgment  had  been  con- 
fessed to  the  party  for  the  purpose  of  securing  the  pro- 
perty to  the  debtor,  and  to  protect  him  from  the  effects 
of  the  verdict,  the  Court  would  of  course  in  such  a 
case  interfere,  on  the  ground  of  fraud.  [Sir  G.  Rose. 
The  grounds,  on  which  Courts  of  Law  interfere  in 
letting  process  aside,  are  precisely  the  same  as  those 
on  which  this  Court  proceeds  in  superseding  a  com- 
mission, namely,  because  its  process  has  been  abused.] 
Courts  of  Law,  however,  seldom  inquire  into  the 
motives  of  a  plaintiff,  or  a  prosecutor.  In  arrests, 
issuing  commissions,  and  criminal  prosecutions,  it  is  no 
ground  of  action  that  the  proceeding  has  been  malicious, 
unless  it  has  been  issued  without  probable  cause;  that 
18,  the  party  is  not  responsible,  if  he  merely  puts  the 
law  in  force  to  produce  the  legal  result.  Where  a  com- 
mission has  been  issued,  to  compel  any  party  to  consent 
to  terms  previously  rejected,  and  which  were  to  confer 
some  unfair  and  fraudulent  advantage,  it  is  admitted, 
that  the  Lord  Chancellor  has  interfered  by  super- 
seding the  commission, — as  in  the  case  of  Ex  parte 
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ISSft.       Brawn  (a),  the  first  which  was  cited  in  the  argument  bj 
ETptrte       ^^  other  side.     But  that  was  a  clear  case  of  firaud  in 
CBBnrif .      ^^  bankrupt,  who  wishing  to  get  rid  of  his  partner,  and 
the  latter  rejecting  the  terms  proposed  for  a  dissohition 
of  their  partnership,  the  bankrupt  committed  an  act  of 
bankruptcy,  in  order  that  a  friend  might  sue  out  a 
commission,  and  thus  enable  him  to  cheat  and  defraud 
his  partner.    So  that  in  this  case  there  were  two  valid 
objections  to  the  commission:  1st,  that  it  was  the  com- 
mission of  the  bankrupt;  and  Sdly,  that  it  was  a  fraud 
on  the  other  partner.    Upon  the  same  jHrincipIe,  the 
case  of  Ex  parte  Bourne  (6)  was  decided.     The  fiieti 
of  that  case  were,  that  while  Bourne  was  absent  from 
home,  one  Bennett  sold  all  his  property  below  its  Yalue, 
pocketed  the  money  to  discharge  an  alleged  debt  doe 
from  Bourne  to  him,  and  in  order  to  compel  Bourne  to 
ratify  the  sale,  and  protect  Bennett  from  the  cool^ 
quences,  as  well  as  to  prevent  any  inquiry  into  the 
account  between  himself  and  Bourne ,  Bennett  issued  a 
commission.    The  whole  transaction  was  clearly  fraudu* 
lent,  and  the  commission  was  superseded  accordingly* 
So  in  Ex  parte  Bowes  (c),  which  was  the  first  of  this 
class  of  cases,  and  which  was  much  relied  on  by  Lord 
Eldon  in  his  judgment  in  Ex  parte  Bourne  {d),  a  com* 
mission  was  superseded,  where  it  appeared  to  hsfe 
been  issued  to  obtain  an  unfair  advantage,  in  setdiogt 
long  account  between  the  petitioning  creditor  and  die 
bankrupt. 

The   petitioner  himself  in  this  case  shews,  by  the 
language  of  hisr  petition,  what  in  the  judgment  of  his 

(a)  1  Row,  151.  (b)  1  G.  &  J.  311,  2Q.UJ.  137. 

(c)  4  Yes.  168.  (d)  2  G.  &  J.  142. 
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idvisers  was  necessary  to  be  established,  to  induce  the  1832. 
Court  to  supersede  this  commission.  For  he  alleges,  that  ^  ^^^^ 
it  was  issued  by  the  petitioning  creditors,  "  to  obtain  a 
dissolution  on  the  terms  proposed  by  them,  to  the  pre- 
judice of  the  petitioner,  and  in  order  to  defraud  him  of 
his  share  of  the  profits/'  Now  the  issue  was  directed, 
sridently,  on  the  assumption  that  it  was  necessary  to 
make  out  the  allegation  of  the  petitioner,  viz.  that  the 
oommiation  was  issued  for  the  purpose  of  compelling 
die  bankrupt  to  agree  to  a  dissolution  of  partnership ; 
and  that  was  expressly  negatived  by  the  jury. 

In  this  case,  there  was  no  intention  to  take  from  the 
bankrupt  bis  share  of  the  profits  of  the  partnership,  or 
say  thing  which  was  not  legitimately  liable  to  the  pay- 
ment of  debts.  It  has  been  urged  on  the  other  side, 
that  the  object  of  the  commission  was  not  to  distribute 
the  property  among  the  creditors,  but  to  dissolve  the 
partnership.  It  must  be  remembered,  however,  that 
bankruptcy  only  works  a  dissolution,  because  it  distri- 
butes  the  property.  And  the  jury,  therefore,  by  their 
finding,  could  at  most  only  mean,  that  the  dissolution 
was  the  primary  object  to  be  effected,  by  means  of  the 
working  of  the  commission.  But  the  bankruptcy  of 
one  partner  is  only  a  dissolution,  if  followed  up  by  a 
commission  and  assignment;  and  the  reason  is,  because 
it  deprives  him  of  all  control  over  the  partnership  funds, 
and  vests  his  share  in  the  assignees,  to  be  distributed 
according  to  law;  Hague  v.  RoUeston(a)»  This  doc- 
trine is  also  recognized  in  Thomason  v.  Frere  (6).  So 
in  Ex  parte  Smith  (e),  Lord  Loughborough  says,  that 
**  the  issuing  of  the  commission  does  nothing,  unless 
the  party  is  found  a  bankrupt.    The  adjudication  that 

(a)  4  Burr.  2174.  (6)  10  East,  425.  (c)  5  Ves.  297. 
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1832.'        he  is  a  bankrupt,  is,  what  severs  the  pai^tnership.'*    The 
£jj    yjg      case  of  Ramsbotiom  v.  Lewis  (a),  also,  shows  the  situa- 
C11BI8TIE.      ^j^jj  jjj  ^hicjj  a  solvent  partner  is  placed  after  the  bank- 
ruptcy of  his  copartner;   for  he  cannot  then  indorse 
bills  in  the  name  of  the  firm,  so  as  to  make  a  legal 
transfer  of  them  to  the  indorsee. 

We  contend,  therefore,  that  as  the  dissolution  of  the 
partnership  was  the  natural  and  legal  result  of  the  com- 
mission issued  in  this  case, — as  there  was  no  fraud  in  the 
issuing  of  it, — and  as  it  had  all  the  legal  requisites  to  sap- 
port  it,  the  Court  will  not  supersede  it,  merely  because 
the  jury  have  found  that  the  purpose  of  suing  it  oat 
was,  to  accompKsh  what  the  law  says  is  the  result  of  a 
commission, — ^namely,  to  put  an  end  to  the  partnership 
subsisting  between  the  plaintiff  and  Hoole  and  Saunders, 
With  respect  to  any  equity  arising  out  of  the  facts  of 
the  case,  we  would  only  ask,  which  of  these  parties  hu 
the  most  equity?    The  man  who  wishes  to  get  rid  of 
an  insolvent  partner,  who  is  himself  a  bondjide  creditor, 
and  who  issues  a  legal  commission  for  that  purpose,^ 
or  the  one,  who,  being  insolvent,  obstinately  rejects  aO 
reasonable  proposals  to  dissolve  the  partnership,  and  is 
determined  to  incumber  the  solvent  partner.     Encou- 
ragement ought  surely  to  be  given  to  any  one  to  take  cats 
commission  against  an  insolvent  trader,  who  has  noto- 
riously committed  an  act  of  bankruptcy,  and  who  may 
go  on  trading  to  deceive  innocent  persons,  and  ruin  his 
copartner  by  his  misapplication  of  the  partnership  funds. 

Mr.  Swanstonf  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — This  case  appears  to  me  to  invdve 
more  a  point  of  fact,  than  one  of  law;  the  material 
question  being,  for  what  purpose  the  commission  was 

(a)  1  Campb.  279. 
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reaOy  issued;  whether  it  was  merely  to  put  an  end  to  1832. 
the  partnership  subsisting  between  the  petitioning  ere-  £x  parte 
ditor  and  the  bankrupt,  or  for  the  purpose  of  dividing  ^'""*"'** 
the  property  among  the  bankrupt's  creditors.  And  the 
jury  having  expressly  found,  that  this  latter  purpose 
never  entered  into  the  contemplation  of  the  petitioning 
creditor,  but  that  his  object  was  merely  to  dissolve  the 
partnership,  I  think  this  case  falls  clearly  within  the 
role  laid  down  in  Ex  parte  Bourne  (a).  The  conclude 
ing  sentence  of  Lord  Eldon  in  his  judgment  in  that 
case  appears  to  me  to  govern  this.  He  says,  *'the 
question  is  not  what  they  meant  to  do  with  the  com- 
mission at  a  period  subsequent  to  the  issuing  of  it,  and 
to  the  adjudication  of  the  bankruptcy,  but  what  was  their 
purpose  and  intention  at  the  time  they  actually  issued 
it.  The  adoption  of  a  right  purpose  afterwards,  will 
not  destroy  the  effect  of  the  bad  purpose  in  which  it 
originated.**  And  in  the  former  part  of  his  judgment 
he  says,  **  I  have  invariably  understood,  that  though 
the  cases  uniformly  speak  of  a  commission  of  bank- 
ruptcy as  a  matter  of  right  to  the  subject,  yet  it  was 
never  maintained,  within  my  recollection,  that  there 
could  not  be  an  abuse  of  the  bankrupt  law,  and  that 
a  commission  was  to  be  considered  a  matter  of  right, 
when  taken  out  for  no  earthly  purpose  connected  with 
the  legitimate  objects  of  a  commission."  And  again, 
^'  I  think  myself  justified  in  saying,  that  if  the  object 
of  this  commission  was  to  stay  the  action,  and  not  to 
-work  the  commission  as  a  commission  for  the  benefit  of 
the  creditors,  this  Court  will  not  permit  it  to  stand.*' 
I  confess,  I  have  heard  nothing  advanced  in  the  argu- 

(fl)  2  G.  fie  J.  137. 
VOL.  II.  I'  It 
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1832.       ments  of  the  present  case,  which  shakes  the  positioM 
Ex  parte      there  laid  down  by  Lord  Eldon.    It  is  admitted,  that 
•     the  legitimate  object  of  every  commission  is  to  distri- 
bute the  effects  of  the  bankrupt ;  and  the  assigmneDt 
operating  back  to  the  act  of  bankruptcy,  has  the  eflfeet 
of  dissolving  the  partnership,  by  severing  the  joint 
property.    There  may  be  indeed  a  mixed  motive  of 
working  the  commission  for  the  benefit  of  the  creditor^ 
and  also  of  dissolving  the  partnership.    But  has  the 
petitioning  creditor  here  that  double  purpose?    AI 
the  facts  clearly  show,  independently  of  the  finding  of 
the  jury,  that  his  main  and  exclusive  object,  in  the  fiist 
instance,  was  to  get  rid  of  the  bankrupt  as  a  partner. 
The  petitioning  creditor,  the  copartner,  in  this  case 
arrests  the  bankrupt,  and  puts  him  in  prison;  where, 
.  beinga  person  of  no  property,  he  must  necessarily  ranm 
The  petitioning  creditor  was  fully  aware  of  thia  resnki 
and  thus  becomes  the  very  party  causing  and  produdnf 
the  act  of  bankruptcy,  on  which  he  issues  the  commis» 
sion.     He  is  charged  with  having  arrested  hia  partner 
to  compel  him  to  agree  to  a  dissolution  of  the  partotf- 
ship,  and  because  he  refused  to  dissolve  it,  with  having 
afterwards  sued  out  the  commission.     This  the  peti- 
tioning  creditor  does  not  deny.      So  that,  without 
looking  to  the  finding  of  the  jury,  there  can  be  no 
doubt  that  the  petitioning  creditor  had  not  the  distri* 
butibn  of  the  bankrupt's  effects  in  view,  but  merdy  to 
efibct  a  dissolution  of  the  partnership.    And  when  i*e 
have,  moreover,  a  distinct  finding  of  the  jury,— 4faat 
the  purpose  of  suing  out  the  commission  was.Molto 
cause  all  the  estate  and  effects  of  the  bankrupt  to  be 
distributed  amongst  his  creditors  in  payment  of  their 
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debts,  but  merely  to  put  an  end  to  the  partnership)--^  1^9%. 
that  brings  the  case  completely  within  the  doctrine  laid  e7^ 
down  by  Lord  EUon  in  Ex  parte  Bourne.  As  the 
legislature,  therefore,  intended  a  commission  of  bank- 
rupt for  the  distribution  of  the  bankrupt's  effects 
among  his  creditors,  and  not  to  serve  the  private 
purpose  of  any  one  creditor  wholly  distinct  from  that 
object,  I  am  of  opinion  that  this  commission  must  be 
superseded. 

Sir  J.  Cross. — In  this  case  it  is  distinctly  proved, 
that  the  commission  was  taken  out  for  the  express 
purpose  of  putting  an  end  to  the  partnership.  And 
yet  it  is  contended,  that  notwithstanding  this  was  the 
sole  object  of  the  petitioning  creditor,  we  ought  not  to 
supersede  the  commission.  Many  hypothetical  cases 
have  been  put,  arguing  ab  inconvenienti,  and  urging 
the  hardships  upon  partners  who  want  to  get  rid  of  an 
insolvent  partner.  But  what  are  the  facts  here?  In 
the  articles  of  partnership  entered  into  between  these 
parties,  I  observe  there  is  a  clause  to  this  effect, — 
namely,  that  if  any  one  of  the  partners  should  contract 
a  debt  for  50/.,  without  the  consent  of  the  other  part- 
ners, the  partnership  should  become  void.  If  the 
bankrupt,  therefore,  in  this  case  had  been  guilty  of  the 
misconduct  imputed  to  him,  his  partners  would  have 
had  the  power  of  putting  an  end  to  the  partnership, 
whhout  coming  to  this,  or  any  other  Court;  or  if  there 
was  a  doubt  as  to  their  power  in  this  respect,  they 
OOnM  have  obtained  immediate  relief  in  a  Court  of 
Equity.  But,  without  giving  the  bankrupt  any  oppor- 
tmnty  of  being  heard  in  a  Court  of  Equity,  in  answer 
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1832.        to  the  charge  of  misappropriation  which  they  bring 

£x  parte       against  him, — when  he  might  possibly  be  able  to  clear 

Christie,      himself  ffom  any  imputation  of  that  kind,  and  show 

suflScient  cause  why  the  partnership  should  not  be  dis- 

solved, — they  sue  out  this  commission  to  effect  that 

indirectly,  which  they  ought,  if  they  had  acted  bona 

Jide,  to  have    sought    the   accomplishment  of  by  a 

wholly  different  proceeding.      For  these  reasons  it 

appears  to  me,  that  this  is  a  commission  issued  for  t 

fraudulent  purpose,  and  ought,  consequently,  to  be 

superseded* 

Sir  G.  Rose. — When  the  Lord  Chancellor  directed 
the  two  issues  in  this  case,  he  proceeded,  no  doubt,  oo 
the  well  understood  rule  in  bankruptcy,  that  the  com» 
mission  might  be  supersedable,  on  the  ground  of  the 
motives  that   influenced  the  petitioning   creditor  in 
issuing  it.    For  though  the  first  issue,  as  to  the  debt, 
might  be  found  in  the  affirmative,  and  therefore  the 
commission  be  good  in  point  of  law ;  yet  if,  in  the  tennf 
of  the  second  issue,  the  commission  had  been  taken 
out  "  for  the  purpose  of  compelling  the  petitioner  to 
agree  to  a  dissolution  of  the  partnership,"  the  Chan* 
cellor  must  have  contemplated  the  superseding  of  the 
commission.    The  very  fact,  that  he  ordered  the  ques- 
tion to  be  tried  beyond  the  mere  legal   requisites, 
proves  that  he  coincided  in  the  general  rule  adopted 
by  judges  in  bankruptcy  in  cases  of  this  descriptioii, 
namely,  that  where  a  commission  has  been  issued  for 
an  improper  motive,  the  Court  would  not  hesitate  to 
supersede  it.    It  is  impossible  to  attend  to  the  terms 
pf  this  issue,  and  to  the  language  of  the  finding;  of  tb^ 
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jury,  as  it  appears  on  the  postea,  without  being  satis-        1832. 
fied  that  the  object  of  the  issue  was  to  ascertain  the       £,  parte 
real  purpose  of  taking  out  the  commission.     But  the      ^""»tie. 
counsel  for  the  respondents  put  the  strength  of  their 
case  on  the  fact,  that  the  jury  have  found  "  that  the 
commission  was  not  issued  for  the  purpose  of  compel- 
ling the  petitioner  to  agree  to  a  dissolution  of  the  part- 
nership */*  and  that  therefore  the  fact,  upon  which  the 
mind  of  the  Lord  Chancellor  was  desirous  of  informa- 
tion,  has  been  found  for  them.    It  is  certainly  difficult 
to  account  for  the  issue  being  so  framed;  for  it  appears 
to  me,  that  this  supposed  method  of  accomplishing  the 
intention  of  the  party  to  bnng  about  an  agreement, 
tended  most  effectually  to  defeat  it.     The  petitioner 
had  put  his  case  upon  his  petition  intelligibly  enough; 
for  he  says,  *'  that  the  arrest  was  made  in  order  to 
compel  an  agreement  to  a  dissolution,*'    which   the 
arrest  might  very  well  do;  and  **  that  the  commission 
was  taken  out"  to  work,  as  of  course  it  would,  the  dis- 
solution itself.    The  learned  judge  who  tried  the  issue 
concluded  most  correcdy  what  the  essential  point  to  be 
arrived  at  was ;  and  having  put  that  point  specifically 
to  the  jury,  they  as  specifically  found  that  the  purpose 
of  suing  out  the  commission  was  not  to  distribute  the 
bankrupt's  effects,  but  merely  to  put  an  end  to  the 
partnership.     But  putting  the  verdict  entirely  out  of 
consideration^  I  do  not  think  there  is  much  room  for 
doabt,  as  to  the  motive  of  the  petitioning  creditor* 
Saunders  has  not  denied,  that  in  arresting  the  bank- 
mpt,  and  thus  causing  him  to  commit  an  act  of  bank- 
ruptcy, his  object  was  to  effect  a  dissolution  of  the 
{Murtnership;    for  which,   it  appears,   there  were  no 
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183^.  grounds  for  applying  to  a  Court  of  Equity.  I  agree 
£z  paxte  ^^^^  ^^^  arguments  of  the  counsel  for  the  petitioning 
Chains,  creditor,  that  a  Court  of  Law  has  nothing  to  do  with 
the  motives  of  a  creditor  in  taking  out  a  commisnoii; 
but  the  Lord  Chancellor  sitting  in  bankruptcy  his 
always  been  accustomed  to  inquire  into  his  motifeii 
and  when  the  commission  has  been  taken  out  with  an 
improper  motive,  to  treat  it  as  an  abuse  of  the  proee« 
under  the  control  of  the  great  seal.  It  wooM  seen, 
from  what  Mr.  Jacob  has  advanced  in  argument,  Aat 
all  the  law  as  to  concerted  commissions  has  been  done 
away  with  since  the  passing  of  the  Bankruptcy  Coart 
Act.  But  I  find  nothing  in  any  section  of  the  statute, 
that  can  be  construed  to  that  effect. 

One  thing  will  go  a  great  way  in  deciduig  this  case. 
It  is  laid  down  in  all  the  cases  in  the  books,  that  where 
a  solicitor  takes  out  a  commission  against  a  party  who 
has  no  property  to  divide  among  his  creditors,  the 
commission  is  unduly  and  improperly  issued,  as  not 
being  issued  for  the  distribution  of  assets.  Now  in 
this  case  a  little  attention  to  the  proceedings  will  show, 
that  there  was  not  the  remotest  hope  of  admimstering 
property  under  this  commission,  and  therefore  that  ft 
could  not  have  been  issued  with  the  slightest  inteotioo 
of  distributing  the  effects,  or  of  benefiting  any  of  Ae 
bankrupt's  creditors.  The  adjudication  of  the  badk- 
ruptcy  is  advertized  in  the  Gazette  of  the  8th  of  Maji 
appointing  the  first  and  second  meetings  on  the  Ifth 
and  ISth  of  May.  Now  if  there  were  any  creditors  of 
Christie  desirous  of  proving  at  the  second  meeting  to 
vote  in  the  choice  of  assignees,  these  meetings  seem  lo 
have  been  so  contrived  as  to  prevent  the  possibility  of 
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their  doing  so.    Then  the  petitioning  creditor,  being        1832. 
the  only  creditor    present  at    the   second   meeting,      ex  parte 
except  the  soUcitor  for  the  commission,  who  proves  a       »»'"»«• 
debt  for  S4/., — a  debt,  be  it  remembered,  that  was  owing 
by  the  partnership,  two  of  the  partners  being  solvent, — 
elects  himself  and  another  person,  his  nominee,  and  no 
creditor,  to  be  the  assignees  under  the  commission. 
No  provision  is  even  made  for  the  payment  of  the 
expenses  of  the  commission,  which  of  course  have  been 
feadily  disbursed  by  the  petitioning  creditor. 

An  argument  has  been  much  relied  upon  for  the 
respondents,  that  the  commission  could  not  have  been 
sued  out  to  put  an  end  to  the  partnership,  because  the 
commission  could  not  of  itself  dissolve  the  partnership. 
That,  they  contended,  could  only  be  done  by  the 
assignment,  which  has  the  effect  merely  of  making  the 
assignees  tenants  in  common  with  the  other  partners. 
But  this  objection  proves  too  much ;  for  in  all  these 
eases,  the  question  is  as  to  the  effect  of  the  commission. 
If  that  were  not  so,  the  jurisdiction  in  bankruptcy  has 
not  been  properly  exercised.  And  although  it  is  true, 
that  the  assignees  become  tenants  in  common  with  the 
solvent  partner,  yet  that  is  in  effect  a  dissolution  of  the 
{Murtnership,  by  giving  any  party  a  right  to  wind  up 
and  determine  it.  Then,  is  it  too  much  to  say,  that 
the  petitioning  creditor  intended  the  commission  to 
bring  about  that  state  of  things,  which  was  the  inevita- 
bte  result  of  working  it?  Or,  can  it  be  contended, 
under  all  the  circumstances  of  the  case,  that  he  had 
any  other  object  in  view  whatever,  but  to  reUeve  him- 
self from  bis  situation  as  the  bankrupt's  partner. 
Tiewmg  the  matter  in  this,  and  no  other  light,  I  there- 
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1882.        fore  think  that  the  order  ought  to  be  as  prayed,  and 
j[~^       that  the  commission  should  be  superseded  at  the  costs 
CfiBisTXK.     ^{  jjjg  petitioning  creditor. 

The  order  made  was>  that  the  commission -should 
be  superseded,  and  that  the  costs  of  super- 
seding the  same  and  incidental  thereto^  and 
also  the  costs  of  Christie  of  and  occasioned 
by  the  original  petition,  and  of  the  trials  of 
the  issues,  and  his  costs  of  and  occasioned  by 
this  application,  should  be  paid  by  Saunders, 


THlRrD  CASE. 

Ex-parte  Christie. — In  the  matter  of  Christie. 
The  decision  in  THIS  was  a  special  case,  upon  the  appeal  of  W,  fl. 

the  last  case, 

that  a  commis-    Saufiders  to  the  Lord  Chancellor  from  the  decision  of 

sion  issued  by  ▼*••«!  mi      i»  ii 

one  partner        the  Court  of  Review  in  the  last  case.     The  following  is 
for  the  sole     '  the  statement  of  the  special  case :  (a) 
wi^n^the  *'         "  In  November  1825  the  said  Alexander  ChrMe 
?S"^^abt     ^"^  William  Henry  Saunders  and   WiUiam  Hook  en- 
appeaTuf  tSe      ^^^^^  i^to  partnership  together,  for  a  term  of  ten  years. 
Lord  Chancel-    \^  ^^g  business  of  engineers  and  millwrights,  at  Shef- 
field, in  the  county  of  York,  under  the  firm  of AlexoMder 
Christie  &  Co. ;  and  they  carried  on  business  in  part- 
nership till  the  year  1831. 

(a)  As  this  special  case  was  settled  by  the  Chief  Justice,  and  the  aig^- 
mcnt  on  the  appeal,  as  well  as  the  judgment  of  the  Loid  Chancellor,  an 
grounded  upon  the  statements  contained  in  it,  it  has  been  thought  noR 
advisable  to  give  it  nearly  verbatim,  although  most  of  the  facts  stated  in  tbe 
last  case  are  necessarily  repeated. 
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Independently  of  the  partnership  transactions,  there        183^. 
were  some  other  transactions  between  Saunders  and       ex  parte 
CArUtU,'  and  it  was  and  is  insisted  by  Saunders,  that      <""'""• 
Chrutie  had,  in  March  1830,  become  indebted  to  him, 
Saunders,  to  the  amount  of  100/.  and  upwards,  in  re- 
spect of  such  private  transactions. 

In  March  1831  Saunders  commenced  an  action  at 
law  against  Christie,  and  made  oath  that  Christie  was 
indebted  to  him  to  the  amount  of  103/.  and  upwards, 
and  caused  Christie  to  be  arrested  in  such  action* 

Christie  was  committed  to  prison  under  such  arrest, 
and  could  not  procure  bail,  and  remained  in  prison  for 
more  than  twenty-one  days* 

After  the  expiration  of  such  twenty-one  days,  and 
on  the  30th  of  April  1831,  a  commission  of  bankrupt 
under  the  great  seal  was  issued  against  Christie,  upon 
the  petition  of  Saunders.  On  the  2d  of  May  1831 
Christie  was  found  and  declared  a  bankrupt  under  this 
commission. 

On  the  13lh  of  June  1831,  Christie  presented  his 
petition  to  the  Lord  High  Chancellor,  stating  as*  therein 
stated,  and  insisting,  that,  on  a  fair  and  just  balance  of 
account,  he  was  not  indebted  to  Saunders  in  the  sum  of 
100/.,  but  that,  on  the  contrary,  the  debt  actually  due 
from  him  (Christie)  to  Saunders  did  not  exceed  40/., 
and  was,  as  he  was  advised,  not  sufficient  to  support 
the  commission;  and  that  the  commission  was,  as  he 
verily  believed,  issued  by  Saunders  solely  for  the  pur- 
pose of  obtaining  a  dissolution  of  copartnership  be- 
tween him  (Christie),  Saunders,  and  the  said  WiUiam 
Hook,  on  the  terms  proposed  by  them>  to  the  prejudice 
of  Um  (Christie),  and  in  order  to  defraud  him  of  his 
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1832.  share  of  the  profits  accruing  to  the  said  partnership 
^~[^  concern ;  and  that  he  was  advised  and  submitted,  thst 
CMKunx.  ^1^  issuing  of  the  said  commission  by  Saunders  was 
fraudulent  and  vexatious^  and  that  on  that  grooiid,  as 
well  as  on  the  ground  of  the  inadequacy  of  the  peti- 
tioning creditor's  debt  to  support  the  same,  he  was 
entitled  to  have  the  commission  superseded,  at  the 
costs  of  Saunders.  And  the  petition  prayed,  that  die 
said  commission  of  bankrupt  might  be  superseded,  aod 
that  a  writ  of  supersedeas  might  issue  accordingly,  and 
that  the  costs  thereof,  and  of  that  application,  m^ght 
be  paid  by  Saunders:  and  that  the  bond  of  Saunders^ 
the  petitioning  creditor,  might  be  assigned  to  Im 
{Christie). 

Several  affidavits  were  sworn  and  filed  in  support  st 
and  in  opposition  to  the  petition ;  that  ia  to  aay,  die 
aflbiavit  of,  &c.  &c.  (here  the  names  of  the  several 
deponents  who  had  made  affidavits  were  enumefated,) 
which  said  several  affidavits  are  hereby  referred  to. 

The  petition  came  on  to  be  heard  before  ihe  Lord 
High  Chancellor  on  the  31st  of  August  1831,  whea, 
by  consent  of  the  parties,  it  was  referred  to  a  banister 
to  take  the  account  between  Christie  and  Saunderh 
and  to  inquire  and  certify  whether  Saunders  had  a  good 
petitioning  creditor's  debt  to  support  the  commissioD. 
It  was  afterwards  agreed  between  the  parties,  that  tUi 
reference  should  be  abandoned;  and  the  petition  cam 
on  again  to  be  heard  before  the  Lord  ChanceO<Mr. 

His  lordship,  by  an  order  made  upon  the  said  peti- 
tion, and  dated  the  10th  day  of  January  183^  im 
pleased  to  order,  that  the  parties  should  forthwidi 
proceed  to  a  trial  at  law,  at  the  aaskiea  of  the  coun^  of 
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York,  io  his  majesty's  Court  of  King^s  Bench,  upon  18S2. 
the  following  issues  :  viz.  firsts  whether,  at  the  date  £,  parte 
and  issuing  forth  of  the  said  commission  of  bankrupt 
against  Christie ^  Christie  was  justly  and  truly  indebted 
to  Saunders  in  the  sum  of  100/. ;  and  secondly,  whether 
the  said  commission  of  bankrupt  was  issued  for  the 
purpose  of  compelling  Christie  to  agree  to  a  dissolution 
of  the  partnership  subsisting  between  him  and  Saun- 
ders and  WilUam  Hoole :  in  the  first  <^  which  issues 
Saunders  was  to  be  the  plaintiff,  and  Christie  was  to 
be  the  defendant;  and  in  the  second  of  which,  issues 
Christie  was  to  be  the  plaintiff,  and  Saunders  was  to 
be  the  defendant.  And  it  was  referred  to  the  master 
of  the  Court  of  Chancery  in  rotation,  to  settle  the  said 
imies  between  the  parties  if  they  differed  about  the 
same,  with  liberty  for  the  judge,  before  whom  such 
issues  should  be  tried,  to  indorse  on  the  postea  any 
special  circumstance  as  he  might  think  fit;  and  all  fur- 
ther directions  were  thereby  reserved  until  after  the 
trial  of  such  issues,  when  either  party  was  to  be  at 
Kberty  to  apply  to  his  lordship  in  relation  thereto,  as 
they  might  be  advised,  when  such  further  order  was  to 
be  made  as  should  be  just. 

The  said  two  issues  came  on  to  be  tried  at  the  Sum- 
mer assises  for  the  county  of  York,  in  the  year  18SS, 
before  Mr.  Justice  Parity;  when,  on  the  Jirst  issue,  a 
verdict  was  found  for  Christie,  the  defendant  on  such 
issue ;  and  on  the  second  issue,  in  which  Christie  was 
^aintiff,  a  verdict  was  found  for  Saunders,  the  de- 
fendant; and  the  judge  indorsed  upon  the  postea  as 
Mlows:  (The  case  then  stated  the  special  indorsement 
on  the  postea,  as  in  the  last  case.)  {a) 

(a)  See  ante,  467. 
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1832.  On  the  19th  day  of  November  1832,  Christie  pre- 

£^^^  sented  his  petition  to  the  Court  of  Review,  stating  the 
Christie,  former  petition,  and  the  result  of  the  trial  of  the  isauesy 
and  praying  that  the  commission  might  be  superseded, 
that  a  writ  of  supersedeas  might  issue  accordiugly,  and 
that  the  costs  thereof  and  of  the  former  petition  and 
consequent  charges  thereon,  and  the  costs,  chaiges, 
and  expenses  incurred  by  Christie  upon  and  relatiiig 
to  the  said  trial  of  the  said  issues,  might  be  paid  bjr 
SaunderSf  and  that  the  bond  might  be  assigned. 

On  the  28th  of  November  1832,  Saunders  applied 
to  the  Court  of  Review  for  a  new  trial  (a)  of  the  first 
issue ;  and  upon  hearing  the  learned  judge's  notes,  and 
the  counsel  of  Saunders  and  Christie,  the  said  Court 
of  Review  declared  its  opinion,  that  the  verdict  upoD 
the  said  first-mentioned  issue  was  not  satis&ctory,  and 
that  it  would  direct  a  new  trial  of  the  said  first  issue, 
or  some  other  inquiry,  for  the  purpose  of  determiniiig 
the  validity  of  the  said  petitioning  creditor's  debt, 
unless  the  Court  should,  upon  hearing  the  petition  of 
Christie,  be  of  opinion  that  the  commission  ought  to  be 
superseded,  upon  the  grounds  appearing  on  the  spedil 
indorsement  on  the  postea  upon  the  second  issue- 
On  the  29th  November  1832,  the  petition  of  Ae 
said  Alexander  Christie  came  on  to  be  heard  beibre 
the  said  Court  of  Review,  and  the  case  was  argued 
before  the  Court  with  reference  to  the  question,  whe- 
ther the  said  commission  ought  to  be  superseded,  by 
reason  of  the  purpose  for  which  the  same  was,  or  ap- 
peared to  have  been,  issued.  And  the  Court,  upon 
reading  the  notes  of  the  evidence  given  upon  the  trill 

(a)  See  the  first  case,  ante,  p.  461. 
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of  the  second  issue,  and  the  special  finding  of  the  jury  1832. 
as  indorsed  upon  the  postea  by  the  learned  judge,  and  ez  ptrte 
also  the  affidavits  filed  in  the  matter  of  the  petition, 
was  of  opinion,  that  in  point  of  fact  the  said  commis- 
sion of  bankrupt  had  been  taken  out  by  the  said 
William  Henry  Saunders,  not  with  any  intent  or  pur- 
pose to  cause  the  estate  and  effects  of  the  said  Alex- 
ander Christie  to  be  distributed  amongst  his  creditors 
in  payment  of  their  debts,  but  merely  with  the  intent 
and  purpose  to  put  an  end  to  the  partnership  subsist- 
ing between  the  said  Chrisiie,  Hoole,  and  Saunders; 
and  held,  that  such  proceeding  was  an  abuse  of  the 
great  seal,  and  therefore  that  the  commission  ought  to 
be  superseded ;  and  thereupon  by  its  order,  dated  the 
S9th  day  of  November  1882,  ordered,  that  the  said 
commission  should  be  superseded,  and  the  costs  of 
■uperseding  the  same  and  incidental  thereto,  and  also 
the  costs  of  Christie  of  and  occasioned  by  the  said 
original  petition,  and  of  the  trials  of  the  said  issues, 
and  hb  costs  of  and  occasioned  by  that  application, 
should  be  paid  by  the  said  William  Henry  Saunders. 

From  this  decision  Saunders  appeals  to  the  judg- 
ment of  the  Lord  High  Chancellor,  humbly  submitting 
that  the  said  commission  ought  not  to  have  been 
superseded* 

Settled  and  approved  by  me, 

T.  Erskine,  C.  J.*' 

Sir  £.  Sugden  and  Mr.  Jacob  appeared  for  the  ap- 
pellant. The  grounds  on  which  the  bankrupt  founded 
)i|8  original  petition  to  supersede  the  commission  were : 
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ISSft,        iBt,  That  there  was  not  a  sufficient  petitioning 

sTZite  ^^'^  ^^^^ '  ^"^  ^^Yf  That  the  commission  was  issued 
Chbxstie.  u  for  the  purpose  of  dissolving  the  partnership,  and  to 
defraud  the  petitioner  of  his  share  of  the  profits.'* 
There  are  two  objections  to  the  decision  of  the  Cout 
of  Review:  Ist^  That  the  issue  has  been  found  in 
favour  of  the  appellant ;  and  Sdly,  That  a  commissioa 
is  not  supersedable,  where  it  has  the  legal  requisitei^ 
and  fraud  is  negatived,  although  the  object  may  be  to 
dissolve  a  partnership. 

Firsts  As  to  the  finding  of  the  issue.  When  llie 
Court  directed  this  issue,  it  was  not  meant  to  try  whe- 
ther the  commission  was  sued  out  to  put  an  end  to  tfie 
partnership,  as  the  judge  put  the  question  to  the  juiy, 
and  which  is  the  legal  result  of  every  commissioD 
regularly  proceeded  with ;  but  to  ascertain,  whether  it 
was  issued  to  compel  a  dissolution  on  certain  terms  pro* 
posed  by  the  petitioning  creditor.  Now  the  jury  have, 
in  the  express  negative  of  the  terms  of  the  issue,  fbmid 
that  the  commission  was  not  issued  for  the  purpose  of 
compelling  the  petitioner  to  agree  to  a  dissolution  of  the 
partnership.  But  the  Court  of  Review  has  wholly  dis- 
regarded this  finding,  and  decided  upon  the  specisl 
indorsement  on  the  postea,  which  was  merely  collateral 
The  order  of  the  Lord  Chancellor,  however,  only  gave 
the  judge  liberty  to  indorse  any  special  circumstances 
as  to  the  issue  directed  to  be  tried,  and  not  to  vary  the 
terms  of  the  issue  itself,  which  it  appears  he  has  done, 
by  the  findings  of  the  jury  indorsed  on  the  postea. 
These  findings  are,  in  truth,  wholly  beside  the  question 
which  the  parties  went  prepared  to  try. 

Secondly,  Even  supposing  that  the  object  of  issuing 
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the  oommission  was  to  dissolve  the  partnership,  yet  18d2. 
where  the  legal  requisites  exist,  and  there  is  no  fraud,  ex  parte 
as  is  expressly  negatived  in  this  case,  a  partner  is  not 
to  be  deprived  of  his  legal  right  to  sue  out  a  commis- 
sion, because  he  may  derive  from  it  some  further 
benefit  than  as  a  mere  creditor,  namely,  that  of  getting 
rid  of  a  bad  partner.  When  any  person  has  a  legal 
rights  Courts  of  Law  will  not  limit  that  right,  because 
the  party  exercising  it  is  actuated  by  a  bad  motive ; 
nor  will  a  Court  of  Equity  interfere  with  a  legal  right, 
unless  the  fraudulent  motive  is  clearly  apparent. 

The  cases,  which  were  cited  in  the  Court  below  in 
support  of  the  supersedeas,  are  inapplicable  to  the 
real  question  before  the  Court.  Ex  parte  Brotvn  (a) 
was  not  an  application  by  the  bankrupt,  but  by  the 
widow  of  a  deceased  partner  of  the  bankrupt,  where 
the  bankrupt  was  solvent;  and  the  commission  had 
been  procured  by  the  bankrupt,  to  defeat  her  of  her 
interest  in  the  partnership.  It  was  therefore  a  clear 
case  of  fraud,  and  quite  different  from  the  present  case. 
In  Ex  parte  Harcouri  (b),  also,  Lord  Eidon's  judgment 
proceeded  entirely  upon  the  commission  having  been 
issued  against  good  faith;  and  the  same  in  Ex  parte 
GalUmore  (c),  where  his  lordship  said,  that  process  in 
bankruptcy  was  affected  by  the  same  species  of  fraud, 
which  would  invalidate  the  process  in  any  other  Court. 
So  that  it  would  appear,  from  these  cases,  that  a  com- 
mission of  bankrupt  is  only  to  be  controlled  in  a  case 
of  fraud,  in  the  same  way  as  a  Court  of  Law  would  in- 
terfere to  prevent  the  abuse  of  its  own  process. 

(a)  1  Rom,  151.  (6)  2  Rose,  214.  (e)  2  Roie,  424. 
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1838.  But  in  the  case  of  Ex  parie  Wilbeam^a),  where 

EzMuie      fraud  was   negatived,  as  in  the  present  case.  Sir  J. 
C..»T...     j^„^^  ,^f„,,d  ^  supersede  a  comn>is«on,  notwitli- 

Standing  it  was  issued  by  the  petitioning  creditor  in 
concert  with  the  bankrupt's  partners,  with  a  Tiew  of 
dissolving  the  partnership.  His  honour  says:  "  The 
petitioning  creditor  appears  to  have  considered  it  to 
be  a  prudent  measurei  to  get  the  bankrupt  out  of  a 
partnership  with  which  he  had  extensive  deafings. 
Taking  this  hon&fide  to  be  his  object,  it  cannot  defeat 
the  commission.  A  commission  is  not  to  be  super- 
seded, because  the  petitioning  creditor  has  a  bye 
motive  beyond  the  distribution  of  the  estate.*'  So  m 
Ex  parte  Boume{b\ — where  the  commission  was  origi- 
nally issued  for  an  improper  purpose,  but  that  purpose 
being  defeated,  the  petitioning  creditor  asserted  hii 
right  to  work  the  commission  for  the  purpose  recog- 
nized by  law,  namely,  for  the  benefit  of  himself  and  die 
other  creditors  of  the  bankrupt, — Sir  J.  Leach  said, 
**  If  a  commission  issued  upon  an  unjust  motive  be- 
comes an  efficient  instrument  of  fraud,  and  the  bankrupt 
cannot  be  relieved  from  the  fraud  of  which  the  com- 
mission is  an  instrument,  but  by  superseding  Aa 
commission,  the  Court  will  interfere  and  supersede  die 
commission,  in  order  to  defeat  the  fraud ;  but  however 
unjust  the  motive  of  the  petitioning  creditor  may  be,  if 
the  fraudulent  purpose  may  be  defeated  without  so* 
perseding  the  commission,  the  Court  will  notinterfeKi' 
And  although  Lord  Eldon  afterwards  reversed  that 
decision,  upon  appeal,  yet  he  admits  that  a  comminioo 
may  be  issued  with  a  double  object.    [But  Lord  £&fo 

(a)  Buck,  461.  (6)  1  G.  &  J.  311. 
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says,  that  the  distribution  of  the  bankrupt's  effects  is  1832. 
the  only  legitimate  object  of  a  commission.]  IJiat  is  es  puts 
the  necessary  consequence  of  a  commission.  In  the  ■■"'^ 
jfiresent  case,  the  judge  might  just  as  well  have  asked 
the  jury  to  say,  whether  the  commission  was  issued 
with  an  intention  that  an  assignment  should  be  made 
of  the  bankrupt's  estate  and  effects,  as  to  ask  whether 
the  purpose  was  to  distribute  those  effects.  ^Vhat  a 
situation  would  a  trader  be  placed  in,  if  he  could  not 
issue  a  commission  against  his  partner,  after  he  had 
committed  an  act  of  bankruptcy !  Put  the  case  of  a 
jpUDg  man  admitted  as  a  partner  in  a  banking  house, 
who  enters  into  speculations  in  the  name  of  the  firm, 
which  would  involve  the  other  partners  in  ruin,  unless 
they  immediately  dissolved  the  partnership.  Is  it  to 
be  said,  that  one  of  his  partners,  who  is  a  creditor  for 
lOOL  and  upwards,  is  not  to  issue  a  commission  against 
him,  because  his  governing  motive  is  to  effect  a  dis- 
solution of  the  partnership,  and  prevent  the  house 
from  being  ruined  by  the  extravagance  of  the  bank- 
rupt? Such  a  doctrine  as  this  would  be  most  unrea- 
sonable and  unjust.  In  the  present  case,  there  is  no 
evidence  whatever  that  the  petitioning  creditor  did  not 
intend  to  work  this  commission,  and  therefore  what 
Lord  Eldon  says,  in  Ex  parte  Bourne  ^  is  applicable  to 
this  case.  His  words  are,  "  if  the  object  of  the  com- 
mission is  to  put  a  stop  to  an  action,  and  at  the  same 
time  to  prosecute  the  commission,  with  a  view  to  the 
wtribution  of  the  estate  amongst  all  the  creditors,  I 
will  not  say  that  a  commission  with  such  double  ob- 
ject should  not  stand."  In  conclusion,  therefore,  we 
submit,  Ist,  That  even  supposing  the  Court  should 
decide  the  indorsement  of  the  judge  upon  the  postea 
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1SS2.  to  be  correct,  yet  as  there  is  no  fraud  found,  to  war- 
fisparfa  ^^^^  ^^^  supersedeas,  the  judgment  of  the  Court  of 
C«,m«.     R^^j^^  ^^3^  ^^  reversed.      And   secondly,  if  your 

lordship  should  think  that  the  special  finding  on  the 
poatea  was,  as  we  contend  it  is,  inconsistent  with  the 
terms  of  the  issues,  then  that  you  will  not  act  upon 
such  finding,  in  direct  opposition  to  the  previous  ver* 
diet  of  the  jury. 


Mr.  Stoanston,  and  Mr.  Montagu,  for  the  respondent 
It  has  been  contended  on  the  other  side,  that  it  would 
be  unjust  to  prevent  one  member  of  a  partnership  from 
issuing  a  fiat  against  a  partner  who  has  committed  an 
act  of  bankruptcy,  because  the  continuance  of  the  part- 
nership might  involve  all  the  members  of  it  in  ruin. 
But  this  is  merely  an  imaginary  evil ;  for  the  proper 
remedy  in  such  a  case  would  be  to  file  a  bill  in  equity 
for  a  dissolution  of  the  partnership,  and  not  by  the 
indirect  proceeding  of  issuing  a  fiat  in  bankruptcy. 
"  The  real  question,*'  as  Lord  Eldon  says,  in  Ex  parte 
Bourne  (a),  '*  results  to  this,  What  was  the  purpose  with 
which  this  commission  was  issued?*'  In  a  subse- 
quent part  of  his  judgment,  also,  he  adds,  "  I  think 
myself  justified  in  saying,  and  bound  to  say,  that 
if  the  object  of  this  commission  was  to  stay  the 
action,  and  not  to  work  the  commission,  as  a  comnuf* 
sion  for  the  benefit  of  the  creditors,  this  Court  will  not 
permit  it  to  stand.**  It  has  also  been  urged  in  support 
of  the  argument  for  the  appellant,  that  if  the  legil 
requisites  for  a  commission  exist,  the  Court  wiU  not 
regard  the  motives  of  the  petitioning  creditor.  But 
though  a  Court  of  Law  may  not  look  at  the  motives  cf 

(a)  2G.&  J.  140. 
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a  creditor^  who  avails  himself  of  its  process  against  his        1882. 
debtor,  and  who  has  only  his  own  interest  to  consider      ^^ptrte 
in  the  proceeding,  yet  it  can  never  be  contended  that      CHRitm. 
so  severe  a  process  as  a  commission  of  bankrupt,  which 
the  law  has  provided  for  the  benefit  of  the  general  body 
of  the  bankrupt's  creditors,  may  be  issued  by  any  indi- 
vidual for  his  own  exclusive  benefit ;  or  that  when  it 
has  been  thus  obtained  by  a  creditor  by  concealing  his 

motive,  this  Court  will  refuse  to  supersede  it  when  the 
motive  is  discovered.  Ex  parte  Bourne  {a)^  which  has 
been  so  often  referred  to  in  this  argument,  is  a  decided 
authority  against  such  a  position. 

With  respect  to  the  finding  of  the  jury,  as  indorsed 
on  the  postea,  we  contend  there  is  quite  sufficient  found 
by  the  jury  to  satisfy  the  conscience  of  the  Court,  and 
to  enable  it  to  decide  in  favour  of  the  supersedeas. 
For,  however  informal  the  postea  may  be  considered, 
the  Court  will  not  suffer  itself  to  be  fettered  by  any 
defect  of  form,  but  will  only  regard  the  substantial 
justice  of  the  case.  After  the  trial  of  an  issue  directed 
by  the  Court,  if  it  is  not  quite  satisfied  with  the  verdict, 
the  Court  will,  upon  further  directions,  look  at  all  the 
evidence  originally  before  it,  as  well  as  the  evidence 
appearing  upon  the  trial  of  the  issue;  and  if  the  result 
of  the  inquiry  proves  still  unsatisfactory,  the  Court  will 
disregard  the  verdict,  or  even  overrule  the  decision  of 
a  Court  of  Law,  upon  a  case  sent  for  its  opinion: 
UUerson  v.  Vernon  (6),  Hampson  v.  Hampson  (c).  And 
in  Siace  v.  Mabbot  (d),  a  very  remarkable  case  is  refer- 
led  toby  l^ovd Hardmckef  which  occurred  before  Lord 
where  there  had  been  no  less  than  five  trials  in 

(a)  2  G.  &  J.  141.  (b)  3  T.  R.  539 ;  4  T.  R.  670. 

(o)  3  V.  &  B.  43.  (d)  2  Ves.  664. 

M  M  S 
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1832.       favour  of  the  validity  of  a  deed  alleged  to  have  been 
Ezptrte      forged,  and  in  spite  of  all  these  verdicts  laord  King 

HRisTXB.  je(»feed  it  to  be  cancelled,  as  the  trials  were  unsatis- 
factory to  his  own  mind.  In  directing  the  issue  in  the 
present  case,  the  Court  permitted  any  special  circum- 
stances  to  be  indorsed  by  the  judge  upon  the  posiea^ 
as  he.might  think  fit.  This  reservation  was  inte^nded 
to  prevent  the  object  of  the  Court  from  being  defeated 
by  a  return  of  part,  instead  of  the  whole  truth  of  the 
case.  That  object,  therefore,  having  been  now  attained, 
by  the  judge's  indorsement  upon  the /lo^^^a,  and  the 
Court,  having  before  it  the  whole  of  the  evidence  upon 
the  trial,  and. the  affidavits  upon  the  original  petidon, 
can  have  no  doubt  as  to  the  real  facts  of  the  case,  and 
will  therefore  not  permit  a  commission  to  stand,  which 
has  been  issued  for  the  mere  purpose  of  dissolving  a 
partnership. 

Sir  Edward  S^gden  in  reply.  The  law  is  not  dis** 
puted,  that  a  commission  is  supersedable,  if  it  be  issued 
for  a  fraudulent  purpose,  or  if  the  petitioning  creditor 
has  no  intention  of  working  it  as  a  commission.  But 
in  this  case  fraud  is  expressly  negatived,  even  by  the 
indorsement  on  the  postea,  which  is  so  much  relied  on 
by  the  other  side ;  and  there  is  no  evidence  that  the 
petitioning  creditor  did  not  intend  to  work  this  com* 
mission,  except  the  inference  that  may  be:  drawn  firom 
the  indorsement  on  the  postea,  which  was  made  by  the 
learned  judge,  under  the  mistaken  notion  that  the  issue 
directed  was  not  the  real  issue  intended  to  be  tried. 
In  order  to  justify  the  superseding  of  this  commission^ 
it  ought  to  have  been  expressly  proved  that  Satmderi, 
when  he  issued   it,  ,had  ^  no  intention    to.  work  it; 
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and  if  this  bad  been  shown,  it  would  have  destroyed        18S2. 
the  argument  of  the  other  side;  for  if  there  was  no       ibc^^ 
intention  to  work  the  commission,  it  could  not  have      ^«*""*- 
been  issued  for  the  purpose  of  putting  an  end  to  the 
partnership;  as  it  is  the  assignment,  and  not  the  com- 
missioi^,  which  effects  the  dissolution.     If,  upon  the 
proceedings  as  they  now  appear,  the  Court  should  not 
feel  itself  justified  in  reversing  the  order  of  the  Court 
of  Review,  then  we  submit  that  the  appellant,  on  the 
ground  of  surprise,  ought  to  have  an  opportunity  of 
producing  further  evidence,  either  upon  a  new  trial, 
or  some  other  inquiry  which  the  Court  may  think 
proper  to  direct. 

Cur.  adv.  vult. 

1833. 

Lord  Brougham,  L.  C. — The  frame  of  the  second     ^«5««*  ^^* 
issue,  which  I  directed  in  this  case,  appears  not  to  have 
been  distinctly  understood  by  the  learned  judge  who 
tried  it  (o) ;  for  he  seems  to  have  considered  thfit  the 

(a)  It  may  be  permitted  to  observe,  nevertheless,  that  the  terms  of  the 
issue  are,  to  say  the  least  of  them,  wrapped  up  in  somewhat  of  an  ambiguous 
phraseology.  As  well  indeed  might  it  be  said,  when  a  man  is  arrested, 
who  refuses  to  pay  a  debt,  and  who  prefers  imprisonment  to  payment,  that 
the  writ  was  issued  against  him  for  the  purpose  of  compelling  him  to  agre* 
to  pay  the  debt,— as  that  the  commission  in  this  case  was  issued  against  the 
petitioner,  who  had  already  positively  refused  to  dissolve  the  partnership,  for 
the  purpose  of  compelling  him  to  agree  to  a  dissolution ;  when  all  agreement 
was  out  of  the  question,  and  nothing  was  contemplated  by  the  petitioning 
creditor,  but  the  legal  effect  of  the  commission,  which  would,  independently 
of  any  agreement,  of  itself  compel  a  dissolution. 

Whether  the  learned  judge  understood  the  meaning  of  the  issue 
which  was  sent  to  him  to  try,  will  be  best  seen  from  the  mode  in  which  he 
charges  the  jury,  preparatory  to  their  verdict.  According  to  the  short-hand 
writer's  notes,  it  appears  that  he  told  them,  that  the  terms  of  the  issue  did 
Bot  convey  the  real  facts  and  circumstances  which  the  Lord  Chancellor 
Hished  to  be  tried ;  for  that  eVen  if  the  purpose  of  suing  out  the  commission 
was  to  compel  the  pluntiff  to  agree  to  a  dissolution  of  the  partnership,  th^ 


502  CASES  IN  BANKRUPTCY. 

1832.  only  object  was  to  ascertain  uhetber  or  not  the  sole 
£j^^^  purpose  of  the  petitioning  creditor  was  to  dissolve  the 
Cbaistik.  partnership;  whereas  the  chief  object  1  had  in  view, 
when  this  matter  was  last  before  me,  was  to  have  it 
ascertained,  whether  or  not  the  commission  had  bees 
issued  by  Saunders  to  compel  his  partner,  Christie^  to 
agree  to  a  dissolution  of  the  partnership;  because  there 
could  be  no  doubt  whatever,  if  such  was  Saumder^g 
intention,  the  commission  would  be  wholly  void.  One 
event,  therefore,  of  the  trial  would  at  once  have  dit- 
posed  of  the  whole  question,  though  the  other  event 
would  not  have  been  equally  decisive,  I  was  therefore 
strongly  inclined  to  direct  a  third  issue,  to  ascertain  the 
matter  to  which  the  indorsement  on  the  posiea  relates; 
but  after  attentively  considering  the  evidence  in  the 


could  not  say  that  that  was  the  object,  looking  at  the  terms  of  tlie  h 
it  was  by  virtue  of  the  assignment,  that  the  partnership  would  be  dissolred, 
tod  not  by  Saundert  suing  out  the  commission  and  holding  it  in  temrtm  tilt 
the  plaintiff  agreed  to  dissolve  the  partnenhip.  He  observed,  there  wmm 
evidence  that  any  stipulation  had  been  made  by  the  defendant  not  to  open 
the  commission,  if  the  plaintiff  would  dissolve  the  paxtnership ;  bot,  on  the 
contrary,  that  he  proceeded  to  open  the  commission,  without  any  sach  pit- 
posal,  and  that  the  partnership  was,  therefore,  dissolved  by  operation  of  lint. 
For  these  reasons,  the  learned  judge  directed  the  special  indonemeat  oa  the 
postea,  in  order,  as  he  said,  to  meet  the  wishes  of  the  Chancellor,  and  Id 
terminate  the  disputes  between  the  parties.  Now,  if  the  learned  jadge  hai 
not  directed  the  jury  to  find  as  they  did,  the  expense  of  a  third  issaa  vaaU 
have  been  unavoidable,  to  ascertain  this  simple  fact,  namely,  what  was  the 
petitioning  creditor's  real  motive  in  issuing  the  commiuioo.  For,  noiwitih 
standmg  the  jury  might  find  that  the  commission  was  not  iasoed  far  lb 
purpose  of  compelling  the  bankrupt  to  agree  to  a  di$wlMtion  of  the 
ship,— a  verdict,  indeed,  which  they  could  not  in  strictnesa  retBiiit 
there  had  been  evidence  that  the  petitioning  creditor  abstained  Inun 
the  commission,  and  hung  it  out  merely  in  terrortm  over  the  baaionipt  to 
induce  him  to  agree  to  such  dissolution, — yet,  nou  cnuiat,  that  it  was  aft 
issued  with  the  sole  object  of  effecting  a  dissolution  of  the  parta«sliip»  iv 
spite  of  the  refusal  of  the  bankrupt  to  enter  into  any  agrQeaKBt  for  thst 
purpose* 


CASES  IN  BANKRUPTCY.  603 

« 

cause,  both  in  this  Court  and  at  the  trial,  as  well  as        1B32. 
that  which  appears  on  the  face  of  the  proceedings       Expaite 
under  the  commission,  and  having  also  conferred  with        *»»«»• 
the  learned  judge  who  tried  the  cause,  I  think  there 
28  no  doubt  of  the  material  facts  of  the  case, — ^that 
those  facts  are  as  found  by  the  jury,  and  that  I  aib 
justified  in  considering  the  case  as  standing  thus:  the 
petitioning  creditor,  Saunders,  did  not  issue  the  com- 
miasion  for  the  purpose  of  compelling  Christie  to  agree 
to  a  dissolution  of  the  partnership  subsisting  between 
him  and  Saunders,  and  without  any  view  of  further 
working  the  commission.     Neither  did  he  sue  it  out  to 
take  an  undue  advantage  over  Christie  in  settling  the 
partnership  affairs,  nor  to  obtain  the  partnership  busi- 
ness for  himself  and  bis  other  partner  Hoole,     But  he 
did  sue  out  the  commission,  not  for  the  purpose  of 
causing  the  bankrupt's  effects  to  be  distributed  amongst 
his  creditors,  but  for  the  sole  purpose  of  putting  an 
end  to  the  partnership.     Therefore,  though  it  is  not 
proved  that  he  had  no  intention  of  working  the  com- 
mission, it  is  certain  that  he  only  intended  to  work  it 
ao  far,  and  no  further,  as  might  be  necessary  for  accom- 
plishing his  sole  and  governing  purpose  of  effecting 
the  dissolution  of  the  partnership.     It  is  true,  that  the 
suing  out  a  commission  of  bankrupt  is  a  matter  of 
right;  but  this  Court  has  always  kept  such  a  control 
over  the  proceedings  under  it,  even  in  the  earliest 
•tage  of  them,    as  to  see   that  there  has  been  no 
abuse  of  its  process.     And  while  in  Courts  of  Law, 
which  have  no  jurisdiction  but  to  inquire  how  far  the 
pxoviaions  of  the  statutes  have  been  complied  with,  a 
eommission  has  been  held  valid,  which  has  the  legal 
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IBSft.  requisites  to  support  it;  yet,  in  this  Court,  the  conduct 
Ujj^^  of  the  party  having  the  carriage  of  the  commission  has 
CBRitTiB.  always  been  subject  to  review ;  and  the  whole  proceed- 
ings, how  firm  soever  at  law,  have  been  set  aside,  if  the 
powers  given  by  the  commission  have  been  perverted 
by  the  petitioning  creditor  to  purposes  foreign  to  its 
legitimate  object.  It  was  upon  this  principle,  that 
Lord  Loughborough  superseded  the  commission  which 
had  been  issued  against  Mr.  Bowes  (a),  on  an  act  of 
bankruptcy  committed  above  ten  years  previously;  it 
being  plain,  that  the  object  of  the  petitioning  creditor 
in  taking  out  the  commission  was  to  help  him  in  some 
other  proceedings,  which  he  had  instituted  agdinst  the 
bankrupt.  There  is  nothing,  however,  in  the  bank- 
rupt law,  which  prevents  a  stale  demand  from  being 
made  the  ground  of  a  commission,  or  prohibits  a  cre- 
ditor, who  is  engaged  in  other  legal  proceedings,  from 
obtaining  the  benefit  of  a  commission,  under  which  be 
may  be  sure  of  being  chosen  assignee.  Yet  because, 
in  Mr.  Bowes'  case,  it  was  apparent  that  the  general 
relief  of  creditors  was  not  the  object  of  the  conunissioo, 
but  merely  to  determine  a  particular  question  between 
the  bankrupt  and  the  petitioning  creditor,  and  it  wti 
plain  that  the  petitioning  creditor  would  be  able  to 
give  himself  the  whole  management  of  the  bankruptcy, 
Lord  Loughborough  superseded  it.  In  Ex  parte 
Bourne  (6),  also,  Lord  Eldon  (referring  to  this  decisioo 
of  Lord  Loughborough)  observes,  that  if  a  commissioD 
be  taken  out  for  a  particular  purpose  only,  it  is  an 
abuse  of  the  great  seal,  and  cannot  stand.  The  con* 
stant  pfaotice  of  superseding  a  commission,  thbogii 
perfectly  valid  at  law,  on  the  ground  of  concert,  rested 

(fl)  4  Ves.  168.  (&)  2  G.  &  J.  142. 
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on  the  same  principle,  and  required  a  provision  of  the  ISS2. 
legislature  to  abolish  it.  The  uniform  rule,  then,  I  ex  parte 
take  to  be  this: — If  a  commission  is  issued  for  a  C"*"^"- 
purpose  wholly  foreign  to  the  object  of  the  bankrupt 
laW|  such  as  to  stay  an  action,  determine  a  lease,  or 
dissolve  a  partnership,  it  shall  not  be  permitted  to 
stand ;  because  the  process  of  the  great  seal  has  been 
abused,  in  being  perverted  to  a  purpose  it  was  never 
designed  to  serve.  There  may  be  cases,  I  admit,  in 
which  different  motives  may  combine  to  influence  the 
petitioning  creditor,  and  more  objects  than  one  may 
be  attained  by  a  commission,  and  yet  the  Court  will  not 
interfere,  if  there  has  been  no  fraud,  or  other  improper 
conduct  on  the  part  of  the  petitioning  creditor,  not- 
withstanding he  may  have  been  actuated  by  other 
motives,  besides  those  of  distributing  the  bankrupt's 
estate.  Such  was  the  case  of  Ex  parte  Wilbeam{a), 
where  bye-motives,  as  they  were  termed,  mixed  them- 
selves with  the  intentions  of  the  party  who  issued  the 
commission.  And  in  Ex  parte  Bourne  (6},  Lord  Eldon 
purposely  abstains  from  saying  ''  what  would  be  the 
law,  if  there  was  a  double  purpose,  one  of  which  was 
consistent  with  the  legitimate  objects  of  a  commission." 
There  is  no  need  to  dwell  more  on  the  cases  relating 
to  this  question ;  for  excepting  the  dictum^  rather  than 
tfae  decision,  of  Sir  J.  Leach,  in  Ex  parte  Bourne  (c), 
in  which  Lord  Eldon  did  not  concur,  and  the  lan- 
guage used  by  the  same  learned  judge  in  Ex  parte 
Wilbeam{d)f  which  was  several  years  anterior  to  Ex 
parte  Bourne,  there  is  nothing  to  be  met  with  in  the 
booksj  which  tends  in  any  degree  to  relax  the  rule,  thut 

(a)  6  Mad.  3;  S.  C.  Buck.  459.  (6)  2  G.  &  J.  142; 

(e)  1  O.  &  J.  316.  (d)  Buck,  459. 


Chriitii. 
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1832.       a  commission  of  bankruptcy  is  supersedablei  if  it  is 
Eiparte       ^^^  ^^^  merely  to  dissolve  a  partnership. 

The  conduct  of  the  petitioning  creditor  in  this  caie 
being  worthy  of  no  approbation,  he  must  pay  the  costs 
both  of  the  proceedings  in  the  Court  below,  and  of 
this  appeal. 

Judgment  affirmed,  with  costs. 


Southampton 

Buildings,  f^x  parte  Lloyd. — In  the  matter  of  Baker. 

November  29. 

Costs  of  the       This  was  a  petition  under  the  18th  section  of  6  GeoA. 

application  to  ^  ^ 

substitute  ano-    c.  16.,  praying  to  substitute  the  debt  of  a  creditor  who 

ther  debt  for  the 

debtofthepeti-  had  proved,  for  the  debt  of  the  petitioning  creditor, 

tor,  ordered  to     the  latter  being  found  insufficient  to  support  the  fiat 

pcu^JoniDgcre-   The  petitioning  Creditor,  it  appeared,  was  an  assignee 

^^^'  under  another  bankruptcy;  and  the  only  question  in 

this  case  was,  whether  the  costs  of  this  application 

should  be  paid  by  the  petitioning  creditor,  or  out  of 

the  estate  of  the  present  bankrupt. 


Mr.  Montagu,  in  support  of  the  petition,  cited  the 
case  of  Ex  parte  Hall  {a),  where  the  Vice-Chancellor 
ordered  the  costs  to  be  paid  out  of  the  bankrupt's 
estate. 

The  Court,  however,  thought  that  the  costs  of  the 
application  should,  under  the  circumstances  of  this 
case,  be  paid  by  the  original  petitioning  creditor,  and 
not  imposed  on  the  estate  of  the  present  bankrupt. 

(a)  Mont.  &  M.  39. 
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1832. 
Ex  parte  Hunter. —  In  the  matter  of  Blaoburn.         „  "T     , 

X  HIS  was  a  petition  similar  to  that  in  the  last  case ;    November  29. 
but  though  the  Commissioners  had  found  the  petition-  J^^i^^fi^' 
ing  creditor's  debt  insufficient  to  support  the  fiat,  they  ^f^^allS 
did  not  find,  that  the  debt  proposed  to  be  substituted  i°s«ffic>«jt  ^J 

'  ^     *^  support  the  ilmt, 

was  incurred  not  anterior  to  the  debt  of  the  petitioning  ^ey  ihoold  also 

*  ezpiesslj  find, 

creditor.  that  the  debt 

propoeed  to  he 

The  Court,  therefore,  made  an  order  to  refer  it  back  J^^^JJS^t"'** 
to  the  Commissioners^  to  inquire  whether  the  debt  pro-  anterior  to  the 

^  ■         petitioniDg  cre- 

posed  to  be  substituted  was  anterior,  or  not,  to  the  ditor'sdeht 
debt  of  the  petitioning  creditor,  in  point  of  contract,-— 
and  if  not,  then  the  order  of  substitution  to  be  drawn 
up  accordingly. 


Ex  parte  Hudson. — In  the  matter  of  IIoche. 

Sam€  day, 

X  HIS   was  a  petition  of  the  assignees    against   the  Order  made  on 

.     ,  .         n  1  ^^®  solicitor  to 

solicitor  to  the  commission,  praying  for  an  order  on  deliver  up  the 
him  to  deliver  up  the  proceedings  to  the  petitioners,  as  and  pay  over 

11  .  ^.1  .    -  •  1*11      monies  to  the 

well  as  to  pay  over  to  them  certain  monies  which  he  assignees. 
retained  in  his  hands.  There  was  an  affidavit  that  no 
lien  was  claimed  by  the  solicitor  for  the  detention  of 
the  proceedings,  and  that  the  amount  of  his  bill  had 
been  paid ;  notwithstanding  which  he  refused  to  deliver 
up  the  proceedings,  or  pay  over  the  money. 

Mr.  K.  Parker  appeared  in  support  of  the  petition. 

The  Court  made  the  order  as  prayed,  referring  it 
to  Mr.  Commissioner  Williams,  to  ascertain  the  amount 
of  the  balance  due  from  the  solicitor,  and  directing 
him  to  pay  the  costs  of  this  application,  and  of  the 
subsequent  inquiry. 
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18d2. 

Ex  parte  Robert  Wood. — In  the  matter  of  Henry 

Southampton  •••st- 

Buiidingt,  Wood, 

November  20, 

By  a  deed  of     THIS  was  the  petition  of  a  creditor  of  the  bankrupt, 

composition  en- 

tereaintoby      pravinfT  that  another  creditor  of  tlie  name  of  John 

thebankrapt        r     "^     » 

with  his  credi-  Brown  might  be  ordered  to  refund  to  the  assignees 

5  September  what  he  had  received  under  a  deed  of  composition 

to  pay  themiOi.  which  he  and  some  other  creditors  had  entered  into 

Ufoins^ments  ^^^  ^^  bankrupt,  and  that  his  proof  already  made 

^^d^n  of  "^^g^^  b«  expunged ;  with  liberty  for  him  to  prove  his 

ton  rovMsnted  <^"8*"*'  ^^^^  ®°  refunding  the  amount  of  the  conipo* 

to  relMse  him  gition.    The  petition  stated,  that  when  the  matter  was 

from  his  debts,  ^ 

as  soon  as  both  brought  before  Mr.  Commissioner  Holroyd^  he  ordered 

instahnentswere  ^  , 

paid.  This  deed  the  following  special  case  to  be  drawn  up  for  the  opi- 

was  executed         .  n   i  .    ^ 

only  by  the  nion  of  tblS  Court. 

major  part  of 
the  crfxlilors. 

mentof  UwT^"  "  ^^  ^^  Court  of  Bankruptcy. 

onlhe'suJocl  In  the  matter  oi  Henry  Wood,  a  bankrupt 

Mmmis^on  *  "^  special  case  for  the  opinion  of  the  Court  of  Review, 

issued  on  an  settled  and  agreed  upon  between  Robert  Wood,  of 

act  of  bankrupt-  ®  ^ 

cy  committed  in  Perry  Hill  Cottage,   Warplesden,   in  the  county  of 

June  1831* 

Held,  that  the     Surrey,  Esquire,  a  creditor  of  the  said  bankrupt,  who  has 

creditors,  who  ,  .  /»   i  •  •        i         •     a 

had  received  the  not  received  any  portion  of  the  composition  heremaner 
were  entitled  to'  mentioned;  dindi  John  Brown,  of  Great  Surrey  Street, 
residue  of  their  Blackfriars  Road,  fringe  maker,  on  behalf  of  himself, 
re^funding  the  ^^^  ^^^'  ^"^  ^^^  ^^^^  John  Brown  and  Thomas  Leggt 
TnSenu  ^"^     as  assignees  of  the  estate  and  effects  of  the  said  bank- 

rupt ;  and  approved  by  Edward  Holroyd,  Esquire,  the 
Commissioner  acting  in  the  said  commission,  in  pur- 
suance of  an  order  made  by  the  said  Commissioneri 
with  the  consent  of  the  said  Robert  Wood  and  Joh 
Brown,  and  of  the  said  assignees,  at  a  meeting  of  the 
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nreditors  of  the  said  bankrupt,  originally  held  on  the        1832. 
id  day  of  July  1832,  and  held  by  adjournment  on  the      ^Tparte 
Ist  day  of  August  1888.  ^~''- 

The  said  bankrupt,  on  the  22d  August  1831,  called 
lis  creditors  together^  when  he  communicated  to  them 
lis  inability  to  pay  his  debts  in  full,  and  proposed 
o  them  that  they  should  accept  the  sum  of  lOs,  in 
he  pound  on  the  amount  of  their  respective  debts, 
o  be  paid  in  two  instalments  of  5s.  each;  the  first 
DStahnent  to  be  paid  on  the  execution  of  a  deed  of 
compromise,  and  the  other  at  a  subsequent  period; 
mch  second  instalment  to  be  guaranteed  by  a  friend  of 
lie  said  bankrupt.  The  majority  of  the  creditors  pre* 
lent  at  the  meeting  acquiesced  in  the  proposed  arrange- 
nent. 

In  pursuance  of  such  arrangement^  a  deed  of  com- 
iTomise  was  prepared  by  the  solicitors  of  the  said  bank- 
npt,  and  is  in  the  words  and  figures  following;  that  is 
o  say,  "  This  indenture,  made  the  5th  day  of  Septem- 
ber, in  the  year  of  our  Lord  1831,  between  Henry 
Wood,  of  Jermyn  Street,  St.  James's,  in  the  county  of 
liCddlescx,  upholsterer,  of  the  first  part;  Herbert 
Wpatt,  of  Earl's  Court,  Brompton,  in  the  said  county 
if  Middlesex,  esq.  of  the  second  part;  and  the  several 
kber  persons  whose  names  are  hereunto  subscribed 
ind  seals  affixed,  creditors  respectively  of  the  said 
Wemry  Wood,  of  the  third  part.  Whereas  the  said 
Hetuy  Wood  is  indebted  to  the  said  several  persons, 
Murties  hereto,  of  the  third  part,  in  the  several  sums 
if  money  set  opposite  to  their  respective  names,  which 
le^is  unable  to  pay;  and  the  said  several  persons  have 
igreed  to  .accept  a  composition  of  IQs.  in  the  pound 
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1852.  upon  their  said  debts,  to  be  paid  by  two  instahnents  of 
Eipiirto  ^'  ^"  ^^®  pound  each  on  the  days  hereinafter  men- 
Wooo.  tioned;  and  the  said  Herbert  Wyatt  hath  agreed  to 
secure  the  payment  of  the  last  instahnent  in  manner 
hereinafter  mentioned.  Now  this  indenture  witnessedi, 
that  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  said  several  debts  so  owing  to  then 
as  aforesaid,  the  said  H.  Wood  doth  hereby,  for  hin- 
self,  his  heirs,  executors,  and  administrators,  corenant 
with  the  said  several  persons  hereto  of  the  third  patt, 
and  with  each  and  every  of  them,  and  each  and  eveiy 
of  their  heirs,  executors,  and  administrators,  that  he 
the  said  H.  Wood  shall  and  will,  on  or  before  the  ISA 
day  of  September  now  next,  pay  to  each  of  them  the 
said  several  persons,  parties  hereto  of  the  third  pai^ 
so  much  money  as  will  be  equal  to  5«.  in  the  pound 
upon  the  amount  of  their  said  respective  debts ;  and  abo 
shall  and  will,  before  the  19th  day  of  April  now  next, 
also  pay  to  each  of  them  a  fiurther  sum  of  money,  equal 
to  5#.  more  in  the  pound,  upon  the  said  amount  of  their 
respective  debts;  so  that  each  of  the  said  sevenl 
persons  shall,  in  manner  aforesaid,  receive  an  amoaot 
equal  to  \0s.  in  the  pound  upon  the  amount  of  his^  her, 
or  their  debts.  And  in  further  pursuance  of  the  said 
agreement  the  said  Herbert  Wyatt  doth  hereby,  far 
himself,  his  heirs,  executors,  and  administrators,  ech 
venant  with  the  said  several  persons  parties  hereto  of 
the  third  part,  and  with  each  of  them,  and  eadi  of 
their  executors,  administrators,  and  assigns,  in  manner 
following;  that  is  to  say,  that  the  said  H.  Wood,  ik 
heirs,  executors,  or  administrators,  shall  and  will,  on 
or  before  the  said  19th  day  of  April  next,  weD  and 
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titdy  pay  to  each  of  the  seTeral  persons  parties  hereto        \BS9. 
of  the  third  part,  the  said  two  instalments  of  Ss.  in  the       £^  p^^ 
pound  upon  the  said  amount  of  their  said  respective       Wood. 
debts;  and  in  case  of  the  said  H,  Wood  making  default 
in  such  last-named  payment,   then  that  he  the  said 
Herbert  Wyatt  shall  within  14  days  next  after  such 
dtfauk  pay  to  each  of  the  said  several  persons  the 
amount  of  the  said  second  instalment.    And  in  pur- 
SBitice  of  the  said  agreement,  and  in  consideration  of 
the  covenant  hereinbefore  entered  into  by  the  said 
Henry  Wood  and  Herbert  Wyatt,  they  the  said  several 
persons,  parties  hereto  of  the  third  part,  do  hereby 
wverally  and  respectively,  but  not  the  one  for  the  other 
or  otbersu>f  them,  but  each  one  only  for  himself  and 
hit  own  heirs,  executors,  administrators,  partners,  and 
assigns,  covenant  with  the  said  H.  Wood,  his  executors 
and  administrators,  in  manner  following ;  that  is  to  say, 
that  they  the  said  several  persons,  parties  hereto  of 
the  third  part,  shall  and  will,  and  do  hereby  accept 
and  agree  to  receive  the  said  sum  of  10^.  in  the  pound 
on  the  amount  of  their  said  respective  debts,  to  be  paid 
by  the  instalments  and  on  the  days  and  in  manner 
hereinbefore  mentioned,  as  a  composition  on,  and  in 
full  discharge  and  satisfaction  of,  their  said  respec- 
tive debts,  and  of  all  claims,  actions,  suits,  judgment 
or  demands    against  the  said  /f.  Wood   in  respect 
thereof;  and  that  if  the  said  instalments  shall  be  paid 
in  manner  hereinbefore  provided,  then  that  they  the 
said  several  persons,  parties  hereto  of  the  third  part, 
shall  and  will,  if  thereunto  required  by  the  said  H. 
Wood,  but  nevertheless  at  the  costs  and  charges  of  the 
said  H.  Wood,  execute  to  the  said  if.  Wood  one  or 
more  sufficient  releases  and  discharges  from  their  said 
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lSd2.  respective  debts,  and  of  and  from  all  claims,  bilb, 
j^p^rte  securities,  actions,  suits,  judgments,  and  demands  in 
Wood.  respect  thereof.  And  the  said  several  persons,  parties 
hereto  of  the  third  part,  do  hereby,  in  manner  and 
form  aforesaid,  further  covenant  with  the  said  H.  Woodt 
that  until  de£Eiult  shall  be  made  in  payment  of  the  said 
composition  by  the  instalments,  and  on  the  days  herein- 
before mentioned,  they  the  said  several  persons,  parties 
hereto  of  the  third  part,  shall  not,  nor  shall  or  will  any 
or  either  of  them,  sue,  arrest,  attach,  imprison,  (nt 
otherwise  molest,  in  any  manner  howsoever,  the  said 
H.  Wood^  his  executors  or  administrators,  in  respect 
of  their  said  respective  debts,  or  any  or  either  of  then, 
or  for  or  in  respect  of  any  bill,  note,  security,  matter 
or  thing  relating  thereto  or  connected  therewith. .  Pro- 
vided always,  and  it  is  hereby  expressly  agreed  and 
declared  by  and  between  the  said  parties  hereto,  that 
if  it  shall  happen  that  the  said  first  instalment  of  &•  in 
the  pound  shall  not  be  paid  by  the  said  H.  Wooden 
the  day  and  in  manner  hereinbefore  mentioned,  then 
and  in  such  case  the  covenants  and  agreements  herein- 
before contained,  and  the  said  security  hereby  given 
by  the  said  Herbert  Wyatt,  and  every  matter,  clause, 
and  thing,  and  all  the  covenants  and  agreements  herein- 
before contained,  shall  cease  and  determine;  and  the 
said  several  persons,  parties  hereto  of  the  third  part, 
shall  thenceforth  severally  be,  in  all  respects,  in.  the 
same  position,  with  respect  to  the  said  H.  Wood^  as 
they  respectively  would  have  been  if  these  presents  had 
not  been  made.  In  witness  whereof  the  said  parties  to 
these  presents  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written." 
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The  said  deed  of  compromise  was  executed  by  the  1832. 
said  bankrupt  and  by  the  said  Herbert  Wyaii^  and  also  ^^^ 
by  the  said  John  Browfi,  and  by  a  majority  of  the  bank*  Woon, 
rapt*s  creditors,  before  the  issuing  of  the  commission  of 
bankrupt  hereinafter  mentioned  ;  but  the  said  Robert 
Wood  refuse4  to  execute  it,  and  in  fact  he  and  others 
of  the  creditors  of  the  said  bankrupt  never  executed  it. 
The  said  John  Broum,  and  such  of  the  other  creditors 
who  did  execute  the  said  deed,  immediately  upon  the 
execution  thereof,  received  a  sum  of  money  on  account 
of  their  respective  debts,  equal  to  5s.  in  respect  of  each 
pound  of  his  debt.  The  said  arrangement  with  the 
bankrupt's  creditors,  and  the  payment  of  the  money  to 
them,  was  open  and  notorious.  A  commission  of  bank-' 
nipt  duly  issued  against  the  said  H.  Wood  on  the  3 1st 
day  of  October  1831,  and  under  it  the  said  H.  Wood 
was  duly  found  and  adjudged  a  bankrupt.  The  act  of 
bankruptcy,  on  which  the  Commissioners  under  the 
said  commission  found  and  adjudged  the  said  H.  Wood 
to  be  a  bankrupt,  was  committed  in  the  month  of  June 
18S1.  The  said  John  Broum  and  Thomas  Legg  have 
been  duly  appointed  assignees  under  the  said  commis- 
sion. The  said  Robert  Wood  has  duly  proved  a  debt 
of  443/.  ISs.  2d.  against  the  estate  and  effects  of  the 
said  bankrupt,  under  the  said  commission,  and  other 
creditors  of  the  said  bankrupt,  who  have  not  entered 
into  or  received  any  money  in  respect  of  the  said  pro- 
posed compromise,  have  also  proved  their  debts  against 
the  said  estate.  The  said  John  Brown  has  proved 
a  debt  under  the  said  commission,  as  due  to  himself 
ftom  the  estate  and  effects  of  the  said  bankrupt,  to  the 
amount  of  73/.  18^.;  and  which  sum  of  721.  18s.  is  the 
residue  of  the  sum   of  96/.  15^.  4(/.,  which  was  the 
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19Sf .  amount  dae  ta  the  said  John  Brown  at  the  time  of  exe- 
CaiMytt  eating  the  said  deed  of  compromise  of  the  5di  day  of 
September  189},  after  deducting  therefrom  the  Sam  of 
2SL  I7#.  4fd.  the  first  instahnent  of  the  said  compromise, 
at  the  rate  of  65.  in  eTery  pound.  Sereral  others,  wlio 
were  the  creditors  of  the  said  bankrupt,  and  who  exe> 
cuted  the  said  deed,  and  received  the  said  instahBeot 
of  fii.  in  the  pound  on  their  respective  debts,  have 
proved  against  the  estate  of  the  said  bankrupt  the 
amount  which  remained,  after  deducting  the  respective 
amount  received  by  each  in  respect  of  such  inatalmenl, 
from  the  amount  to  them  respectively  due  at  the  time 
of  executing  the  said  deed.  It  was  submitted  bj  dtf 
counsel  of  the  said  /i.  Wood  to  the  said  CommiasioDsri 
that  the  creditors  of  the  said  bankrupt  were  bound  to 
refund  the  several  sums  of  money  received  in  respect  of 
the  said  proposed  compromise,  or  to  retain  oidy  so 
much  thereof  as  would  be  equivalent  to  the  amoual 
which  they  respectively  would  be  entitled  to  receiis 
out  of  the  estate  and  effects  of  the  said  bankrupt,  bj 
way  of  dividend  upon  their  respective  debts;  and  that 
the  proofs  of  such  creditors  ought  to  be  expunged, 
unless  they  should  submit  to  comply  with  such  equit* 
able  arrangement.  On  the  part  of  the  said  John  Brmm, 
it  was  submitted,  that  the  said  John  Broum  was  eutided 
to  retain  the  said  sum  by  him  received,  and  that  die 
proof  of  the  said  John  Broum  should  stand,  so  as  to 
entitle  him  to  receive  a  dividend  on  the  amount  proved 
by  him.  Whereupon  the  said  Commissioner  was  pleased 
to  order,  that  the  said  meeting  should  stand  adjourned 
until  the  3d  day  of  December  1832;  and  it  was  agreed, 
with  the  approbation  of  the  said  Conunissioner,  that  a 
special  case  should  be  stated,  in  order  that  the  opioioD 
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of  your  Honors  might  be  ascertaioeds  whether  the  said       l^^^- 
Jain  Brovm  ia  entitled  to  retain  the  said  compoaition^      Ejiptm 
and  to  receive  a  dividend  on  the  amount  of  the  deht       **<*•»• 
proved  by  him ;  or  whether  he  should  refund  what  he 
has  ao  received^  and  prove  the  origfaial  amount  of  bis 
debt 
**  I  approve  of  the  case  as  above  stated, 

"  Edward  Uokoyd,  g^d  November  1838.'* 

Bfr.  Wilcocii  in  support  of  the  petition^  contendedA 
that  as  the  act  of  bankruptcy^  which  waa  committed  in 
June  1831,  preceded  the  bankrupt's  final  arrangement 
with  his  creditors,,  the  deed  of  composition,  being 
esucuted  in  September  1831,  was  consequently  void. 
lErskiue,  C.  J,  The  question  is  here,  whether  the 
Court  has  jurisdiction  to  order  the  parties  to  refund*] 
It  appears^  from  the  statement  in  the  case,  that  the 
amount  of  the  first  instalment  of  5s.  in  the  pound  was 
pud  to  Broum  by  the  bankrupt,  after  he  had  committed 
an  act  of  bankruptcy ;  and  he  was  therefore  not  enti- 
tled to  receive  any  dividend  under  the  commission,  until 
he  bad  refunded  what  he  had  received  under  the  cem- 
poaition  deed.  [Sir  G.  Rose.  In  Ex  parte  Ackroyd  (a) 
it  waa  determined,  that  the  proof  of  a  debt,  which  must 
at  all  events  be  due,  is  not  to  be  rejectedi  because  there 
ia  a  question  to  be  tried  between  the  bankrupt's  estate 
and  the  creditor,  although  it  might  be  proper  that  no 
dividend  should  be  paid  on  that  proof  until  the  que9tion 
waa  determined.]  I  contend,  that  the  deed  in  this  case 
waa  inchoatCi  and  not  complete,  until  every  creditor 
bad  executed  it ;  and  as  the  petitioner  and  many  of  the 
other  creditors  refused  to  be  parties  to  it,  it  waa  entirely 

(«)  I G.  at  J.  aai. 
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1 SS2,       defeated  by  the  subsequent  bankruptcy.     But  the  deed 
_r  was,  moreover,  void,  as  being  in  contemplation  of  bank- 

x!<x  parte 

Wood.  ruptcy;  and  the  payments  under  it  were  a  fraudulent 
preference  of  particular  creditors,  and  therefore  not 
within  the  protection  of  the  82d  section  of  the  6  Geo  A. 
c,  16.  If  the  deed,  however,  is  not  considered  void,  it 
must  operate  at  least  as  a  merger  of  the  simple  contract 
debt.  The  creditors,  therefore,  who  are  parties  to  this 
deed,  cannot  take  the  benefit  of  the  deed  and  the  com- 
mission also ;  they  must  either  refund  the  5s.  in  the 
pound  already  received,  and  prove  for  the  whole 
amount  of  their  respective  debts, — or  else  they  most 
only  prove  for  the  amount  of  the  remaining  &.  in  die 
pound.  They  ought  to  be  compelled  to  make  their 
election,  and  not  be  preferred  to  the  rest  of  the  cre- 
ditors who  refused  to  be  parties  to  the  deed. 

The  Court  tiiinking  that  they  had  no  jurisdiction 
to  make  any  order  as  to  refunding  the  money,  unlen 
all  parties  consented, 

Mr.  G.  Richards,  who  appeared  on  behalf  of  the 
creditor  Broum,  and  the  assignees,  thereupon  intimated 
that  he  should  advise  them  to  consent  to  any  order 
which  the  Court  might  think  proper  to  make.  He  was 
then  stopped  by  the  Court. 

Erskine,  C.  J. — ^The  payment  made  by  the  bank- 
Tupt  under  this  deed  is  not,  as  has^^been  contended  for, 
a  payment  in  contemplation  of  bankruptcy,  but  a  pay- 
ment to  prevent  bankruptcy ;  nor  does  it  appear  that 
the  creditors,  who  were  parties  to  the  deed,  had  any 
notice  of  a  prior  act  of  bankruptcy,  or  that  there  w«a 
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any  intention  on  their  part  to  obtain  a  fraudulent  prefer-  1832. 
ence  over  the  rest  of  the  bankrupt's  creditors-  The  S' 
question  is,  thereforej  whether  the  payment  of  5««  in  ••Wom>. 
the  pound,  which  the  bankrupt  has  made  under  this 
deed,  b  not  protected  by  the  8^  sectionof  the  Bank- 
rupt Actj  which  declares  that ''  all  payments  really  and 
bcmd  fide  made  by  any  bankrupt, .  or  by  any  person  on 
his  behalf,  before  the  date  and  issuing  of  the  commis- 
aoQ  against  such  bankrupt  to  any  creditor  of  such 
bankrupt,  (such  payment  not  being  a  fraudulent  pre- 
ference of  such  creditor,)  shall  be  deemed  valid,  not- 
withstanding any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed."  Now,  as  there  is  nothing  in  this 
case  to  show,  that  there  was  any  fraudulent  prefer- 
ence of  the  creditor,  I  am  of  opinion,  that  the  pay- 
ment is  protected  by  the  statute,  and  that  Brown  can- 
not be  called  on  to  refund  what  he  has  received  under 
tluB  deed. 

Sir  J.  Cross  concurred. 

Sir  G.  Rose. — This  petition  really  amounts  to  no^ 
thing  more,  than- an  action  of  assumpsit  for  money  had 
and  received,  brought  by  the  assignees  against  the 
creditor  Brown.  Now,  in  order  to  enable  the  assignees 
of  a  bankrupt  to  recover  back  from  a  creditor  money 
paid  to  him  by  the  bankrupt,  they  must  prove  the 
money  to  have  been  paid  as  a  fraudulent  preference  of 
the  creditor.  A  jury  would  therefore  in  this  case  be 
directed  to  consider,  whether  the  payment  in  question 
was  a  payment  made  by  a  trader  under  such  circum- 
stances, as  would  induce  a  reasonable  contemplation  of 
bankruptcy.    Then^  is  there  any  thing  in  this  deed, 
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WiMb. 


im.  fitmi  which  tre  can  infer  that  Idie  contract  is  at  an  end, 
HnpH^  bietause  there  has  been  a  baidovptey  ?  It  has  bean 
iaid,  that  tfie  deed,  if  vaUd,  would  opemte  as  n  awiger 
^the  irimple  contract  debt.  Bnt  the  deed  is,  in  Ad, 
notUng  more  than  a  eoflateral  seenrity.  There  aie 
not  t/tAy  no  wt>rds  of  actual  release  contained  in  it»  hot 
there  is  not  even  a  covenant  for  a  release.  I  theieftie 
Abik,  that  we  cannot  {Mneirei^any  of  the  credilons  who 
at^  parties  to  it>  fren  proving  the  balance  adft  reniia 
ing  due  to  them  ym  their  respective  debts,  thai  ii,  Id 
the  amoont  of  Ife.  in  the  pound.  The  case  of  & 
p&fie  Vtre(fi)  is  «  complete  aitthorityy  that  the  oe- 
4ttors  are  entitled  to  retain  the  first  payawnit,  and  ID 
iptwt  under  the  ooniimssion  for  the  residue  of  tbe 
^ot%inaldebt 

The  Order  made  was>  ^lat  Bromm  ahoold  ie* 
tain  the  5s.  in  the  pound  already  weoomi 
by  him,  and  that  the  proof  made  by  him 
of  the  remaining  15t.  in  tbe  pound  oo  the 
amount  of  his  debt  should  stand,  and  that 
the  coals  of  tbe  apphcation,  and  tboee  inci- 
dental thereto,  shodd  be  paid  eat  of  Ik 
esta;te» 

(a)  1  Bose,  381. 
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Ex  parte  Hamilton.— In  the  matter  of  Hamiltok«  

SmUkmmptsm 
T  BuUduigi, 

IN  this  case,  all  the  creditors  but  one  of  the  bankrupt     December  S. 
had  dgned  a  consent  for  the  fiat  being  superseded,  he  Wh«iie*«*«k. 

rupt  it  veadj  W 

having  paid  them  the  whole  amount  of  their  debts.  payallUiepe- 
The  only  femaining  creditor,  a  person  of  the  name  of  tbeimiycKkte 
JReinaker,  whose  debt  amounted  to  50/.,  had  gone  to  waDtugteih« 
Germanjr  on  account  of  ill-health,  leaving  a  written  Sbrwld  the  ** 
aathori^  with  his  brodier  to  sign,  per  proctiraiion,  his  g^^iH?***'^ 
eonsaat  for  the  issuing  of  the  supersedeas ;  but  the  *J^  ^^SS^ 
•Seer  of  the  Court  declined  to  issue  the  supersedeas  ^^  >b^  Omtt, 

in  order  1o  pM- 

upon  the  signature  of  the  brother,  unless  he  was  duly  vent  tnj  M»y 

in  •bUMHDgiM 

andioriased  by  a  regular  power  of  attorney.    This  for-  supenetea. 
mality  was  thought  unnecessary  by  Reinaker  and  his 
brother,  in  consequence  of  which  the  bankrupt  coidd 
Bet  obtain  his  supersedeas. 

Mr.  MctUagu,  on  the  part  of  the  bankrupt,  now 
applied  for  leave  to  pay  the  amount  of  Reittaker's  debt 
into  Courts  whence  it  might  be  taken  out  by  him,  in 
case  the  proper  power  of  attorney  should  not  be  lodged 
at  the  office ;  in  order  that  the  bankrupt  might  be  no 
knger  delayed  in  obtaining  the  supersedeas. 

The  CJouRT  made  the  order  accordingly  ;  and  directed 
that  the  Commissioner  should  certify  the  amount  of  the 
4kbt8  proved  under  the  fiat,  and  that  Reinaker  should 
have  the  option  of  taking  the  money  out  of  Court,  or 
depositn^  the  proper  power  of  attorney  at  the  Baak* 
mpt  Offioe. 
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•     IBS2. 

Ex  parte  Thomas  Paroeter  Dickenson. — In  the 

SouthoMpton 

Bwtdingi,  matter  of  James  Gibson. 

December^* 

Wbeie  acre-  THIS  was  the  petition  of  a  creditor  for  leave  to  prove 

iasuing  of  the  five  bills  of  exchange,  the  proof  of  which  the  Commis- 

hU  debt^j^if  sioners  had  rejectedi  under  the  following  circumstances 

STaSgnt'"  Stated  in  the  petition. 

uSme?e'?r''a       ^^^  commission  issued  on  the  24th  May  1831,  when 

u^n  XtZ  ^®  bankrupt  was  indebted  to  one  John  Aldridge,  as 

ifd^b?  ^"*''*  *^®  holder  of  six  bills  of  exchange,  drawn  by  E.  W. 

trustee  for  the  Dickensofi,  the  brother  of  the  petitioner,   upon  and 

where  aparty,  accepted  by  the  bankrupt.     These  bills  amounted  al- 

on  the  hearing 

ofapetitioD,  together  to  1200/.,  and  were  duly  transferred  to  ^/lef- 
aflUlavitto  prove  ridge  before  the  issuing  of  the  commission,   though 

his  case  thfi 

Court  will  not.  Only  ouc  was  then  actually  due.  On  the  6th  December 
5;^;;^;^^'  1831,  Aldridge  sold  these  bills  to  one  J:  fVesion^zB 
^rMsp^ui^,  *  trustee  for  the  petitioner,  for  the  sum  of  600/.,  which 
h«irin°  ^*th  purchase  money  was  duly  paid  by  the  petitioner.  E?e 
petition  to  a       of  the  bills,  to  the  amount  of  1000/.,  were  then  duly 

future  day,  to  ^  / 

enable  him  to     delivered  by  Weston  to  the  petitioner,  but  the  remain- 
examine  the  de- 
ponent viravoct,  ing  bill  for  100/.  had  not  been  delivered.     On  the  5uk 

unless  the  other 

party  consenu  Junc  1832,  the  petitioner  tendered  his  proof  on  the 
ment;  for  the  fiv6  bills,  which  was  rejected  by  the  Conunissioners, 
to  We  bee?in  ^°  ^^^  ground  that  there  was  a  balance  alleged  to  be 
J^^likSrihlt* ^  due  from  E.  W.  Dicienson  the  drawer,  to  the  esUte 
aSiMdSiMidd  ^^  *^®  bankrupt,  and  that  the  petitioner  was  the  mere 
be  necessary,      agent  of  jE.  TV.  Dickenson  in  the  whole  transactiob. 

This  was  however  denied  by  the  petitioner,  who  as- 
serted that  he  had  no  connection  whatever  with  £.  W. 
Dickenson  in  his  dealings  with  the  bankrupt,  and  that 
the  bills  were  bond  Jide  purchased  on  the  petitioner's 
account.  It  was  also  stated,  that  E.  W.  Dickenstm 
was  a  mortgagee  of  the  bankrupt ;  and  that  when  the 
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Commissioners  rejected  the  claim  of  the  petitioneri  on  183^. 
the  ground  that  E.  W.  Dickenson  was  indebted  to  the  Ex  parte 
bankrupt,  both  the  assignees  and  the  solicitor  to  the 
commission  were  in  possession  of  a  statement  furnished 
by  E.  If.  Dickenson,  under  an  investigation  directed 
by  the  Commissioners,  by  which  it  appeared  that  E. 
W.  Dickenson  was  a  creditor  of  the  bankrupt ;  which 
statement,  it  was  alleged,  was  not  brought  to  the  know- 
ledge of  the  Commissioners.  Aldridge  and  Weston 
had  made  ajBSdavits  in  confirmation  of  the  petitioner's 
statement,  which  were  afterwards  produced  before  the 
Commissioners  at  an  adjourned  meeting,  when  the  ped- 
tioner  was  also  examined  by  the  Commissioners ;  but 
he  asserted,  that  the  questions  and  answers  were  not 
taken  down  in  the  customary  manner,  nor  submitted 
for  the  petitioner's  signature  or  inspection;  and  he 
iiirther  alleged,  that  the  solicitor  to  the  bankrupt's 
estate  was  a  brother  of  the  principal  creditor,  and  that 
he  had  declared  his  intention  to  fight  ofi^  every  claim. 

In  answer  to  this  statement  of  the  petitioner,  it 
was  sworn  by  the  assignees,  that  in  March  1832,  the 
petitioner  applied  to  them  to  confer  with  him  upon 
certain  bill  transactions,  which  existed  between  the 
bankrupt  and  E»  W.  Dickenson ;  when  they  told  the 
petitioner,  who  they  believed  was  acting  for  £•  fV» 
Dickenson^  that  if  the  petitioner  would  commit  to 
writing  what  he  had  to  say  on  the  business,  they  would 
then  hand  it  over  to  the  proper  parties.  In  conse- 
quence of  this  intimation,  the  petitioner  made  the  fol- 
lowing proposal  in  writing,  namely,  that  the  assignees, 
or  the  bankrupt,  should  pay  or  secure  15«*  in  the  pound 
on  the  amount  of  the  bankrupt's  acceptances,  on  the 
whole  being  delivered  up,  and  give  E.  W.  Dickenson 
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185S.        credit  in  acooiuU;  with  the  bankrupt  for  the  diflfereaee 

ETportt  ^^  ^*  ^  ^^  pound.  On  the  20tli  March  the  depo* 
DtcnKBoif.  g^ni;  received  from  E.  W.  Dickensam  a  letter,  invitiag 
the  assignees  to  state  the  daims  of  set-off  they  jotemied 
to  make  against  him^  and  asserting  that  the  bankrupt's 
unsatisfied  accqitaiices  of  his  drafts  was  S740L  To 
this  letter  the  assignees  returned  an  answer,  that  as- 
signees were  not  bound  to  make  out  creditofB'  aoeouoli^ 
and  that  it  was  not  in  their  power  to  compromise  with 
creditors,  as  proposed  by  his  brother  die  petitioner; 
and  adding,  that  they  diould  expect  to  see  him  ait  a 
meeting  of  the  Commissioners  on  the  SOth  April,  whea 
he  might  expkin  and  establish  such  claim  aa  he  might 
have  against  <he  bankrupt's  estate.  The  assigneei 
stated,  tiiat  diey  believed  the  aHeged  claim  of  the  pe- 
titioner to  foe  founded  on  frsnd,  and  that  it  wsi 
made  in  cottusion  with  K  W.  Diekemtmt  and  J.  AU- 
ridgCj  (th^  latter  of  whom,  it  was  alleged,  had  hem 
lately  convicted  of  a  conspiracy  to  extoft  money 
by  a  £tdse  charge  of  forgery,)  and  one  J.  IFesfos, 
who  had  lately  been  made  a  bankrupt ;  and  that  the 
claim  waa  made  by  the  petitioner,  in  conseqnenoe  of  tk 
inability  of  £.  W.  Dieketuan  to  Ining  forward  any  legal 
daim,  and  was  founded  on  a  fictitioas  eonsideratiaa 
■stipulated  to  be  paid  by  him,  in  liie  event  of  his 
ceeding  in  estabiishing  a  proof  against  the 
And  the  assignees  further  swore  tiiat,  upon  the  free^ 
an  account  aippearing  In  one  of  the  bankrupfa 
a  consideraUe  balance  was  due  finm  E.  #P« 
lo  the  baidcrupt,  in  respect  of  numenma  biH 
tions  between  them,  iuid  also  tlie  sum  a£  ISTi.  for  com 
and  coals  ;  in  reapect  of  which  last  sum  the  asaigaees 
bad  caused  a  bailable  proceas  to   be  issuett 
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L  W.  jDJciaMon,  but  that  he  could  not  be  met  with  to        ISSft. 
wwcr  Iii6  sttine*  £,  iim. 

Ab  accountant  enpbyed  by  the  assignees  sirore,  that    ^^»****«^- 
appeared  by  the  bankrupted  books,  that  between  lihe 
Mm  1828  and  1831,  the  bill  transactions  between  the 
Mrioupt  and  E.  W.  Dickenson  amounted  to  17,000/., 
idl  that  these  were  all  accommodadon  transactions ; 
■d  diat  it    was  evident,  from   the   correspondence 
efween  the   bankrupt  and   E.    W,  Dickenson  and 
•  Westony  that  WesUm  was  intimately  connected  with 
igae transactions,  in  co-operation  with  E.  IV,  Dickenson. 
taty  as  far  as  he  was  able  to  ascertain  from  the  bank- 
^pt*t  books  amd  papers,  E.  W,  Dickenson  w«s  then 
ijtobtcd  to  the  estate  of  the  bankrupt  in  759/.  lis.  5if., 
sd  would  be  indebted  700/.  more,  if  a  dishonoured  bill 
■i  note,  on  which  he  was  liable  as  indorser  and  maker, 
Fcre  letoRied  by  the  holder  to  the  assignees. 
Vt  WW  sworn  abo  by  Mr.  Saxon,  the  solicitor  of  the  as- 
ignees,  that  die  bill  transactions  between  the  bankrupt 
mA  E^  W.  Dickenson  being  of  a  very  suspicious  nature, 
ad  vuoiy  dishonoured  biQs  to  a  considerable  amount 
i0iiig  presented  for  proof  against  the  bankrupt's  estate, 
be  Commissioners  issued  a  summons  for  £•  W,  Dicken- 
in <to  appear  before  them  on  the  ISth  July  18Sl,ibr 
be  purpose  of  being  examined  tondiing  these  trans- 

\  bttt  ihat  he  did  not  attend  such  summons,  nor 

my  reason  for  bis  non-attendance.  A  fresh 
lOOs  was  then  issued  for  the  9th  November  1831, 
lUok  could  not  be  served  upon  him,  m  consequence  of 
ia  keeping  out  of  the  way,  and  was  by  mistake  served 

his  faroAer,  die   petitioner;   but  the    aolidtor 
the  summons  to  him  by  a  letter,  llie 

t)f  whidi  be  afkerwsrds  acknowledged.     On  i^ 
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1832.       3d  December    1831,  the  solicitor  addressed   another 
-T     '       letter  to  him,  urgmg  the  necessity  of*  his  appearance 
OicKKMsoN.     before  the  Commissioners;  to  which   he  replied,  that 
whilst  the  assignees  refused  to  state  the  information 
they  wanted,  and  which  he  declared  himself  ready  to 
give  as  to  any  of  his  transactions  with  the  bankrupt, 
they  had  no  right  to  treat  hun  as  a  party  withholdii^ 
information.    On  the  9th  March  1832,  the  petitianer 
called  on  the  solicitor  to  obtain  information  respectiiig 
the  state  of  the  bankrupt's  affairs,  when  the  solicitor 
was  given  to  understand  that  he  was  the  accredited 
agent  of  E.  W.  Dickenson,  in  respect  of  his  acooost 
with  the  bankrupt.      On  the  30th  April  foUowiiigi 
jE.  W»  Dickenson  appeared  before  the  Commissicniefiy 
when,  the  accountant  to  the  estate  observing  that  die 
account  between  him  and  the  bankrupt  was  of  so  oott- 
plicated  a  nature  that  it  would  require  three  or  fiMir 
days  to  investigate  it,  the  Commissioners  arranged  that 
he  should  meet  the  accountant  on  the  2d  May  for  die 
purpose  of  proceeding  with  the  investigadon.    The 
solicitor  was  requested  by  the  accountant  to  attend  diis 
meeting ;  but  this  bemg  objected  to  by  E.  W.  Dicleuot^ 
he  waived  the  point,  and  a  short  conference  took  place 
between  them,  without  the  presence  of  any  third  peraon. 
After  this  meeting  £.  W.  Dickenson  wrote   to  tbe 
assignees,  objecting  that  they  had  charged  against  him 
bills  not  in  their  possession,  but  still  outstanding  against 
him  in  third  hands,  and  likewise  one  for  50(M.,  of  wliidi 
no  notice  of  non-payment  had  been  given.    The  as- 
signees replied  that  they  declined  to  deal  with  the 
matter    piecemeal  by   an   epistolary   ccNrrespondeoeey 
and  that  they  hoped  he  would  see  the  propriety  of 
going  through  the  investigation  with  the 
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according  to  the  arrangement  made  by  the  Commis-  1832. 
sioners.  The  solicitor  then  stated,  that  as  he  had  not  sTZJte 
succeeded  in  having  this  investigation  carried  into  effect,  Dickenson, 
and  as  it  appeared  by  the  bankrupt's  books  that  £.  W. 
Dickenson  was  indebted  to  the  bankrupt's  estate  in 
137/.  for  com  and  coals,  he,  on  the  28th  May,  caused  a 
bailable  vrrit  to  be  sued  out  against  him  for  this  sum 
into  the  counties  of  Middlesex  and  Cheshire,  but  that 
be  could  not  be  met  with  in  either  of  those  counties, 
for  the  purpose  of  being  arrested ;  and  at  the  same 
time  there  was  a  writ  out  against  him  for  10,000/.,  at  the 
suit  of  John  Aldridge.  The  solicitor  also  swore,  that 
John  Aldridge^  to  whom  it  was  alleged  in  the  peti- 
tion that  the  bankrupt  was  indebted  in  ISOO/.  on  the 
bills  of  exchange  therein  mentioned,  had  been  lately 
convicted  of  a  conspiracy  to  extort  money  by  a  false 
charge  of  forgery,  and  was  also  the  keeper  of  a  gaming 
house.  No.  6,  in  St.  James's  Square,  from  which  house 
JEI.  W.  Dickenson  had  dated  many  of  his  letters  to  the 
bankrupt;  and  that  from  the  tenure  of  many  such  letters, 
as  well  as  of  others  addressed  by  J.  Weston  to  the 
bankrupt,  there  appeared  to  have  existed  an  intimate 
connection  and  co-operation  between  E.  W.  Dickenson 
and  Weston,  in  reference  to  the  bill  transactions  be- 
tween £•  W,  Dickenson  and  the  bankrupt. 

The  solicitor  then  stated  the  substance  of  the  peti- 
tioner's examination  before  the  Commissioners  on  the 
ISth  July  1832,  which  was  as  follows,  namely, — that  he 
had  given  to  J.  Westonhis  promissory  notes  for  510/.  pay- 
able at  a  date  when  a  dividend  was  likely  to  be  made,  as 
part  of  the  consideration  for  the  bills  mentioned  in  the 
petition;  that  the  petitioner's  brother  had  nothing  what- 
ever to  do  with  the  proof,  which  the  petitioner  sought  to 
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1832. 

£z  parte 
DuxBNioir* 


make  under  the  commission ;  that  the  purchase  of  the  bSli 
was  subsequent  to  the  bankruptcy ;  that  one  J.  NmmM 
was  the  person  on  whom  Weston  drew  the  drafts  tfiat 
were  paid  to  Atdridge,  and  that  these  were  dated  con- 
temporaneously with  the  transaction;  that  the  peti- 
tioner's notes  never  passed  into  AUridge's  handa  at  afl; 
that  the  petitioner  agreed  to  indemnify  WesUm^  who 
was  also  to  have  the  further  responsibility  of  the  peti* 
tioner's  brother;  that  as  to  the  petitioner  being  tlM 
agent  of  his  brother^  his  only  object  was  to  reliefe  hii 
brother  from  pressure;  that  his  brother  would  be  hii 
debtor  to  the  amount  of  510/.,  if  he  did  not  lecom 
that  sum  out  of  the  bankrupt's  estate;  and  that  he  did 
not  know  that  he  could  sue  his  brother,  though  hi 
should  consider  him  his  debtor  for  that  sum. 

The  solicitor  then  swore,  that  with  respect  to  the  alle- 
gation in  the  petition,  that  the  statement  of  account  fin^ 
nished  by  E.  W.  Dickenson  was  not  brought  to  die 
knowledge  of  the  Commissioners,  when  they  rejected  the 
proof  of  the  petitioner, — that  no  such  statement  of  le- 
count  was  ever  furnished,  to  the  best  of  his  knowledge 
and  belief;  but  that  the  ledger  account  of  the  banknqit 
with  £.  W.  Dickenson  was  produced  when  the  petitioner 
applied  to  prove,  and  was  repeatedly  referred  to,  and 
was  open  to  the  inspection  of  the  petitioner,  who  bow- 
ever  took  no  notice  of  such  account,  though  on  the  fiioe 
of  it  there  stood  a  large  balance  against  £•  W.  Did' 
enson.     The  solicitor  further  stated,  that  when  Ae 
petitioner  called  on  him  on  the  9th  March  1882,  be 
said  nothing  about  having  become  the  purchaser  of  the 
bills ;  and  previous  to  the  time  of  such  alleged  purcbtut 
there  had  been  four  public  meetings  (or  proof  of  debts, 
but  that  neither  Aldridge  nor  Weston  had  ever  at- 
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tempted  to  prove  any  debt,  or  make  any  claim  against       1882. 
the  bankrupt's  estate.  ^ 

It  was  sworn  by  J.  Dacenport,  who  had  been  a  clerk  Dickmhow. 
of  the  bankrupt  for  the  last  six  years  before  his  bank- 
ruptcy, that  in  June  1828  the  bankrupt  and  £.  W. 
Dickenson  began  to  exchange  with  each  other  accom- 
modation paper,  and  that  their  dealings  in  such  paper 
between  June  1828  and  May  1831  amounted  to 
17,000/.  That  the  mode  practised  between  them  was 
this: — £•  W»  Dickenson  drew  on  J.  Weston  and  other 
persons,  sometimes  in  favour  of  himself,  and  at  other 
times  in  favour  of  the  bankrupt,  and  transmitted  the 
bills  to  the  bankrupt,  who  accepted  drafts  drawn  on 
him  by  E.  W.  Dickenson. 

Mr.  Montagu,  and  Mr.  Wightman,  appeared  in  sup- 
port of  the  petition.  The  question  is,  whether  Aldridge, 
who  was  the  holder  of  these  bills  at  the  time  of  Gibsons 
bankruptcy,  was  entitled,  or  not,  to  prove  them  under  the 
commission.  We  contend,  that  £.  Ii\  Dickenson,  whose 
mune  appeared  upon  the  bills,  was  not  indebted  to 
Gibson  at  his  bankruptcy ;  but  if  he  was,  that  makes 
no  difference.   [^Erskine,  C.  J.  I  suppose  they  contend, 
on  the  other  side,  that  the  petitioner,  in  fact,  repre- 
sented the  drawer  of  the  bills.]    The  petitioner  is  in 
Court  ready  to  be    examined,  viva  voce,  as   to    all 
the  particulars  of  the  transaction.     Ex  parte  Lloyd  (a) 
is  an  authority  to  show,  that  any  creditor,  who  has  a 
debt  provable  under  the  commission  of  a  bankrupt,  is 
entitled  to  sell  the  debt,  with  the  right  to  prove  it.     It 
must  be  assumed  in  this  case,  that  Aldridge  had  at  the 
time  of  the  issuing  of  the  commission  a  perfect  right  to 
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1892.        prove  these  bills  against  the  bankrupt's  estate.    [Sir 

£jj_^^       G.  Rose.  If  a  party  is  not  a  creditor  himself,  at  the 

DicKiNsoir.     tjujg  Qf  ^jjg  commission,  he  has  no  right  to  prove.  How 

can  the  Commissioners  entertain  a  proof,  where  the 
party  was  not  a  creditor  when  the  commission  issued! 
A  debt  may  be  sold  after  proof,  with  all  its  incidents  as 
to  dividends,  &c. ;  but  a  creditor  cannot,  after  a  com- 
mission against   the  debtor,  sell  his  right  to  prove.] 
Aldridge  has  sworn  in  his  affidavit,  that  the  bankrupt 
was  indebted  to  him  in  1000/.  and  upwards,  being  die 
amount  of  the  five  bills  now  sought  to  be  proved  by  the 
petitioner,  for  a  good  and  valuable  consideration  in 
money,  and  that  he  sold  these  bills  to  Weston  for  60QL 
[Sir  G.  Rose.  The  assignment  of  a  debt  does  not  con- 
fer upon  the  assignee  the  right  to  prove  it,  but  merely 
the  right  to  call  upon  the  assignor  to  prove  the  debt, 
in  trust  for  the  assignee.]    When  the  proof  was  re- 
jected   by  the    Commissioners,    it   was  not   became 
Aldridge  had  given  no  consideration  for  the  bills;  but 
because  £.  W.  Dickenson  was  indebted  to  the  bank- 
rupt, and  there  was  no  affidavit  of  any  consideratioo 
paid  to  Aldridge    for   the  transfer  of   them.     We 
now  propose,  therefore,  to  examine  the  petitioner,  mi 
voce,  as  to  that  fact.    [Sir  6.  Rose.  The  sole  question 
really  appears  to  be,  whether  Aldridge  was  a  bonaJUk 
holder  of  these  bills,  at  the  time  of  the  conumssion.] 

Mr.  TwisSf  and  Mr.  J.  Russell,  for  the  assignees, 
objected  to  the  examination  of  the  petitioner,  viva  voce; 
and  contended,  that  Aldridge  ought  to  go  in  the  regolar 
way  before  the  Commissioners,   and  tender  his  own 
proof  upon  these  bills. 
The  Court,  however,  overruled  the  objection. 
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Vkamas  Pargeter  Dickenson^  the   petitioner,    was        l^S%. 

n  examined  viva  voce,  and  stated  that  on  the  24th       £x  parte 

J  1831   Aldridge  was  the  holder  of  the  bills,  and 

t  he,  the  petitioner,  was  the  holder  now,  having 

"chased  them  of  Weston  on  the  6th  December  1831, 

whom  they   had  been  previously  transferred  by 

hidge;  that  he  paid  Weston  210/.,  and  had  engaged 

pay  him  300/.  more ;  that  he  had  never  had  any 

dings  himself  with  the  bankrupt,  and  did  not  know 

ether  the  bankrupt   was  indebted  to  his  brother 

W.  Dickenson,  or  whether  his  brother  was  indebted 

Lhe  bankrupt;  that  the  petitioner  was  not  the  agent 

£•  W.  Dickenson,  and  that  he  procured  the  bills  for 

!  purpose  of  protecting  his  brother  from  any  pro*> 

idings  on  them ;  and  that  none  of  the  bills  were  due 

lie  time  of  the  commission. 

rhe  petitioner's  counsel  then  put  in  an  affidavit  of 

hidge,  in  which  he  swore  that  the  bankrupt  was 

ebted  to  him  in  1100/.  on  the  bills  in  question,  and 

t  he  transferred  them  to   Weston  for  600/.    Not 

ling,  however,  the  affidavit  of  Aldridge  as  explana- 

y  as  they  wished,  they  then  applied  for  leave  to 

imine  Aldridge  viva  voce;  and  as  he  was  not  then  in 

endance,  that  the  further  hearing  of  the  case  might 

a4Joumed  for  that  purpose. 

3ir  G.  Rose. — I  conceive  you  have  no  right  to  make 
th  an  application.  There  is  no  allegation  in  this  pe- 
on, that  any  proof  was  ever  tendered  by  Aldridge* 
le  only  complaint  to  this  Court  is,  that  the  Commis- 
ners  rejected  the  proof  of  the  petitioner.  When 
ar  case  has  proceeded  to  a  certain  extent,  and  you 
d  it  breaks  down  under  you,  you  then  tender  bn 

VOL.  II.  o  o 
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1882.        examination  viv&  voce,  which  you  have  no  right  to 


Ex  parte 

DXCXBKSOH. 


do. 


Erskine,  C.  J. — KAldridge  was  a  bon&JidehoMer, 
it  would  be  of  no  consequence  how  the  account  stood 
between  jE.  W.  Dickenson,  the  drawer,  and  the  bank- 
rupt. The  Commissioners  certainly  appear  to  ha?e 
misled  you  in  some  measure,  as  to  a  material  part  of 
your  case ;  for  the  only  point  made  before  them  was, 
whether  the  petitioner  was  the  mere  agent  for  his 
brother  or  not.  The  Court  think,  however,  that  the 
petition  should  not  stand  over  for  the  purpose  of  ex- 
amining Aldridge  viva  voce,  unless  the  other  side  con- 
sent. 

Sir  J.  Cross. — I  never  look  at  a  point  of  form,  unless 
it  is  contended  for  by  one  of  the  litigant  parties.  If 
the  petitioner  thought,  that  the  personal  examination  of 
Aldridge  was  necessary  in  order  to  establish  his  case, 
he  ought  to  have  had  him  here.  But  where  a  peti- 
tioner makes  use  of  the  affidavit  of  a  party,  and  finding 
that  does  not  go  far  enough,  he  then  proposes  that  the 
deponent  shall  be  examined  vita  voce, — I  cannot  lend 
myself  to  such  a  proceeding.  The  complaint  to  this 
Court  is,  that  the  Commissioners  rejected  the  proof  of 
the  petitioner.  As  it  seems  to  me,  therefore,  your  case 
has  broken  down  under  you. 

Mr.  Montagu  and  Mr.  Wighiman  then  contended, 
that  as  the  petitioner  was  stopped  by  the  Commissioners 
in  limine,  he  could  not  be  required  to  tender  anj 
particular  form  of  proof,  when  the  Commissioners 
rejected    his    proof  altogether,  without   objecting  to 
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the  form  of  it,  or  adverting  to  any  other  form  in  which  1 8S2. 
the  debt  might  be  proved.  The  petitioner  conceiving  Exparte 
himself  aggrieved  by  the  rejection  of  bis  claim,  pro- 
cured the  affidavit  of  Aldridge  in  order  to  explain  the 
transaction.  The  prayer  of  the  petition  is  general,  and 
does  not  ask  for  any  particular  form  of  proof.  There 
is  nothing  inconsistent  with  the  prayer,  or  with  the 
rights  of  the  petitioner,  to  have  his  debt  proved  in  the 
name  of  Aldridge.  We  do  not  care  how  the  proof  is 
moulded,  whether  in  one  form,  or  another.  The  ques- 
tion in  substance  is,  whether  the  debt  is  provable  or 
not;  and  as  no  objection  was  made  before  the  Com- 
missioners, as  to  the  want  of  any  affidavit  whatever  of 
Aldridge,  we  were  stopped  in  our  progress,  and  had 
no  opportunity  of  tendering  another  form  of  proof. 
We  were  therefore  entitled  to  prove  in  some  form  or 
other.  [Sir  G.  Rose,  No  Commissioner  ought  to  have 
feceived  such  a  proof,  whether  it  was  objected  to,  or 
not}  and  you  have  not  satisfied  my  mind,  that  Aldridge 
himself  had  a  right  to  prove  the  bills.]  We  admit  that 
the  affidavit  of  Aldridge  was  defective,  if  it  was  ten- 
dered to  the  Commissioners  as  sufficient  for  them  to 
tftke  the  proof  in  his  name.  But  the  case  never 
snived  at  that  point.  They  decided  that  the  bills 
eouM  not  be  proved  by  any  one,  before  the  state  of  the 
account  between  £.  W.  Dickenson  and  the  bankrupt 
was  ascertained.  That  was  the  objection  made  by  the 
CommiBsioners,  and  that  is  now  the  only  point  before 
the  Court.  It  would  have  been  premature  in  us  to 
have  tendered  to  the  Commissioners  any  other  form  of 
|irobf— it  was  only  incumbent  on  us  to  remove  previous 
objections.    If  the  Court  think,  that  the  proof  ought  to 
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1832.        be  received  on  the  merits,  it  is  then  for  the  Comnus- 
Ex  parte       sionei's  to  see  that  the  proper  form  is  adopted. 

Dickenson. 

Mr.  Iwiss  and  Mr.  J.  Russell,  contr^,  were  stopped 
by  the  Court. 

Erskine,  C.  J. — The  prayer  of  this  petition  is, 
merely,  that  the  Commissioners  may  be  ordered  to 
receive  the  proof  of  the  amount  of  the  petitioner's  debt, 
and  the  statement  throughout  the  petition  is^  that  the 
petitioner  apphed  himself  to  prove  his  debt.  Now, 
although  the  only  objection  raised  to  the  proof  before 
the  Commissioners  was,  that  the  petitioner  was  the 
agent  merely  for  his  brother  K,  W.  Dickenson,  and 
that  K.  TV.  Dickenson  was  indebted  to  the  bankrupt, 
instead  of  the  bankrupt  being  indebted  to  him, — ytt 
the  natural  answer  of  the  petitioner  to  this  objection 
would  have  been,  that  he  was  not  such  agent,  but  that 
he  purchased  the  bills  of  Aldridge  for  a  valuable  con- 
sideration ;  and  that  Aldridge  was  a  bona  fide  holder 
of  the  bills  at  the  time  of  the  bankruptcy,  and  had 
therefore  a  right  to  prove  them  in  his  name  as  a  trustee 
for  the  petitioner.  The  affidavits  do  not  show,  how* 
ever,  that  this  last  point  was  at  all  raised  before  the  Com- 
missioners ;  and  on  that  ground,  I  think,  if  we  dimuss 
this  petition,  it  should  not  be  dismissed  with  costs. 
But  the  petitioner  ought  to  have  shown  before  us  to- 
day, that  he  had  a  right,  in  the  name  of  Aldridge,  to 
have  his  proof  put  upon  the  proceedings.  Now  is  the 
affidavit  of  Aldridge  satisfactory  on  this  point  ?  The 
affidavit  states,  in  general  terms,  that  the  banknipt 
jffm  indebted  to  him  on  the  bills  of  exchange  thereio 
•  But  when  the  very  essence  of  the  objection 
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raised  to  the  proof  of  this  debt  is  a  contrivance  between  ISSt. 
the  petitioner  and  Aldridge  to  prove  certain  bills,  ETporte 
which  it  is  alleged  could  not  be  proved  by  E.  W,  Dick- 
enson,  the  affidavit  should  have  stated  the  time  when 
the  bills  were  indorsed  by  him  to  jlldridgCy  as  well  as 
other  matters,  in  order  to  show  that  Aldridge  had  a 
good  and  provable  debt  at  the  time  of  the  issuing  of  the 
commission.  But,  for  the  reason  before  given,  I  think 
the  petition  should  not  be  dismissed  with  costs.  For 
the  objection  taken  by  the  Commissioners,  that  the 
petitioner  was  the  agent  merely  of  the  drawer  of  the 
bills,  amounted  in  fact  to  nothing.  The  substantial 
ground  of  objection  was,  the  connivance  between  the 
petitioner  and  Aldridge  and  the  drawer  of  the  bills; 
and  this  point  was  never  raised  before  the  Com- 
missioners. 

Sir  J.  Cross. — It  is  admitted,  that  the  essential  ques- 
tion which  we  have  now  to  consider  is,  whether 
Aldridge  was  a  bona  Jide  hoXAQt  of  these  bills  at  the 
date  and  issuing  of  the  commission;  and  this  im- 
portant question,  the  very  gist  of  the  case,  was  never 
gone  into  before  the  Commissioners.  But  what  is  the 
evidence  even  now  offered,  that  Aldridge  was  such 
bona  fide  holder?  It  is  only  stated  in  his  affidavit,  that 
he  gave  a  good  and  valuable  consideration  for  the  bills. 
But  whai  this  consideration  was,  or  tchen  it  was  given 
by  him,  or  where  the  transaction  took  place,  is  altogether 
•tadioUBly  concealed.  Nay,  the  petitioner  himself,  who 
b  the  brother  of  the  drawer  of  the  bills,  and  has  been 
teamined  before  us  to-day,  says,  that  he  knows  nothing 
of  the  dealings  between  his  brother  and  Aldridge.  As 
it  does  not  appear,  therefore,  that  Aldridge  was  a  bond 
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1832,       fi^  holder  of  the  bills  when  the  commission  issued,! 
£x  porta       think  we  are  bound  to  dismiss  this  petition. 

Sir  G.  Rose  concurred. 

Petition  dismissed^  but  without  costs. 


Ex  parte  Thomas  Randleson. — In  the  matter  of 

Thomas  Hobson. 

1833. 

Wettminsur,    JTHIS  was  the  petition  of  an  assignee^  which  came  on 

January  22. 

Where  there  ^^  ^^y  ^^  further  directions,  for  expunging  the  proof 
whlid'biU^  of  a  debt.  On  the  hearing  of  two  fonner  petitions  in 
accountbetween  this  matter  before  the  Vice-Chancellor,   on  the  27th 

the  bankrupt 

and  a  banking     October  1828,  it  was  ordered  that  so  much  of  the  proof 

company,  vvho 

were  under  con-  of  11,722/.  125.  4fd.  made  by  one  Archibald  Scot,  as  was 

siderable  ad-         _         _     _  ,       .        .  .  n    i  j 

vances  to  him,  founded  upon  the  issmng  or  passmg  ot  the  notes  ana 

advances  arose  bills  of  tlic  Leith  Banking  Company  by  A.  Scot  to  the 

tran!^ctioi»-  bankrupt^  should  be  expunged ;  and  that  it  should  be 

ruptVrom  Ume  ^'^f^^red  to   the    Commissioners  to   inquire    into   the 

biU^lnd  mtd^  vaUdity  of  the  debt,  and  how  it  was  constituted. 

paymente,  with-  Upon  a  petition  of  appeal  from  this   order  to  the 

out  any  specific  *  *^  *^* 

appropriation,     Lord  Chancellor,  which  was  heard  on  the  29th  July 

or  any  settled 

accountbetween  I830j  before  Lord  Lyndhurst,  it  was  ordered  that  so 

him  and  the 

bankers :  Held,  much  of  the  Vice-Chanccllor's  order  as  related  to  the 

that  the  pay-         _  n   i  /•       i  j 

menu  must  be  description  of  that  portion  of  the  proof  to  be  expunged, 
reducUon  of  the  should  be  reversed ;  and  that  the  order  as  to  expunging 
the  account  *a°nd  should  be  Confined  to  "so  much  of  the  debt  of  the  said 
not\he*^ega*'^^  '^'  "^^^^  if  any,  the  consideration  of  which  consisted  of 
mJid°!  '^^  **^"  "^'^^  ^^  *^^^  ^^^^^  Banking  Company  deUvered  at 
A  banker's      Carlisle  by  the  said  A.  Scot  as  agent  of  that  Bank."* 

pass-book  de-  ''  ^ 

livered  to  his  customer,  in  which  there  are  entries  on  one  side  only,  is  not  evidence  of  asettli' 
account  between  the  parties,  although  the  customer  keeps  the  book,  vrithoat  makiog  tny  ^ 
jection  to  the  entries  contained  in  it. 
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^n  the  21st  October  1831,  the  Commissioners  made        1883, 
r  certificate,  since  which  A.  Scot  became  bankrupt      £x  puts 
Icotland,  and  A.  Law  became  his  representative  in    ^^•^*"**** 
ion  and  estate. 

A  February  1832,  the  petitioner  presented  another 
tion  to  the  Lord  Chancellor,  on  the  matter  of  the 
omissioners'  certificate,  which  having  been  transfer- 
to  the  Court  of  Review,  came  on  to  be  heard  on  the 
t  March  1832,  when  an  order  was  made  that  the 
omissioners  should  review  their  certificate,  and  that 
ber  directions  and  costs  should  be  reserved,  until 
xthe  Commissioners  should  have  made  their  further 
aficate. 

hi  the  6th  July  1832,  the  Commissioners  made  their 
hex  certificate,  in  which  they  entered  at  great 
;th  into  the  constitution  of  the  debt  proved  by 
Scot  under  the  commission,  and  certified  that  the 
de  of  the  payments  made  to  the  bankrupt  by  A.  Scot, 
J8BBL  2s.  of  which  were  in  notes  of  the  Leith 
akiog  Company,  and  4216/.  6s.  6d.  in  bills  drawn  by 
4  on  and  accepted  by  the  Company's  agents  in 
adon)  were  made,  whilst  Scoi  was  a  partner  in  that 
ik,  and  amounted  to  23,161/.  6s.  Id;  and  that  in 
king  the  proof,  that  amount  was  reduced  by  goods  de- 
ited,  and  by  payments  made  to  A.  Scot  on  a  general 
ount,  to  the  sum  of  11,722/.  I2s.  4d.,  the  amount  of 
debt  proved  by  Scot  under  the  commission;  but  that 
ilast  sum  had  been  further  reduced  to  10,324/.  9^.  6(/., 
money  subsequently  received  by  Scot,  on  account  of 
M  deposited  with  him  by  the  bankrupt  on  the  general 
mint.  The  Commissioners  fiirther  certified,  that  the 
b  and  notes  delivered,  and  the  payments  made  by 
!  bankrupt  to  Scot,  in  reduction  of  the  advances  made 
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1853.  from  time  to  time  by  Scot,  were  made  without  any 
lu  parte  specific  appropriation  being  directed  or  made  by  either 
Hamdlmon.  ^£  ^j^g  parties ;  and  that  notwithstanding  it  appeared 
from  Scot's  books,  that  on  the  31st  December  18S5 
there  was  a  balance  struck  in  favour  of  the  bank- 
rupt, yet  that  there  was  no  evidence  of  knowledge 
or  assent  thereto  by  the  bankrupt,  or  that  Scot  con- 
sidered such  balance  as  the  settlement  of  an  account, 
or  as  an  appropriation  of  any  kind.  And  that  it  ap- 
peared, that  Scot  had  on  the  30th  December  1825 
obtained  from  the  bankrupt  a  warrant  of  attorney  for 
10,000/.,  on  which  judgment  was  signed  on  the  3d 
January  following;  but  that  at  the  time  the  warrant  of 
attorney  was  granted,  there  was  no  statement  of  account, 
or  any  balance  struck,  between  the  parties.  The  Com- 
missioners further  certified,  that  inasmuch  as  the  whde 
account  between  Scot  and  the  bankrupt  appeared  to 
have  been  one  general  running  account,  and  as  the 
amount  of  the  notes  of  the  Leiih  Banking  Company 
delivered  at  Carlisle  by  Scot^  as  the  agent  of  such  bank, 
were  illegal  (a)  transactions,  and  formed  part  of  sach 
general  accounts ;  and  inasmuch  as  none  of  the  pay- 
ments in  such  account  were  treated  as  specific  appro- 
priations, in  liquidation  of  those  notes ;  and  as  the 
amount  of  such  notes  exceeded  the  amount  of  the  debt 
claimed  to  be  due,  and  under  such  circumstances  must 
be  taken  as  forming  the  consideration  for  such  debt,— 


(a)  The  grounds  on  which  the  Commissioners  determined  that  the  i 
of  the  notes  by  A,  Scot  to  the  bankrupt  were  illegal  transactions,  were,  tbt 
the  Leith  Banking  Company  consisted  of  more  than  six  partners;  which 
partnerships  were,  at  lu  peiiod  of  the  transactions  referred  to,  prohibited  ky 
the  15  Geo.  2.  c.  13.  s.  5.  That  statute,  however,  is  now  repealed  by  Ac 
ph)visions  of  the  new  act  relating  to  the  privileges  of  the  Dank  of  EDglioi 
3  &  4  TK.  4,  c.  98,  s.  2, 3. 
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the   Commissioners  had  expunged  the   whole  of  the        ^^^^* 

proof  of  such   debt.  Ex  parte 

Randleson. 

Mr,  Montagu  and  Mr.  Wray  appeared  in  support  of 
the  petition.     As  no  question  was  raised  by  the  re- 
spondents,  in  the  course  of  the  inquiry  before  the 
Commissioners,  as  to  the  manner  in  which  they  took  the 
account,  and  no  exceptions  have  been  since  taken  to 
the  Commissioners*  certificate,  it  is  not  open  to  the  re- 
spondents now  to  impeach  the  certificate,  by  showing 
that  the  account  has  been  improperly  taken  by  the 
Commissioners.     The  issue  of  the  notes  of  the  Leith 
Banking  Company  to  the  bankrupt  by  Scot,  who  was 
one  of  the  partners  in  the  bank,  was  an  illegal  transac- 
tion, the  bank  consisting  of  more  than  six  partners; 
for  it  is  expressly  provided  by  the  15  Geo.  2.  c.  13.  s.  5., 
that  it  shall  not  be  lawful  for  any  persons  whatsoever 
united  in  covenants  or  partnership,    exceeding    the 
number  of  six  persons,  to  borrow,  owe,  or  take  up  any 
sums  of  money  on  their  bills  or  notes  payable  on  de- 
mand, or  at  any  less  time  than  six  months  from  the 
borrowing  thereof.     [Sir  G.  Rose.    May  not  a  bond 
given  in  exchange  for  a  voluntary  bond  be  considered 
as  a  legal  debt,  although  the  voluntary  bond  could  not 
itself  be  proved?]       That  depends  on  a  particular 
statute,  which  says  that  voluntary  bonds  shall  be  void 
only  as  against  creditors.  But,  in  general,  a  substituted 
security  is  just  as  illegal  as  the  original  security,  if  that 
was  illegal.    The  question  is  here,  whether  there  has 
been  a  specific  appropriation  of  any  of  the  payments 
made  by  the  bankrupt  to  Scot,  in  liquidation  of  the  debt 
created  by  the  issue  of  the  notes  of  the  Leith  Banking 
Company.     Now  the  Commissioners  have  expressly 


y— 
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1833.  found,  that  there  was  no  such  appropriation.  And  the 
ETwte  ^^^  ^®  clear,  that  where  a  debt  is  composed  partly  of 
Randlbmn.  legal,  and  partly  of  illegal,  transactions,  and  apayment  is 
made  by  the  debtor,  generally, — the  pajrment  must  be 
taken  in  reduction  of  the  legal  part  of  the  demand,  and 
cannot  be  applied  to  the  illegal  part  of  the  account; 
Wright  V.  Laing  (a),  Birch  y.  Tebbuii  (h).  If  there  had 
been  a  settled  account,  and  a  balance  struck  previous  to 
the  payments  made  by  the  bankrupt  to  Scat,  the  case 
would  have  been  different.  But  the  Commisrionen 
have  certified,  that  on  the  30th  December  18S5  there 
had  been  no  statement  of  account,  or  any  balance  what- 
ever struck  between  these  parties. 


Mr.  fVhiimarsh,  and  Mr.  Miller,  for  the  respmidents. 
The  Commissioners  do  not  stat«  the  grounds,  on  whidi 
they  certify  that  there  has  been  no  appropriation.  We 
tendered  evidence  before  them  to  show,  that  there  was 
an  appropriation,  and  proposed  to  prove  this  from 
various  entries  in  the  pass-book,  which  was  made  up 
from  the  cash  account.  [Sir  G.  Rose*  The  question  is, 
whether  any  statement  in  the  pass-book  amounts  to  a 
settled  account,  or  whether  it  is  not  merely,  what  the 
Commissioners  treat  it,  a  running  account.]  Eveiyitem  of 
the  account,  as  entered  in  the  pass-book,  amounts  to  an 
appropriation  by  the  parties  themselves.  [Sir  G.  Rate, 
Supposing  a  bill,  which  is  entered  in  the  pass-book  at 
the  end  of  1825,  is  dishonoured  in  1836,  would  not  thb 
open  the  account  in  1825  ?]  The  sole  purpose  for  rauing 
this  question  of  appropriation  was  for  withdrawiag  a 
certain  portion  of  the  debt  from  the  proof  made  by  Seoi 


(«}  3  B.  dt  C.  165.  {b)  2  Star.  Rep.  74. 


CA8E8  IN  BANKBUPTCY.  589 

under  the  commbsion.  Now  in  the  certificate  of  the  Com-       1 883. 
misrioners,  there  is  no  statement  which  is  applicable  to      j^^^ 
the  debt,  in  respect  of  which  the  proof  has  been  made.     R^w^i-wo"' 
Nor  have  the  Commissioners  come  to  a  right  conclu- 
sion on  the  facts  which  they  have  stated. 

Mr»  Montagu^  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — It  has  been  contended  on  the  part 
otScoif  that  there  is  nothing  contained  in  the  certificate 
of  the  Commissioners,  which  can  cut  down  the  proof  he 
has  made  under  this  commission.  Now  it  appears  from 
the  statement  in  the  original  petition  presented  by  Scot 
to  this  Lord  Chancellor,  that  part  of  the  claim  made  by 
bim  before  the  Commissioners  was  for  advances  to  the 
bankrupt  by  the  issue  of  notes  and  bills  of  the  Leiik 
bank,  in  which  house  Scot  was  a  partner,  and  which 
consisted  of  more  than  six  partners.  That  portion  of 
the  claim,  therefore,  which  consisted  of  the  notes  and 
bills  so  issued,  constituted  an  illegal  debt.  And  the 
Commissioners  certify,  that  inasmuch  as  the  whole 
account  between  Scot  and  the  bankrupt  appeared  to 
have  been  one  general  running  account,  and  as  the 
amount  of  the  notes  of  the  Leith  Banking  Company 
delivered  at  Carlisle  by  Scot  were  illegal  transactions, 
and  formed  part  of  such  general  account,  and  inasmuch 
as  none  of  the  payments  in  such  account  were  treated 
as  specific  appropriations  in  liquidation  of  those  notes, 
and  as  the  amount  of  such  notes  exceeded  the  amount 
of  the  debt  claimed  to  be  due,  and  under  such  circum- 
stances must  be  taken  as  forming  the  consideration  for 
such  debt, — the  Commissioners  had  expunged  the 
whole  of  the  proof  of  such  debt.    If  tliere  had  been  any 
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183d.  evidence  of  a  settled  account  between  these  parties,  die 
J.  ^  Court  would  have  willingly  received  it, — such  as  an 
Ravdlbson.  entry  of  the  Leith  bank  notes  on  one  side  of  the 
account,  and  an  entry  of  payments  made  by  the  bank- 
rupt on  the  other:  which  would  have  amounted,  perhaps, 
to  an  appropriation  of  such  payments,  ui  discharge  of  the 
debt  created  by  the  issue  of  such  notes.  Then  it  is 
said,  that  from  the  entries  in  the  pass-book  in  18S5  of 
bills  deposited  by  the  bankrupt  with  Scot,  it  must  be 
taken  that  there  was  a  settled  account  between  them. 
But  as  these  entries  were  on  one  side  only,  it  seems  to 
me  impossible  to  consider  this  in  the  light  of  a  settled 
account ;  and  more  especially  as  there  was  a  warrant  of 
attorney  then  given  by  the  bankrupt  to  Scoi,  to  secure 
the  payment  of  bills  outstanding.  It  appears  to  have 
been  nothing  but  the  statement  of  an  account  of  bilb 
deposited  with  Scot,  for  the  amount  of  which  the 
customer  might  draw  upon  the  bank.  There  being 
therefore  in  this  case  no  specific  appropriation  by  Scei 
of  any  bills  deposited,  or  of  payments  made,  by  the 
bankrupt,  in  reduction  of  any  particular  portion  of  the 
debt,  the  Court  will  appropriate  the  early  payments  to 
the  early  items  of  the  account,  and  to  the  legal,  and  not 
the  illegal,  part  of  the  demand.  Under  these  circum- 
stances, I  think  the  Commissioners  have  done  right  in 
expunging  the  debt. 

Sir  J.  Cross. — Between  these  parties  now  before  the 
Court,  the  Vice-Chancellor  has  already  decided,  that 
there  shall  be  no  proof,  the  consideration  for  which  was 
founded  upon  the  issuing  or  passing  of  the  notes  and  bilk 
of  the  Leith  Banking  Company  by  Scot  to  the  bankrupt. 
The  Lord  Chancellor  confirmed  that  decision.    The 
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Commissioners  have  expunged  the  whole  of  the  proof  1833. 
on  such  notes  and  bills,  as  they  were  directed  to  do.  Exparte 
And  now  further  inquiry  is  prayed  by  Scoff  on  the 
ground  of  rejection  of  the  evidence  of  the  pass-book ; 
and  the  Court  has  consented  to  deal  with  the  case  in 
the  same  manner,  as  if  that  evidence  had  been  received. 
Now,  with  regard  to  the  pass-book,  it  may  be  observed, 
that  bankers  make  up  these  books  every  year,  in  order 
to  satisfy  their  customers  of  the  state  of  their  accounts 
with  them.  The  only  inference,  therefore,  that  can 
be  drawn  of  any  entry  in  the  pass-book  is,  that  the 
customer,  by  keeping  the  book,  admits  the  statement  in 
it  to  be  correct.  Then  it  is  objected,  that  the  Com- 
missioners have  not  applied  the  statement  in  their 
report  to  the  proof  upon  the  file-  But  it  appears  from 
their  certificate,  that  in  18£d  Scot  issued  to  the  bank- 
rupt 8,000/.  of  these  Leiih  bank  notes,  which  formed 
part  of  the  account  in  respect  of  which  the  proof  was 
made.  I  concur,  therefore,  in  thinking  that  there  is  no 
ground  for  further  inquiry,  or  for  impeaching  the  cor- 
rectness of  the  Commissioners*  certificate. 

Sir  G.  Rose  concurred. 
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1889. 


£x-parte  Edward  Rothwell. 

WenmimteTf 
January  23.     ^^ 

Where  a  testator  -^  HE  petitioner  in  this  case  was  entitled  to  an  annuity 
bequeaths  the     ^f  50;,  ^^^  j^,  ^  will.     The  testatrix  bequeathed  all  her 

whoU  of  his  pro-  *■ 

perty  to  trustees,  estates  and  effects  to  certain  trustees,  upon  trust  to  pay 

for  the  paymeDt  *  *   ' 

of  an  annuity,     the  annuity  to  the  petitioner  for  his  life,  and  aft'er  his 

and  other  pur- 
poses, and  the     decease  to  divide  the  same  among  his  children.     The 

trustees  become 

bankrupt,  the      trustees  had  become  bankrupt,  and  the  fund  set  aspart 

trust  fund  must    «,  ^n,i  -tii  %        t 

be  set  apart  for  lor  the  payment  of  the  annuity  had  become  so  reduced 

the  v^l^ote  an-  1"  amount,  as  to  be  scarcely  sufficient  to  pay  it.     Tlie 

regwdtothr'  petitioner  therefore  prayed,   that  the  amount  of  the 

interesuof  the  ^^^gj  fund,  or  SO  much  thereof  as  was  sufficient  to  pat 

persons  entitled  '  »^^ 

to  the  residue,    ^jj^  annuity,   should  be  paid  into  the  hands  of  the 

Accountant-General,  and  that  the  annuity  should,  in 
the  first  place,  be  paid  out  of  such  fund  to  the  peti- 
tioner,  without  any  abatement. 

Mr.  Wheatley  in  support  of  the  petition.  The  tes- 
tatrix having  limited  the  whole  of  her  property  to  the 
trustees  for  the  payment  of  the  annuity,  the  whole  of 
the  annuity  must  be  paid  to  the  petitioner,  without  any 
regard  to  the  interest  of  the  persons  entitled  to  the 
residue;  Davies  y,  Watti€r{a)y  May  v.  Bennett {b). 

The  Court  observed,  that  some  counsel  should  ap- 
pear for  the  children,  but  made  the  order  as  prayed,  con- 
ditionally. 


(a)  1  Sim.  &  Stu.  463.  (6)  1  Rubs.  37a 
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Ex  parte  Henry  Dart. — In  the  matter  of  Thomas         1 833. 

Sandys.  Westminster, 

^^  January  23. 

This  was  the  petition  of  a  creditor  to  supersede  the  A  country  at- 
torney hires  a 
fiat,  which  had  been  issued  under  the  following  cir-  roomin  Bell 

,  ,  ,  Court f  Brooks* 

cumstances,  as  stated  in  the  petition.  Market,  London, 

wtiich  he  kecDB 

In    the    beginning  of  the    year    1827,   and   down  four  weeks,  and 
to  the  time  of  the  issuing   of  the  fiat,  the   bankrupt  82^id^voluinM 
Sandys  carried  on  the  business   of  an   attorney  and  fneim^a  pa^^ 
solicitor,   at   Corsham,   in   Wiltshire,   where   he    con-  |n!^hich"hi8^' 
stantly  resided  during  the  whole  of  that  time,  and  also  °anie^aswrit- 

ten,  witn  tne 

for  some  time  previous  to  May  1832  filled  the  office  addition  of 

^  ^  ^  **  bookseller:* 

of  clerk   to   the   magistrates  at   Corsham.       Sandys  A  fiat,  having 

been  issued 

having  become  indebted  to  the  petitioner  in  the  sum  of  agamst  him  by 
30/.,  as  the  acceptor  of  a  bill  of  exchange,  which  was  wasannuikd.on 
dishonoured,  the  petitioner,  in  Michaelmas  term  1831,  fraudT^" 
commenced  an  action    against  him  in  the  Court    of 
King's  Bench,  which  Sandys  proposed  to  petitioner  to 
discontinue,  upon  his  giving  the  petitioner  a  warrant 
of  attorney  for  the  sum  of  100/.,  and  costs  of  suit,  with 
a  defeazance  thereon  to  pay  the  sum  of  49/.  19s.  8^., 
being  the  amount  of  the  debt  and  costs,  with  interest 
thereon  until  payment,  by  two  instalments,  viz.  the  sum 
of  16/.  I85.  8rf.  on  the  2d  June  last,  and  the  remainder, 
33/.  1*.  on  the  2d  July  following.  The  petitioner  having 
acceded  to  this  proposal,  the  warrant  of  attorney  was 
accordingly  prepared  by  his  solicitor,  and  was,  at  the 
request  of  Sandys,  sent  to  the  office  of  his  agent,   W. 
H.  Garry,  of  South  Square,  Gray's  Inn,  where  Sandys 
executed  the  warrant  of  attorney  on  the  2d  May  1832. 
In  this  warrant  of  attorney  Sandys  was  described  as 
"  of  Corsham,  in  the  county  of  Wilts,*'  where  he  tras 
in  fact  at  that  time  residing,  and  carrying  on  his  pro- 
fession of  an  attorney  and  solicitor.     On  the  27th  July 


Dart. 
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1833.  1832^  a  fiat  was  awarded  and  issued  against  him,  upon 
Ex  parte  ^he  petition  of  Garry,  in  which  he  was  described  as  "  of 
Bell  Courts  Brooks*  Market,  Bookseller/'  and  under 
which  he  was  declared  a  bankrupt.  Garry,  and  another 
creditori  were  the  only  persons  who  proved  any  debts 
under  the  fiat;  and  Garry  was  chosen  sole  assigDCCi 
acting  throughout  as  the  solicitor  to  the  fiat.  The 
petitioner  saw  the  announcement  of  the  bankruptcy  in 
the  public  papers,  but  never  suspected  that  the  Thomas 
Sandys  described  in  the  fiat,  was  the  Thomas  Sandys 
who  was  indebted  to  him. 

It  was  sworn  that   Sandys  never  resided  in  Bell 
Court,  Brooks'  Market,  but  that,  a  short  time  pre- 
vious to  the  issuing  of  the  fiat,  he  hired  a  shop  and 
room  there  at  75.  a  week,  which  he  only  occupied  four 
weeks,  namely,  from  the  11th  to  the  28th  June.  There 
being  no  counter  in  the  shop,  Sandys  said  he  would 
borrow  of  Garry  a  table,  which  would  do  just  as  well, 
and  which,  with  the  exception  of  a  stool,  was  all  the 
furniture  he  put  into  the  shop.    The  only  books  he 
brought  in  to  stock  it  were  82  volumes,  consisting 
principally  of  law  books,  a  few  old  novels,  and  five 
volumes  of  a  weekly  publication  called  the  Mirror. 
The  landlord  stated  his  firm  belief,  that  during  the 
month  which  Sandys  occupied  the  shop,  he  did  not  sell 
a  single  book ;  for  that  a  man  who  was  in  the  employ  of 
Garry,  the  petitioning  creditor,  usually  came  in  the 
morning  between  9  and  10  o'clock,  merely  to  open  the 
shutters ;  after  doing  which  he  locked  the  door  and 
went  away,  and  the  shop  generally  remained  locked  up 
until  evening,  when  the  same  man  came  and  put  the 
shutters  up  again.  Sandys  was  not  seen  on  the  premises 
more  than  two  or  three  times,  nor  did  he,  or  any  other 
person,  ever  sleep  in  either  of  the  rooms  during  the 
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whole  four  weeks;  and  instead  of  having  his  name        ^^^^' 
painted  on  the  outside  of  the  shop,  as  is  the  practice      £x  part* 
among  tradesmen,  it  was  merely  written  on  a  small 
piece  of  paper,  with  the  word  ''  bookseller/'  and  stuck 
up  in  the  window. 

Mr.  Swanston  appeared  in  support  of  the  petition, 
and  stated  the  affidavits  confirmatory  of  these  facts. 

Mr.  Dixon,  contra,  relied  on  an  affidavit  of  the 
bankrupt,  in  which  it  was  sworn,  that  he  actually  did 
carry  on  the  trade  of  a  bookseller  in  Bell  Court,  and 
bought  and  sold  books  during  the  time  he  occupied 
the  premises  there.  The  petitioning  creditor,  Garry, 
appeared  in  person  to  oppose  the  petition. 

Erskine,  C.  J. — This  was  not  dealing  with  the 
fiat  by  the  petitioning  creditor,  as  fiats  ought  to  be 
dealt  with.  It  is  evident,  that  the  object  in  this  case 
was,  to  give  a  description  to  the  bankrupt,  which  might 
deceive  his  creditors.  Such  conduct  has  always  been 
held  fraudulent,  both  in  the  bankrupt  and  in  the  peti- 
tioning creditor  ;  and  therefore  thisfiat  must  be  annulled. 

Sir  J.  Cross. — The  trading,  if  it  can  be  called  a 
trading,  that  took  place  in  Bell  Court,  Brooks'  Market, 
was  not  a  trading  by  the  bankrupt  for  the  purpose  of 
earning  his  livelihood,  but  for  the  sole  purpose  of 
making  him  a  bankrupt. 

Sir  G.  Rose  concurred. 

Ordered,  that  the  fiat  should  be  annulled  at 
the  costs  of  the  petitioning  creditor,  in- 
cluding the  costs  of  this  petition. 

VOL.  II.  p  p 
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ISSS. 

Ex  parte  George  Oinoell. — In  the  matter  of 
j^n^^S'.  George  Gingell. 

Afiatwaiiued  XHIS  was  a  petition  of  the  bankrupt  to  tax  an  tt- 
CV'A'-^  tomey's  bill,  the  amount  of  which  formed  part  of  the 
hisdebt^^r  petitioning  creditor's  debt^  with  a  view  to  show  that 
hii  bi?u?co8U,  *^®  ^®^*  ^^^  insuflScicnt  to  support  the  fiat. 
^^t^^htiily  The  bankrupt,  having  been  arrested  for  debt  in 
afterwaidsdis-    jyi^y  1832,  took  the  benefit  of  the  insolvent  act.  and 

charged  under  ^  ^  i 

Ae  iMoiyent  ^as  discharged  firom  his  imprisonment  on  the  ISth  July 
sorted  the  following.    In  the  meantime,  however,  a  fiat  was  issued 

amoont  of  the 

attorney's  bill     against  him  on  the  7th  June,  on  the  joint  petition  of 

in  his  schedule. 

The  bankrupt  T.  Clviterhxick^  an  attorney,  and  Luke  Arnold^  a  spirit 
ezaminaUon;  merchant;  Under  which  he  was  declared  a  bankrupt 
December  peU-  ^^  appeared,  that  Chtterbuch  had  formerly  been  the 
to*S/°theat.'^'  attorney  of  the  bankrupt,  having  been  employed  by  him 
ne/s  bill,  with    ^^  prosecute  an  action  for  defamation,  upon  which  be 

a  view  01  super-  *  '      r 

seding  the  fiat,    claimed  to  be  a  creditor  of  the  bankrupt,  in  respect  of 

on  the  ground  *  '  ■ 

oftheinsuffi-      his  fees  and  disbursements,  to  the  amount  of  lOtt; 

ciency  of  the 

petitioning  ere-    and  that  Arnold  was  a  creditor  for  63/.  Ts.  3d.;  wluch 

ditor's  debt. 

Held,  that  the  two  sums  exceeded  the  amount  required  by  the  act  of 
not,  after  lying  parliament,  in  cases  where  there  are  two  petitiomng 
StCT  his  pre-*"  creditors.  The  bankrupt,  however,  disputed  the  amouot 
ofTedSappty  of  Clutterbuck's  debt,  alleging  that  the  same  was  sob- 

irfeT*"  ^  i^^*  *^  *  ^^^"^^  ^f  *^'-  ^^^'  *^-  f^'  goods  sold  tod 
C^^*  ^*'-^-    delivered  to  him  by  the  bankrupt;  that   CbOterbud 

had  charged  for  some  disbursements  which  were  in  fiict 
made  by  the  bankrupt,  and  for  others  which  he  had 
never  made;  and  that  although  he  had  his  biD  taxed 
previous  to  the  issuing  of  the  fiat,  yet  that  such  tau- 
tion  was  ex  parte,  and  took  place  while  the  bankrupt 
was  in  prison;  and  that  if  the  bill  had  been  properij 
taxed,  and   credit  given  for  the    10/.   ISs.  id.,  the 
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wbole  demand  of  CbUterbuci,  together  with  the  debt        \Wu 
of  Arnold,  would  not  amount  to  the  sum  requisite      i^TmiIb 
to  support  the  fiat.     Cluiterbuci  was  appointed  as-      ^»«"** 
aigiiee   under  the    fiat,    and    the   bankrupt    passed 
his  last  examination,  but  delivered  in  a  formal  pro- 
test  to  the  Commissioners  against   any  proceedings 
under    the   bankruptcy,  on    the  ground    of  the  iiv- 
sufficiency  of  the  petitioning  creditor's  debt;   which 
was  entered  on  the  proceedings. 

It  was  sworn  by  Clutterbuck,  in  answer  to  these 
idlegations,  that  the  bankrupt,  in  his  petition  to  be 
disebarged  under  the  insolvent  act,  entered  the  whole 
of  the  sum  claimed  by  Clutierbuck  in  his  schedule, 
as  one  of  the  debts  for  which  he  was  liable,  without 
BuduDg  any  mention  of  the  sum  claimed  by  way  of  set-  • 

off;  that  he  made  no  objection  to  the  amount  of  the 
bill  when  it  was  delivered ;  and  that  although  some  of 
tlie  heg  to  counsel  were  not  paid,  yet  that  Chttterbuci 
ooDsidered  himself  liable  for  them. 

The  bankrupt  accounted  for  his  omission  to  insert 
in  his  schedule  the  amount  of  what  he  claimed  as  a  set- 
ofl^  by  stating  that  it  was  in  respect  of  some  wine  which 
ho  had  furnished  to  Cluiterbucky  which  had  not  been 
•ntered  in  his  books,  from  .which  the  items  in  his 
schedule  were  extracted. 

Mr.  Swansion^  and  Mr.  Baeon,  in  support  of  the 
petition.  The  debts  of  the  two  petitioning  creditors 
amount  to  153/.  If  we  can,  therefore,  satisfy  the  Court, 
tliat  more  than  10/.  ought  to  be  deducted  from  Glut- 
ierbueVs  debt,  the  amount  of  the  two  debts  will  then 
be  less  than  150/.,  which  is  the  sum  required  to  support 
this  fiat.    [Sir  G.  Rose.  The  question  is,  whether,  in 

pp2 


648  CASES  IN  BANKRUPTCY. 

1833.  this  stage  of  the  proceedings,  a  petition  for  a  super- 
Ex  parte  sedeas  will  lie.  The  bankrupt  goes  on,  withoat 
GiKoiLL.  interfering  in  any  way  until  after  the  last  examination ; 
and  after  acquiescing  so  long,  the  doubt  is,  whether 
we  can  now  interfere  in  his  favour.]  The  bankrupt 
did  all  that  he  could,  by  protesting  against  the  vafidi^ 
of  the  commission  and  the  sufficiency  of  the  debt 

Mr.  Montagu,  for  the  petitioning  creditor  Cluttertudt. 
According  to  the  old  practice,  as  well  as  the  new  prac- 
tice, where  there  is  any  doubt  as  to  the  real  amountof  the 
petitioning  creditor's  debt,  the  bankrupt  must  bring  hii 
action  against  the  petitioning  creditor,  instead  of  peti- 
tioning to  supersede  the  commission.     In  a  recent  case 
before  this  Court,  where  the  bankrupt  petitioned  to 
supersede  on  the  ground  of  the  insufficiency  of  the 
debt,  the  Court  said,  they  would  not  order  him  to  pay 
costs,  because  he  had  applied  without  delay;  but  stiU 
they  would  not  supersede.  But,  in  this  case^  the  bank- 
rupt goes  on  submitting  to  the  fiat,  and  takes  no  step 
to  impeach  it  until  the  4th  December,  long  after  hu 
last  examination.    There  is  no  doubt,  that  if  he  had 
not  thought  all  along  that  he  could  do  better  by  sub- 
mitting to  the  fiat,  than  by  resisting  it,  he  would  not  so 
long  have  acquiesced  in  it.    He  finds  now,  however, 
that  he  cannot  obtain  his  certificate,  and  that  induces 
him  to  make  the  present  attempt  to  upset  all  the  pnn 
ceedings  which  have  taken  place  under  the  fiat. 

Mr.  J.  Russell  appeared  for  the  other  petitioniiv 
creditor  Arnold,  whose  debt  was  not  disputed;  and 
urged  similar  arguments  in  opposition  to  the  petition 
and    contended    that  the  bankrupt    was  bound,  bj 
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having  inserted  the  amount  of  CluHerbuek's  debt  in  his       1833. 
schedule. 


Mr.  Swanston  in  reply.  The  proceedings  which 
took  place  in  the  Insolvent  Court  are  not  sufficient  to 
prevent  this  Court  from  annulling  the  fiat^  if  it  has  not 
the  legal  requisites  to  support  it.  But  the  insertion  of 
CluiierbucX's  debt  in  the  schedule  was  subsequent  to 
the  issuing  of  the  fiat.  And  it  cannot  be  said  that  the 
bankrupt  acquiesced  in  the  fiat,  when  he  appeared 
before  the  Commissioners  and  protested  against  its 
▼afidity. 

ErskinEi  C.  J. — ^The  ground  on  which  the  peti* 
tioner  prays  a  supersedeas  in  this  case  is,  that  the 
petitioning  creditor's  debt  was  not  sufficient  in  amount 
to  support  the  fiat ;  for  that  various  charges  ought  to 
be  deducted  from  the  bill  of  costs  of  Clutterbuck,  the 
petitioning  creditor,  and  therefore  praying  that  the  bill 
Dught  be  referred  to  be  taxed.  In  ordinary  cases, 
there  is  no  doubt  that  this  is  a  matter  of  course,  where 
an  attorney  is  the  petitioning  creditor,  and  the  correct- 
ness of  his  charges  are  disputed  by  the  bankrupt.  But 
the  Court  would  not  make  any  order  for  the  taxation 
of  this  bill,  if  we  thought  that  the  fiat  ought  not  to  be 
superseded ;  because  such  an  order  would  appear  to 
be  merely  a  preliminary  step  to  the  issuing  of  a  super- 
sedeas. Now  what  are  the  facts  of  this  case?  The 
bankrupt  in  his  schedule  made  out  to  obtain  his  dis- 
charge under  the  Insolvent  Act  admits,  deliberately, 
that  the  debt  he  owes  Cluiierbuck  amounts  to  104/. 
He  had  many  opportunities  of  looking  at  the  bill,  which 
had  been  sotne  time  previously  delivered  to  him ;  and 


Ex  parte 

GiNGELt. 
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IBMw       he^  upon  due  consideratloti,  inserts  the  word  ^  adnutted" 
fiiptm      ui  bis  schedule.    If  the  bankrupt  indeed  had  bean 
airt*ii.u      ^y^  |.Q  show  that  he  was  a  solvent  person, — or  if,  even 
ndmitting  his  insolvency,  he  had  come  promptly  to  the 
Court  After  the  issuing  of  the  fiat,  and  showed  gwd 
grounds  fo^  the  taxation  of  the  bill,  notwilhstanding 
the  admission  in  his  schedule,* — we  might  then  poesibly 
have  referred  the  bill  to  the  proper  officer  to  be  taied. 
But  here,  though  the  fiat  was  issued  on  the  7lh  Jtm^ 
and  the  adjudication  only  a  few  days  afterwardsi  the 
bankrupt  thinks  proper  to  lie  by,  untU  he  has  giNie 
through  his  examination ;  and  then,  after  the  petitionbig 
creditor  has  incurred  considerable  expense  in  working 
the  fiat,  the  bankrupt,  on  the  4ih  December,  and  not 
before,  presents  his  petition  for  a  supersedeas.    Ith 
s»d,  however,  that  he  protested  against  the  vaKdity  of 
the  fiat  before  the  Commissioners^  But  he  nevertbdat 
permits  the  proceedings  under  the  fiat  to  go  on  bm 
June  to  September,  without  taking  any  proper  steps  to 
supersede  it.    Looking  therefore  at  all  these  circM- 
stances,  and  finding  firom  his  schedule  delivered  into  tbt 
Insolvent  Court,  that  he  admits  his  debts  to  amount  to 
600/.,  and  that  he  has  no  more  property  than  lM.to 
discharge  them  with,  I  think  that  this  petition  ought  (a 
be  dismissed. 

Sir  J.  Cross. — This  petition,  it  appears,  was  ripe  ftr 
hearing  on  the  1 5th  December  last,  and  stood  over  fa 
the  accommodation  of  Chiterbuci:  and  now  he  otjcett 
to  the  prayer  of  the  bankrupt's  petition  beiag  gianKdi 
Oh  riie  ground  of  laches.  The  bankrupt  was  in  gaol^--* 
he  petitioned  for  his  discharge, — but  before  be  geti  ^ 
t»f  prison,  ChtHerbwek  sues  out  the  fiat,«-4ie  tfaen  gMt 
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to  the  Insolvent  Court,  when  the  bankrupt  is  brought  ^^^* 
up  to  be  discharged,  in  order  to  inspect  the  schedule, —  Ex  parte 
he  sees  the  amount  of  his  bill  inserted  in  it,  and  taking 
advantage  of  that  admission,  he  thinks  he  can  rest  upon 
it  for  the  purpose  of  working  this  fiat.  Such  conduct 
appears  to  me,  I  must  say,  not  far  removed  from 
knavery.  But  let  us  see  how  Clutterbuck  works 
the  commission.  He  was  the  petitioning  creditor, 
as  weU  as  solicitor  to  the  commission,  and  chooses 
hinisdf  to  be  sole  assignee.  When  the  bankrupt 
first  appeared  before  the  Commissioners,  he  verbally 
protested  against  the  validity  of  the  fiat.  At  the 
next  meeting,  on  the  14th  August,  his  protest  was 
teduced  into  writing.  Has  not  a  bankrupt  a  reasonable 
Cane  to  get  friends  to  assist  him  to  come  here,  when  he 
disputes  the  validity  of  a  fiat  that  has  been  improperly 
inaed  against  him  ?  But  have  we  not  a  discretion  to 
exercise  on  this  occasion  ?  And  ought  we  to  tell  a 
bankrupt,  who  comes  to  us  for  relief  under  such  circumr 
stances,  "  go  elsewhere — go  to  law,  and  seek  redress,  if 
JOQ  can,  with  your  empty  pockets  ?"  It  is  said,  that 
the  bankrupt,  by  entering  in  his  schedule  the  amount 
of  the  debt  claimed  by  Clutterbuck,  admitted  its 
Iralidity.  But,  on  the  other  hand,  we  have  the  admission, 
lliat  the  bill  had  not  then  been  properly  taxed.  The 
sdiedule  was  true  for  its  then  purpose.  The  bankrupt 
aught  not  know  that  he  had  a  right  to  tax  the  bill — 
he  might  be  afraid  to  tax  it— at  all  events,  he  has 
deferred  the  taxation.  In  my  humble  judgment,  the 
hankrupt  has  been  guilty  of  no  laches,  that  ought  to 
deprive  him  of  the  relief  he  seeks  before  us  this  day. 
It  appears,  moreover,  that  the  bankrupt  has  undergone 
a  doable  ordeal.    He  was  obliged  to  submit  to  thei 
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1833.        examination  of  any  opposing  creditor,  before  he  could 
obtain  his  discharge  under  the  Insolvent  Debtors*  Act ; 

Ex  parte  , 

GiNGBLL«  and  he  has  passed  his  last  examination  under  this  fiat 
of  bankruptcy,  we  are  to  presume,  satisfACtorily,  as 
no  observation  has  been  made  on  that  subject.  With 
respect  to  any  advantage  arising  to  the  bankrupt's 
creditors  from  these  proceedings,  has  any  fruit  been 
produced  by  the  fiat,  which  has  been  sued  out  by  this 
three-fold  minister  of  justice  ?  What  possible  object 
could  he  have  in  issuing  the  fiat,  except  to  make  a  job 
of  it,  or  to  help  himself,  if  he  could,  by  lying  by  until  tbe 
bankrupt  might  obtain  some  property,  and  then  seizing  it 
in  his  character  of  assignee  i  Under  all  these  drcum- 
stances,  I  think  that  the  bankrupt  has  ample  grounds  for 
applying  to  supersede  this  fiat.  And  as  Cluilerbuek 
did  not  appear  before  us  to  oppose  this  petition,  when 
it  was  ripe  for  hearing  in  December,  I  think  he  has  no 
right  now  to  avail  himself  of  any  objection  to  it,  on  the 
ground  of  the  laches  of  the  bankrupt. 

Sir  G.  Rose.— I  think  that  this  petition  ought  to  be 
dismissed  with  costs.  When  it  is  said,  that  the  Court 
ought  to  exercise  its  own  discretion  on  an  occasion  of 
this  kind,  and  not  refer  the  petitioner  to  another 
tribunal  for  redress,  I  apprehend,  the  term  discretion 
ought  to  be  applied  in  this  sense.  If  a  bankrupt,  after 
a  fiat  issues  against  him,  suffers  the  proceedings  to  go 
on  from  June  to  December,  without  taking  any  steps  to 
apply  for  a  supersedeas, — and  then,  when  the  fiat  has 
been  working  for  six  months,  and  he  finds  perhaps  a 
difficulty  in  obtaining  his  certificate,  he  conies  here  for 
the  first  time  with  a  petition  to  supersede,  I  admit 
that  the  Court  has  a  right  to  exercise  its  discretion ; 
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and  the  only  discreet  course  for  us  to  pursuCi  as  it       IS33. 
appears  to  me^  is  to  dismiss  a  petition  presented  to  us       £z  pfirte 
under  such  circumstances.    But  the  simple  question, 
which  the  bankrupt  has  raised  before  us  on  this  peti- 
tion,  is  debt,  or  no  debt.    Now  suppose  the  bankrupt 
had  tried  this  question  by  bringing  an  action  in  a 
.Court  of  Law,  would  not  his  own  admission  of  the 
debt  contained  in  the  schedule  filed  by  him  in  the  Insol- 
Tent  Court,  be  given  in  evidence  against  him  at  the  trial ; 
and  would  not  any  common  law  judge,  I  would  ask, 
direct  a  nonsuit  upon  such  evidence  ?  Motives,  also,  are 
never  to  be  lost  sight  of  by  this  Court,  where  a  bankrupt, 
after  so  much  delay,  petitions  for  a  supersedeas ;  and,  in 
this  case,  there  is  no  great  stretch  of  improbability  in 
the  presumption,  that  the  bankrupt  thought  it  would  be 
more  politic  not  to  dispute  the  debt  of  Clutterbuci,  be- 
fore he  obtained  his  discharge  under  the  Insolvent  Act, 
for  fear  of  raising  an  opposition  to  such  discharge, — 
and  that  he  has  now,  for  a  similar  reason,  lain  by  six 
months  after  the  issuing  of  this  fiat,  namely,  with  the 
hope  of  getting  his  certificate;  which,  when  he  finds 
he  cannot  so  easily  obtain,  he  then  discovers  that  the 
petitioning  creditor's  debt  is  insufficient  to  support  the 
fiat.     I  confess,  I  think  that  the  solicitor,  who  is  the 
petitioning  creditor  in  this  case,  has  acted  with  perfect 
propriety  in  suing  out  a  fiat  against  a  man,  who,  though 
now  insolvent  altogether,  may  possibly  soon  acquire  pro^^ 
perty,  which  ought  to  be  divided  among  his  creditors. 

Ordered,    that  the  petition  should    be 
dismissed,  but  without  costs. 
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J!^'  In  the  matter  of  Graham  and  Tate. 

\vhere  a  ere-  XhIS  Was  the  petition  of  a  creditor,  pra^ng  that  an 
the  proper  do-  Order  of  dividend  might  be  rescinded;  that  another 
hisTebtata"*^^  meeting  might  be  caUed,  at  the  expense  of  the  peti* 
£1^nd  hiT''  tioner,  to  enable  him  to  prove  his  debt ;  and  that  the 
IhedS'jSer  Commissioner  might  be  directed,  aaer  such  proof,  ts 
^bt^^T^his^'  °^^  *  ^^^  cakniktion  of  the  dividend.  It  appeared, 
ezp^  to         ^^i  ibe  petitioner,  who  was  a  creditor  to  the  amooBt 

enable  him  to  r  ^ 

prove  his  debt,    of  1,6002.,  and  lived  at  some  distance  in  die  comitrfi 

the  pa;pieDt  of 

the  dividend       sent  up  an  affidavit  of  his  debt  and  other  docmnents  to 

being  ordered  to 

besuyedinthe  a  solicitor  in  town,  with  instructions  to  exhibit  ibm 
to  be  calculated  before  the  Commissioner  at  the  dividend  meeting,  fix 
he  snUtt^ti^aed  ^®  purpose  of  proving  the  debt.  The  meeting  was  ap* 
Ki8  proof.  pointed  for  the  dOth  of  last  month,  but  the  aolidtor 

forgot  the  day,  and  did  not  discover  the  mistake  und 
the  Idth  of  this  month*  The  dividend  declared  WM 
2s.  6d.  in  the  pound. 


Mr.  Twisi,  in  support  of  the  petition,  cited  the 
of  Ex  parte  Day  (a),  where  a  similar  apphcatioo  wai 
granted  by  the  Vice'Chancellor,  and  confirmed  oo 
appeal  by  the  present  Lord  Chancellor ;  although  two 
of  the  creditors  in  that  case  had  actually  received  At 
dividend,  and  the  application  was  opposed  by  one  of 
those  creditors,  and  the  assignees* 

The  Court  thought  it  was  a  matter  of  some  diffi- 
culty to  rescind  a  dividend,  which  had  been  duly 
declared  by  the  Commissioner ;  but,  after  some  con* 

(a)  1  BMft«  flS» 
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Bideration,  made  the  following  ordeti  (subjeot,  howeveri 
to  the  petitioner  obtaining  the  consent  of  the  assignees,) 
kiamelyi  that  the  payment  of  the  dividend  already 
declared  should  for  the  present  be  stayed ;  that  another 
meeting  should  be  called  at  the  costs  and  charges  of 
the  petitioner,  when  he  might  go  before  the  Commis- 
sioner and  make  such  proof  as  he  was  able ;  and  in  case 
of  any  such  proof  being  admitted,  then,  that  the  Com- 
ttiissioner  should  re-calculate  the  dividend  afresh ;  but 
if  no  such  proof  was  admitted,  then  the  former  dividend 
was  to  stand  (a). 

(a)  S.  P.  £x  parte  CoUan,  re  Hirst,  12th  June  1833. 


18SS. 

lure 

Obahah 

tti4  iBoUwr* 


Ex  parte  Wtnn  Ellis  and  others. — In  the  matter  of 
Jambs  Houghton  and  John  Watts* 


Westminster, 
January  25» 
and  Feb,  14* 


ners,  on  the  4th 

com- 
mits a  secret 
act  of  bank- 


This  was  a  petition  of  assignees  to  expunge  a  proof,  oneoftwopart- 

which  had  been  admitted  under  the  following  circum-  JJ"^^^ 

stances. 

E.  Dopies  had,  some  time  before  the  bankruptcy,  ^J^^'   ^°  ^® 

accepted  bills  of  exchange  drawn  by  the  bankrupts  for  the  other  part- 
ner accepts  three 

their  accommodation,  to  the  amount  of  1656/.  16^. ;  the  bills  in  the  name 

of  the  partner- 
bankrupts  having  promised  to  give  Duties  their  accept-  ship  firm,  in 

VT  o  ^x.  i.»ii       i_  favour  of  one  of 

ance  m  return.      Mone  of  these  bills,  however,  so  the  creditors  of 
accepted  by  Demes,  were  paid  by  him  when  due,  and  aifofwhich bills 
the  whole  were  proved  against  the  estate  of  the  bank-  ^fore^t4th 
rupts.  On  the  4ih  January  1832,  Houghim  absconded  i^^^;J^, 
with  a  large  sum  of  the  partnership  monies ;  and  on  the  J^^  ^^^^ 
following  day  Davies  caWed  upon  WatUf  and  stated,  that  p^^^Jf"^^,^^  ^ 
in  consequence  of  Houghton's  absconding  he  (Davies)  notice  of  the  act 

of  bankruptcy. 

riioidd  be  ruined,  as  he  could  not  pay  his  aocommoda-  On  the  lOth 

January,  a  joint 
eonmiinon  issues  against  both  partners ;  Held,  that  the  hM&t  cf  tht  bills,  could  not  prove 
iImm  agamst  the  joint  estate  -,  as  the  solvent  partner  could  not  bind  the  joint  property  by 
stoepitiDg  biBk  mt  the  act  of  buikruptcy  of  Ibb  copirlDev. 
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1833.        tion  acceptances,  and  therefore  requested  fVaits  to  give 
Ezptrte      hiin  either  money  or  acceptances,  in  order  that  be 
and  otheni!'    might  be  held  harmless.    On  the  same  day    Waits 
accepted,  in  the  partnership  firm  of  "  Houghton  and 
Watts"  three  bills  of  exchange  drawn  by   Dames 
payable  to  his  own  order,  amounting  together  to  155(Mi, 
two  of  which  bills  purported  to  be  drawn  on  the  Slst 
December  1831,  and  the  other  on  the  2d  January 
18S2, — ^but  which  were  not  in  fact  drawn  on  either  of 
those    days,    but  on    the  dth    January   1832,    after 
Houghton  had  committed  an  act  of  bankruptcy  by 
absconding.  On  the  same  day,  namely,  the  5th  January, 
Davies,  being  largely  indebted  to  one  W.  Robinson  of 
Todmordin  in  Lancashire,  for  whom  he  was  in  the 
habit  of  selling  goods  on  commission,  indorsed  the  bilk 
to  him  specially,  and  remitted  them  by  the  following 
letter,  which  was  also  falsely  dated  on  the  2d  January 

*'  8iB,  London,  2d  Januaiy  1832. 

Enclosed  you  have  bills  value  1550/.  to  my  ciedit,  and  towaidi 
which  I  shall  feel  obliged  by  your  letting  me  have  10002.  as  soon  as  possibkf 
as  I  wish  to  open  a  handsome  banidng  account.  Your  immediate  attentioB 
will  oblige.  Yours,  &c. 

Mr.  William  Robinum.  Ewtn  Dmna." 

It  did  not  appear,  that  the  sum  of  1000/.  mentioned 
in  this  letter,  or  any  money  or  goods,  were  advanced  or 
sent  by  Robinson  to  Davies  on  account  of  these  bilk 
And  the  petitioners  alleged,  that  the  letter  was  ante- 
dated on  the  2d  January,  in  order  that  it  might 
appear  that  the  remittance  was  made,  as  well  as  the 
bills  accepted,  before  the  act  of  bankruptcy  com- 
mitted by  Houghton.  But  Robinson  had,  in  fact,  no 
notice,  either  of  the  act  of  bankruptcy  committed 
by  Houghton,  or  of  the  mode  by  which  the  bilb 
Bad    been    procured    by   Davies.      On    the    10th 
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January    1832,  a    commission   of    bankrupt    issued        1833. 
against  Houghton  and  Watts,  under  which  the  Com-      Ezpart« 
missioner  {Fane)  permitted    Robinson  to  prove  the    ^^^tlfcriL" 
amount  of  the  bills,  on  the  ground  that  he  was  an  inno- 
cent holder  of  them,  and  was  not  affected  by  the 
knowledge  or  conduct  of  Davies. 

Mr.  Swanston,  and  Mr.  Montagu^  for  the  petition. 
As  between  Davies  and  Watts,  there  is  no  doubt  that 
this  was  a  fraudulent  transaction ;  for  Davies  knew 
of  Houghtoris  abscondingi  and  then  persuaded  Waits 
to  give  him  these  three  ante-dated  bills  of  exchange. 
There  was  also  sufficient  to  put  Robinson  on  his  guard, 
as  to  the  fraud  of  Davies  ;  for  his  letter  inclosing  the 
bills,  which  was  sent  to  Robinson  on  the  5th  January, 
was  ante-dated  on  the  2d ;  and  he  was  bound  therefore 
to  make  some  inquiry  into  the  transaction.  But  Davies 
was  also  the  agent  o{  Robinson,  in  selling  goods  for 
him,  and  remitting  him  the  proceeds ;  Robinson  would 
therefore  be  bound  by  the  acts  of  Davies,  as  his  agent, 
and  by  the  notice  which  the  latter  had  of  the  pre- 
vious act  of  bankruptcy  committed  by  Houghton.  [Sir 
J.  Cross.  Must  not  you  show,  that  in  obtaining  these 
identical  bills  he  acted  as  his  agent  ?]  The  subsequent 
recognition  by  Robinson  of  the  transaction,  coupled 
with  the  anterior  authority  o{  Davies,  involves  Robinson 
in  the  acts  of  Davies.  But,  independently  of  this  view 
of  the  question,  it  would  seem,  from  the  terms  of  the 
letter  which  inclosed  the  bills,  that  Davies  remitted 
them  to  Robinson  conditionally.  Whatever  right,  there- 
fore, Robinson  can  have  to  the  bills,  depends  upon  his 
performance  of  the  condition  contained  in  that  letter, 
namely,  by  his  advancing  Davies  1000/.    If  Robinson 
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18dS.        had  not  the  beneficial  interest  in  the  billsy  a  Court  of 


£z  ptrte      £quity  would  not  permit  him  to  avail  himself  of  hia  legal 
tad  othtnT   ^^^st*  under  the  special  indorsement  from  Dmmu. 


Sir  G.  Rose. — The  question  is^  whether  these  bilb  of 
exchange^  being  accepted  by  one  partner  after  the 
other  has  committed  an  act  of  bankruptcy,  and  conse- 
quently after  the  severance  of  the  joint  tenancyi  can 
bind  the  joint  fund. 

EasKiNBy  C.  J. — The  first  and  material  questioD  ii, 
certainly,  as  to  the  contract.  If  Houghicn  comnuttsd 
an  act  of  bankruptcy  on  the  4th  January,  then  tbeie 
can  be  no  subsequent  joint  contract. 

Sir  J.  Cross. — The  case  of  Lacy  v.  WocleM(a) 
seems,  nevertheless,  to  be  in  favour  of  Jtobimsan*u  cUm 
on  these  bills ;  as  well  as  the  case  of  SnUtk  v.  Oriel  {h)< 

As  the  objection  regarding  the  validity  of  the  con- 
tract was  not  raised  before  the  Commissioner,  the 
further  hearing  of  the  petition  was  directed  to  stand 
over  for  the  convenience  of  the  respondent's  counsel, 
with  liberty  for  him  to  file  an  affidavit  as  to  the  act  of 
bankruptcy. 


Febrtiary  14. 


Mr.  Swanston,  and  Mr.  Mautagu^  resumed  their  a^ 
gument  on  this  day,  for  the  petitioner.  It  was  decided 
by  Lord  Kenyan^  in  Abel  v.  Sutton,  (c)  that  if  a  biD 

(•)  2  D.  &  R.  458. 

(h)  1  East,  368.  And  see  Fox  v.  Hanbury,  Cowp.  445;  ffomfsff* 
Crickett,  5  M.  &  S.  356.  But  see  Ramsbottom  v.  J>iru,  1  Camp.  228, 
which  18  afteiwards  cited  by  the  Chief  Justice,  and  which  is  certainly  tke 
strongest  authority  against  the  right  of  proof  in  thia  case ;  and  see  1  JkK* 
B.  L.  631,  and  seq.  (r)  3  Esp.  108. 
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k  tent  into  circulation  by  one  partner^  after  the  diMO-       1S8S. 
lotion  of  the  partnership,  all  the  partners  must  join  in      sT^j^ 
the  indorsement ;  and  that  one  partner,  by  putting  the    ^^^^tlMrt!^ 
partnership  name  to  the  bill,  cannot  bind  the  rest. 
The  same  doctrine  was  held  in  Kilgaur  v.  FMysan*  (a) 
This  question  is  wholly  distinct  fnmi  that  relating  to 
the  dominion  which  a  solvent  partner  may  have  over 
the  goods  of  the  partnership, — or  how  far  a  retiring 
partner  may,  from  want  of  notice  of  the  dissolution,  be 
liable  afterwards  for  the  debts  contracted  by  the  con- 
tinuing partner.     But  supposing  that  one  partner  could 
generally,  after  a  dissolution,  make  the  other  partner 
liable  on  a  bill  of  exchange, — yet  such  liability  could  not 
exist  under  a  commission  of  bankruptcy,  so  as  to  enable 
the  bill-holder  to  charge  the  joint  estate ;  for  at  the 
tiine  of  the  concoction  of  the  bill,  the  estate  could  not 
be  the  joint  estate  of  the  two  partners,  but  the  joint 
estate  of  one  of  the  partners  and  the  assignees  of  the 
other ;   Bristaw  v.  Poiis  (6),  Barker  v.   Goodwin  (c), 
Dutton  V.  Morrison  (d)^  Re  Wait  (e).    There  is  only 
one  case,  which  can  be  relied  on  by  the  other  side,  and 
that  is  Lacy  v.  Woolcott  (/),  referred  to  by  Sir«7.  Cross. 
But  there  the  outgoing  partner  had  permitted  hb  name 
to  be  used,  and  he  had  therefore  no  right  to  complain, 
or  resist  the  claim  of  an  innocent  indorsee. 

Mr.  G.  Richards,  for  the  respondent.  The  objection 
to  the  proof,  now  mainly  rested  on  by  the  other  side, 
was  never  taken  before  the  Commissioner.  The  only 
objections  then  taken  were,  that  Daties,  when  he  ob- 

(a)  1  H.  B.  155.  (d)  17  Vei.  195;  1  Rose,  213. 

(i)  11  Vei.  88.  («)  1  Jtc.  &  W.  610. 

(c)  11  Vea.  78.  (/)2D.ScK.  468. 
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]  SSS.  tained  these  bills  from  Waits,  had  notice  of  Houghton 
£jj  pj^rte  having  committed  an  act  of  bankruptcy;  that  the 
^Kod^ottoB!"  transaction  amounted  to  a  fraudulent  preference ;  that 
Davies  therefore  could  not  have  proved ;  and  that  as  he 
was  Robinson's  agent,  notice  to  him  was  notice  to  Bo- 
binson,  and  consequently  Robinson  himself  could  not 
prove.  All  these  objections  were  overruled  by  Ae 
Commissioner.  With  respect  to  the  objection  that  is 
now  relied  upon^  it  may  be  answered^  that  a  dissolution 
of  partnership,  if  secret,  does  not  terminate  the  joint 
liability  to  a  bond  fide  creditor,  who  is  ignorant  of  die 
dissolution.  Therefore,  where  one  of  the  partners 
after  such  dissolution  draws  or  accepts  bills  in  the  part- 
nership firm,  in  favour  of  a  creditor  who  has  no  notice 
that  the  partnership  is  dissolved,  the  other  partners 
are  liable  on  the  bills ;  Osborne  v.  Harper  {a\  WUr 
liams  V.  Keats  (b).  So  a  retiring  partner,  who  has 
done  nothing  to  notify  to  the  world  that  he  has  ceased 
to  be  a  partner,  is  responsible  to  persons,  who  trust  die 
continuing  partner  with  goods  on  the  credit  of  the 
partnership ;  Goode  v.  Harrison  (c).  Now,  at  the  time 
Robinson  received  these  bills,  Houghton  and  Waits 
appeared  to  all  the  world  as  partners;  and  though 
Houghton  had  a  few  days  previously  committed  an  act 
of  bankruptcy,  yet  this  was  perfectly  unknown  to  JRo- 
binson ;  and  a  dissolution  of  a  partnership  by  a  secret  act 
of  bankruptcy  of  one  of  the  partners  has  precisely  the 
same  effect,  with  respect  to  third  persons,  as  a  cUssoia- 
tion  by  private  agreement  between  the  partners.  Thus, 
it  has  been  held,  that  a  solvent  partner  may,  for  a 
valuable  consideration,  dispose  of  the  partnership  effects, 
after  the  other  partner  has  committed  an  act  of  bank- 

(•)  5  East,  225.  (b)  2  Star.  290.  (e)  6  B.  &  AM.  157. 
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ruptcy,  and  notwithstanding  a  joint  commission  after*       1838. 
wards    issues    against    both    partners^    yet   that   the      Ez  parte 
assignees  cannot  maintain  trover  against  a  bon&  fide    ^''ottoit!" 
rendee ;  Fox  v.  Hanbury  (a).     So,  where  one  partner, 
after  he  had  committed  an  act  of  bankruptcy,  accepted 
a  bill  in  the  name  of  the  firm,  though  on  his  own  private 
account, — it  was  held,  that  the  firm  was  liable  to  an 
innocent  indorsee ;  Lacey  v.   Wool-cott  (6),  Craven  v, 
Edmondson  (e). 

Mr.  Swanstofiy  in  reply,  was  stopped  by  the  Court. 

£rskine,  C.  J. — The  question  in  this  case  is,  not 
whether  a  solvent  partner  is  bound  by  the  acts  of  his 
Imnkrupt  copartner, — but  whether,  after  one  partner 
has  committed  an  act  of  bankruptcy,  the  other  partner 
can  do  any  act  which  will  have  the  effect  of  binding  the 
joint  estate  of  the  two,  when  a  joint  commission  is  issued 
against  the  two, — notwithstanding  the  title  of  the 
assignees  to  the  joint  property  relates  back  to  acts  of 
bankruptcy  of  both  partners.  And  the  Court  is  of 
ojnnion^  that  Walts  could  do  no  act  to  bind  the  joint 
estate,  after  the  act  of  bankruptcy  committed  by  his 
partner  Houghton*  For,  if  even  a  separate  commission 
had  issued  against  Houghton^  his  assignees  would  be 
tenants  in  common  with  Walls  of  all  the  partnership 
property,  from  the  time  of  the  act  of  bankruptcy  com- 
mitted by  Houghton:  and  inasmuch  as  a  joint  commis- 
sion followed  against  both  partners,  the  case  is  still 
stronger  against  the  validity  of  any  acts  done  by  Watts, 
after  full  knowledge  of  Houghton's  bankruptcy;  and  in 
contemplation  of  his  own.     It  was  decided  in  the  case 

(fl)  Cowp,  445.        (b)  2  Do  V.  &  R.  460.         (c)  4  Moore  &  P.  6*27. 
VOL.  II,  Q  Q 


562  CASES  IN  BANKRUPTCY. 

1833.  of  Ramsbottom  v.  Lewis  {a)^  that  after  a  secret  act  of 
Ex  parte  bankruptcy  committed  by  one  of  two  partners,  the 
^and  othwi."  Other  could  not,  by  an  indorsement  in  the  name  of  the 
firm,  transfer  a  bill  of  exchange  which  existed  before 
the  act  of  bankruptcy ;  as  the  solvent  partner  was  to  be 
considered  as  tenant  in  common  of  the  bill,  along  with 
the  assignees  of  the  bankrupt  partner.  The  case  of 
Fox  v.  Hanbury  (b)  merely  decided,  that  a  solvenl 
partner  might,  after  the  bankruptcy  of  the  other,  dis- 
pose of  his  share  in  the  partnership  effects  to  a  bom 
fide  vendee  for  a  valuable  consideration,  so  as  to  make 
the  purchaser  a  tenant  in  common  with  the  assignees 
of  the  bankrupt  partner ;  and  that  the  assignees  could 
not  recover  the  property  back  in  an  action  of  trover 
against  the  vendee,  because  one  tenant  in  common 
cannot  maintain  trover  against  another.  Houghion,  or 
Wafts,  may  be  personally  responsible  to  Robituon  upon 
these  bills;  but  with  that  we  have  nothing  to  do;  we 
merely  decide  that  Waits  could  not,  under  the  cireain- 
stances  of  this  case,  bind  the  joint  estate  by  acceptiDg 
bills  in  the  name  of  the  partnership  firm,  after  his  part* 
ner  had  committed  an  act  of  bankruptcy. 

Sir  J.  Cross  concurred. 

Sir  G.  Rose. — Suppose  an  assignment  was  made  hj 
partners  of  all  the  joint  property,  and  there  was  afte^ 
wards  a  secret  dissolution  of  the  partnership,  whst 
remedy  could  a  creditor  have,  who  afterwards  takes  i 
bill  from  one  of  them  accepted  in  the  partnership  firm! 
He  could  not  come  upon  the  joint  property,  because  it 
is  previously  assigned.  He  could  therefore  only  take 
out  execution  against  the  separate  property  of  each 

(a)  1  Camp.  279.  (6)  Cowp.  445. 
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artner.    I  agree  with  the  Chief  Justice,  that  the  proof       l^^^- 
lust  be  expunged.  £z  parte 

WvNN  Ellis 
and  others^ 

A  discussion  then  arose  as  to  the  right  to  costs. 
tat  the  Court  thought,  that  as  the  respondent  had  the 
idgment  of  the  Commissioner  in  his  favour,  and  as  the 
laterial  point  on  which  the  Court  decided  the  case 
ras  not  raised  before  the  Commissioner,  which  might 
foliably  have  prevented  the  respondent  from  Htigating 
be  question  in  this  Court,  the  costs  of  both  parties 
bould  come  out  of  the  estate. 


Exrparte  Tanner  and  another. — In  the  matter  of 

T  „„  Westminster, 

^^^'         ,  Jan.  25  and  26. 

i  Petition  had  been  presented  to  stay  the  bankrupt's  ^pt^'^Jo^had 
ertificate,  and  supersede  the  fiat,  on  the  ground  that  ^^  ^^^^^ 
he  bankrupt  was  not  a  trader,  and  that  the  fiat  had  ^»^»°g »°  ^"''^v 

*^  ton  Square,  was 

leen  fraudulently  issued  with  his  contrivance,  for  the  described  in  the 

'^  ^  ^  fiat  "of  Arundel 

purpose  of  obtaining  his  certificate.     On  a  former  day,  street  in  the 

,  ,  .  .  11    1  .  -1  county  of  Mid- 

nien  the  petition  was  called  on,  it  was  permitted  to  diesex,"  where 
tand  over,  without  prejudice,   the    petitioners  con-  temporary  lodg- 
enting  to  withdraw  so  much  of  the  petition  as  prayed  dap'before^the 
be  staying  of  the  certificate,  and  to  let  it  stand  merely  fi^^l^fbe  flat^ 
or  the  issuing  of  a  supersedeas.     An  order  was  ac-  on^the"^^d*^' 
opdinffly  made  for  the  allowance  of  the  certificate:  o/misdescrip- 

°  ^  tion. 

MiA  the  petition  was  now  called  on  for  hearing,  as  to  the     An  objection 

,  ,  ,     to  the  attestation 

opefsedeas.    The  attestation  of  the  petitioners  was  in  of  a  petition  is 

,  ,  not  sustainable, 

he  following  form : — *'  Signed  by  the  petitioners  after  an  onier 
I.  71  Tanner  and  C.  Hall,  in  the  presence  of  Timothy  ready  made 

upon  it. 

Where  tuch  an  objection  is  taken  to  the  attestation  of  a  petition  for  a  supersedeas,  it  may  be 
mended  instanter  ;  but  not,  if  the  petition  is  to  stay  a  certificate. 

Where  an  attestation  was  in  the  following  form,  "  signed  by  the  petitioners  A,  B.  and  C.  D,, 
D  the  presence  off.  S,,  acting  as  solicitor  for  A.  T,  soitcitor  for  the  petitioners  in  this  matter," 
Dd  it  appeared  that  A.  T.  was  not  a  solicitor  of  this  Court ;  senihfej  nevertheleiis,  that  the 
itteiUtion  was  good,  the  petitioners  having  appeared  by  counsel. 

qq2 
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1833.        SufTj  acting  as    solicitor  for   Mr.  A.  T.  Tanner ,  sofc 
ETporte      ^^*^^  ^^^  ^^^  petitioners  in  this  matter." 

Tannek 
and  another. 

Mr.  Swanston,  and  Mr.  BeiheU^  who  appeared  for 
the  petitioning  creditor  and  the  bankrupt,  objected, 
that  this  attestation  was  informal  {a\  and  that  Mr.  A,  T. 
Tanner  was  not  an  attorney  of  this  Courts  nor  a  solidtor 
of  the  Court  of  Chancery.  Notice  was  given  to  Mr. 
Tannei*  of  this  objection  to  the  petition*  on  the  15th 
December  last.  And  as  the  case  was  allowed  on  the 
former  occasion  to  stand  over^  without  prejudice,  die 
objection  cannot  be  considered  as  having  been  waived 

ErskiN£,  C.  J. — As  an  order  has  already  been 
made  on  this  petition  for  the  allowance  of  the  certifi* 
cate,  I  think  it  is  too  late  now  to  urge  any  objection  to 
the  attestation.  The  objection,  also,  being  merely 
technical,  in  point  of  form,  the  Court  ought  to  look  at 
it  with  the  greatest  jealousy.  Literally,  the  form  of  the 
general  order  has  not  been  complied  with  ;  but  as  tbe 
object  of  it  was  to  have  the  pledge  of  a  respectable 
person,  who  should  affix  his  name  as  a  witness  to  the 
signature  of  the  petitioner,  the  attestation  in  this  case 
is  a  substantial  compliance  with  the  terms  of  the  order. 
The  order  is,  not  that  no  petition  shall  be  heard  wfaicb 
is  not  attested  by  the  solicitor  of  the  petitioners,  but 
that  before  the  petition  is  presented  it  shall  be  so  attest* 
ed.  With  respect  to  the  objection  that  Mr.  Tamer  i9 
not  an  attorney  of  this  Court, — although  he  may  be  pe^ 
sonally  responsible  for  acting  as  an  attorney  of  tbe 
Court,  without  being  duly  admitted  for  that  purpose, 

(a)  See  general  order  of  12th  August,  1809,  and  £x  paru  Hirst,  1  G.  & 
J.  76. 
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yet  as  the  petitioners  have  already  appeared  by  eounsel,        1833. 
the  objection  cannot  now  lie  entertained.  Ex  parte 

Tanner 
and  another. 

Sir  J.  Cross. — If  a  motion  had  been  made  on  this 
subject  previous  to  the  hearing  of  the  petition,  the 
Court  might  probably  have  entertained  it.  But  now 
that  the  pedtion  is  called  on,  the  suitor  is  not  to  be 
taken  by  surprise,  because  an  objection  is  started,  that 
the  attorney  he  employs  is  not  a  solicitor  of  this  Court. 
In  regard  to  the  attestation  of  the  petition,  the  only 
object  of  the  general  order  is,  to  lay  down  a  rule  of 
form  for  the  purpose  of  verifying  the  petition.  But 
here,  the  petitioners  having  made  affidavits,  and  ac- 
knowledged that  they  are  the  petitioners,  are  therefore 
sufficiently  before  the  Court. 

Sir  G.  Rose* — The  only  effect  of  an  objection  as  to 
the  attestation  to  a  petition  for  a  supersedeas  is,  that 
the  petition  may  be  amended  instanler,  if  the  parties 
are  in  Court,  upon  payment  of  costs.  It  is  different,  as 
to  petitions  to  stay  a  certificate.  But  in  the  present 
instance,  the  bankrupt  has  got  his  certificate,  and  the 
petition  now  before  the  Courtis  only  for  the  supersedeas. 
When  the  Court  allowed  the  petition  to  stand  over,  it 
was  on  the  condition  that  it  should  not  work  injustice 
lo  any  party ;  they  therefore  ordered  the  certificate  to 
go,  and  the  petition  to  stand  for  a  supersedeas.  The 
whole  extent  of  the  objection  is,  that  the  attestation 
may  be  amended.    But  I  think  the  attestation  a  good 

The  Court,  after  some  deliberation,  permitted  the 
bearing  of  the  petition  to  be  proceeded  with,  with- 
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1833.        out  prejudice  to  any  future  application  against  Mr. 
Ex  parte       Tamer, 

Tim MSA 
and  another* 

Mr.  Montagu^  and  Mr.  Seion^  in  support  of  the  peti- 
tion.    The  bankrupt  in  this  case  was  not  a  tradex,  bat 
merely  filled  the ,  situation  of  a  clerk  in  the  CuBtom- 
house.     The  only  instances  of  trading  proved  were^ 
that   the    bankrupt   on    one   occasion    bought  three 
dozen  of  wine,  and  sold  a  part  of  it  again,  in  the 
name  of  another  person, — that  he  afterwards  bought  a 
hogshead  of  claret,  which  he  divided  into  small  parceb 
among  his    friends, — and    that  he  on    one  occasioa 
chartered  a  vessel,  and  received  the  usual  brokerage. 
The  trading  was  therefore  colourable,  and  the  party 
was  also  mis-described,  for  the  purpose  of  misleading 
the  creditors.     The  bankrupt  had  lived  for  some  time 
at  Brompton  Square,  and  had  a  place  in  the  Long 
Room  at  the  Custom-house ;  and  yet,  instead  of  his 
being  described  as  of  either  of  those  places,  he  was 
merely  described  as  of''  Arundel  Street,  in  the  county 
of  Middlesex,"  where  he  had  taken  temporary  lodg- 
ings,  only  four  days  before  the   docket   was   strodL. 
In  Ex  parte  Skadboltf  (a)  a  commission  was  superseded, 
biecause  the  bankrupt  was  not  described  of  the  jdaoe 
where  he  was  generally  known,  but  of  an  obscure  place 
to  which  he  afterwards  removed.     Mr.  Montagu  was 
then  proceeding  to  read  an  affidavit  to  show  that  the 
bankrupt  was  not  a  bonajide  trader,  when 

Mr.  Stvanston,  and  Mr.  Bethell,  objected  to  the  afr 

(a)  1  Mont.  69 ;  and  see  £x  parte  Day,  1  Mont  &  M.,  which  rapnres 
the  subsequent  place  of  residence  to  be  also  inserted  in  the  description.  See 
also  Ex  parte  Dart,  antif  p.  64S. 
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dATit  being  read,  on  the  ground  that  as  the  bankrupt  \^^^. 
had  ahready  got  his  certificate^  any  objection  that  might  £x  parte 
now  be  urged  to  the  trading,  must  be  confined  to  a  ^^  anoUier. 
defect  of  proof  of  trading  appearing  on  the  face  of  the 
proceedings;  and  that  the  other  side  could  not  now 
introduce  circumstances,  which  did  not  apply  to  the 
trading  specified  in  the  deposition  before  the  Commis- 
tiotiers;  Ex  parte  Crowder(a),  Ex  parte  Leviib). 
[Sir  G.  Rose.  If  the  petition  had  been  to  recall  the 
certificate,  then  these  observations  would  apply.]  Thb 
petition  was  answered  on  the  very  day  when  the  bank- 
rupt was  entitled  to  his  certificate.  It  would  have  been 
different,  if  the  petition  had  been  presented,  before  the 
certificate  had  gone  to  the  Lord  Chancellor  for  allow- 
ance. [Sir  G.  Rose,  The  certificate  cannot  be  said  to 
be  obtained  by  the  bankrupt,  until  it  is  allowed  by  the 
Lord  Chancellor^  and  delivered  out  of  the  office.  If 
iOfiOOl.  had  come  to  the  bankrupt  before  it  left  the 
office,  the  money  would  have  gone  to  the  creditors,  and 
not  to  the  bankrupt.  Erskine,  C.  J.  In  the  two  cases 
cited,  the  reason  why  the  requisites  to  support  the 
cemniission  were  not  allowed  to  be  disputed,  was^ 
because  the  bankrupt  had  already  obtained  his  certi- 
ffcate.  But  here,  the  certificate  was  not  obtained, 
when  the  petition  was  presented.]  This  must  be 
considered  as  a  new  application;  for  the  petition  now 
stands  upon  a  different  footing  from  what  it  did  when 
it  was  first  presented,  having  been  withdrawn  as  to 
ilajring  the  certificate,  and  praying  now  only  for  a 
MljNSrsedeas ;  the  present  petition  must  therefore  be 
eenridered  as  not  presented  until  after  the  certificate 
was  obtained. 

(«}  2  Rose,  324.  (6)  Buck,  75. 
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1833.  The  CouRTy  however^  said  the  principle  was  well 

Ex  parte      settled,  and  overruled  the  objection. 

Tanuxe 
andaiioUier. 

Mr.  Swoiision,  and  Mr.  Bethelif  then  proceeded  on 
the  merits.  First,  with  respect  to  the  alleged  mis- 
description of  the  bankrupt,  we  contend  it  was  a  true 
description ;  for  it*  stated  the  bankrupt's  real  place  of 
residence  when  the  fiat  issued,  which  was  *'  Arundel 
Street,  in  the  Strand."  [Sir  J.  Cross  referred  to  the 
case  of  Ex  parte  Beadier,  {a)  where  the  omission  to 
describe  the  bankrupt  as  of  the  place  where  he  actually 
traded,  was  held  to  be  fatal.]  That  case  was  decided 
on  the  ground,  that  the  description  of  the  bankrupt 
was  a  false  one.  Whenever  a  commission  has  been 
superseded  for  mis-description,  the  description  has 
been  uniformly  untrue;  there  is  no  case  of  a  super- 
sedeas being  granted,  where  the  description  has  been 
true.  There  was  no  fraud  intended  in  this  case  by  the 
bankrupt's  change  of  residence;  his  removal  from 
Brompton  to  Arundel  Street  being  with  no  view  of 
bankruptcy,  but  occasioned  by  his  landlord  seizing  his 
goods  for  rent.  And  that  he  had  no  intention  to 
deceive  his  creditors  is  manifest ;  for  soon  after  the  fiat 
issued,  he  wrote  to  his  creditors,  stating  that  he  was 
the  person  who  was  the  subject  of  it;  his  removal  firom 
Brompton,  therefore,  was  caused  merely  by  the  proceed* 
ingof  his  landlord.  With  respectto  the  /racf/if^i  the  bank- 
rupt is  described  in  the  deposition  as  Broker  and  Com^ 
mission  Agent,  and  that  speciesof  trading  has  not  been 
impeached.  The  6  G.  4.  c.  107.  s.  189.,  recognises 
the  trading  of  Custom-house  agents,  in  the  business  of 

(a)2G.6eJ.243. 
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entering  or  clearing  ships  or  goods,  provided  they  are        1833. 
licensed  by  the  Commissioners  of  the  Customs.    And      kx  parte 
the  bankrupt  has  stated  in  his  schedule,  that,  during    and  w^her. 
the  last  five  years,  various  consignments  were  made  to 
him,  from  which  he  derived  a  profit  of  3,500/.    The 
debts  proved  under  the  fiat  amount  to  6,000/.,  and 
only  these  two  creditors,  neither  of  whose  debts  exceeds 
the  sum  of  30/.,  petition  now  to  stay  the  certificate. 

Cur.  adv.  vuU. 

Erskinb,  C.  J. — The  Court  directed  this  petition  January  26. 
to  stand  over  for  judgment,  that  we  might  endeavour 
to  ascertain  with  greater  certainty,  whether  the  party, 
against  whom  this  fiat  has  been  taken  out,  was  really  a 
subject  of  the  bankrupt  laws  or  not.  As  the  present 
fiat  would  have  the  effect  of  protecting  the  person  of 
the  bankrupt,  though  not  his  property,  there  having 
been  a  former  commission  issued  against  him,  I  should 
have  been  very  glad  to  have  supported  the  fiat,  if  I 
could  in  any  way  have  considered  myself  justified  in  so 
doing.  But  I  have  a  public  duty  to  perform,  however 
adverse  it  may  be  to  my  wishes  on  the  present  occasion* 
This  petition  is  presented  by  two  creditors  of  the 
bankrupt,  praying  for  a  supersedeas,  on  the  ground 
that  the  fiat  was  issued  to  serve  the  bankrupt's  purposes, 
and  not  for  the  purpose  of  distributing  his  property 
among  his  creditors.  The  objections  to  the  fiat  are^ 
first,  that  the  bankrupt  was  not  a  trader ;  secondly,  that 
the  description  of  him  in  the  fiat  was  likely  to  mislead. 
And  I  think  that  both  these  objections  must  prevail; 
The  bankrupt  is  described  in  the  fiat  as,  of  "  Arundel 
Streetj  in  the  county  of  Middlesex^  Commission  Agent/' 
ahhough  a  few  days  before  the  docket  was  struckj  he 
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1893.  was  liring  in  Brompion  Square ^  and  filling  a  aitualion 
£,„!,  in  the  Custom-house.  Now,  could  any  of  his  ae- 
aiS  uMMber .  q^ain^^ce  hare  possibly  known  him  by  that  desciiptioD! 
But  then  it  has  been  urged*  that  there  was  no  inteiitiott 
to  mislead,  as  he  wrote  circular  letters  to  his  ereditorii 
informing  them  that  he  was  the  person  against  wfaoni 
the  fiat  had  been  issued.  It  is  difficult  to  say  what 
was  his  motive  for  this  proceeding ;  but,  at  all  events,  h 
would  be  unsafe  for  us  to  act  upon  the  principle  con- 
tended  for.  I  will  take  it  as  he  says,  that  he  wrote  to 
aU  his  creditors  to  apprise  them  of  the  fact.  But  it  is 
not  for  the  bankrupt  to  give  a  false  description  of  him- 
self in  the  fiat,  and  then  say,  that  he  has  written  to  hii 
creditors  to  tell  them  that  he  was  the  person  intended. 
The  practice  of  the  Court,  to  supersede  a  fial  for  ndi- 
description,  is  founded  on  general  principles ;  and  it 
would  be  a  dangerous  departure  from  the  rule,  to  alloir 
the  defect  to  be  remedied  by  a  subsequent  comnmnics- 
tion  of  the  bankrupt  to  his  creditors.  His  olqeet 
appears  to  have  been,  independently  of  any  question  of 
fraud,  to  prevent  it  from  being  publicly  known  that  he 
had  become  a  bankrupt.  If  he  had  been,  theiefere^ 
even  a  bon&fide  trader,  yet  a  fiat  containing  such  amis- 
description  of  him  could  never  have  been  silppoiied. 
Ex  parte  Parrey  {a)  is  an  express  authority,  that  i 
commission,  wholly  omitting  to  describe  the  banknifit 
of  the  place  where  he  had  chiefly  been  known  as  i 
trader,  is  bad,  though  his  last  place  of  trading  enA 
trere  correctly  described.  Then,  as  far  as  the  quesdoo 
df  trading  is  concerned,  I  am  of  opinion,  that  this  ptftjr 
Was  not  a  proper  subject  of  the  bankrupt  laws.  Ilfc 
i^tates  in  bis  schedule,  that  his  profits  fbr  the  \M  M 

(a)  12  6.  &  J.  225. 


CASES  IN  BANKRUPTCr.  671 


years  have  amounted  to  3|500/.     Now^  if  he  had        iSdS. 
derived  those  large  profits  from  any  species  of  tradings       vTIZL 
it  would  surely  have  appeared  in  some  of  his  books,      ^**'"^ 
how  and  with  whom  he  dealt.     He  was  challenged  by 
the  statements  in  this  petition  to  give  evidence  of  his 
tradings  and  yet  none  but  the  most  trifling  and  unsatis- 
factory instances  have  been  produced.     There  is  no 
doubt  in  my  mind^  that  the  sole  object  of  issuing  this 
fiat  was,  to  enable  the  bankrupt  to  get  his  certificate ; 
and  that  it  was  intended  merely  for  his  own  benefit^ 
and  not  for  the  benefit  of  his  creditors.     Under  these 
circumstances,  therefore,  it  is  not  consistent  with  the 
duty  of  the  Court  to  permit  the  fiat  to  stand. 

Sir  J.  Cross. — I  entirely  agree  with  the  Chief  Judge, 
that  the  only  object  sought  by  the  bankrupt  under  this 
fiat  was  the  obtaining  his  certificate ;  for  there  being 
no  property  to  divide,  it  could  not  have  been  issued  for 
tlie  benefit  of  his  creditors.  The  only  question  I  have 
thought  it  necessary  to  direct  my  attention  to,  is  the 
trading.  Where  are  his  books  ?  None  are  produced. 
Where  are  his  customers  ?  Not  one  is  to  be  found. 
It  is  said  in  one  of  the  depositions,  that  for  the  last 
fifteen  years  he  has  been  a  trader ;  but  no  specific  act 
of  trading  is  stated.  The  only  evidence  is,  that  ten 
years  ago  he  was  declared  a  bankrupt  under  a  former 
commission;  so  that  the  deposition  may  be  literally 
true,  though  he  had  not  traded  once  during  the  last  ten 
years.  Then  the  deposition  is  defective,  as  to  the  act 
of  bankruptcy ;  for  the  witness  says,  that  he  one  day 
heard  the  bankrupt  say  in  the  Long  Room  at  the 
Custom-house,  that  if  any  one  should  call  about  bills, 
they  should  say  he  was  not  there ;  and  that  a  person  did 
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1838.        call,  while  he  was  there.     But  there  is  no  evidence  that 
l^p,,,^      the  bankrupt  absented  himself  when  the  party  called, 

andaa^ber.  ®'  ^^^  *^®  P*"^  calling  was  in  fact  a  creditor.  Inde- 
pendently, therefore,  of  any  other  objection,  the  as- 
signees  could  not  work  this  fiat,  on  account  of  die 
depositions  both  of  the  trading  and  the  act  of  bank- 
ruptcy being  imperfect. 

Sir  G.  RosB. — The  description  of  the  bankrupt  ui 
the  fiat  is,  on  the  face  of  it,  imperfect,  and  essentiallj 
untrue.  The  whole  truth  ought  to  have  been  given, 
and  he  would  then  have  been  described  as  ''  late  of 
Brompian  Square,  and  carrying  on  business  at  the 
Custom-house."  Upon  the  other  points,  also,  I  concur 
in  opinion  with  their  Honours.  With  respect  to  the 
question  of  costs,  the  practice  has  been,  that  when  t 
commission  is  superseded  on  a  point  of  law,  costs  are 
given  only  against  the  petitioning  creditor;  but  when 
superseded  on  the  ground  of  fraud,  then  costs  are 
given  against  all  the  parties  implicated. 

The  order  was,  therefore,  that  the  fiat 
should  be  annulled,  at  the  costs  of  the 
petitioning  creditor  and  the  bankrupts 
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Ex-parte  Hicks  and  others. — In  the  matter  of  Smith.     . 

Southampton 
BttUdittgs, 

This  was  a  petition  by  the  assignees  of  the  bankrupt,  a  iummary  ap. 
that  Messrs.  Murray  and  Sons,  solicitors,  might  be  Sli^a^^i?' 
directed  to  pay  over  to  them  the  sum  of  409/.  2s.,  which  ?^'*f,  ''^^'^^^> 

*    •'  '  jointly,  to  pay 

was  alleged  to  belong  to  the  bankrupt,  and  which  they  °5®'  ***  ^^  "• 
had  received  as  his  solicitors  in  a  cause  in  Chancery,  of  money  which 

^     Ihey  had  ro- 
under an  order  of  that  Court,  after  the  act  of  bank-  ceived  ag  the 

bankrupt*!  loU- 

ruptcy,  and  shortly  before  the  issuing  of  the  fiat.    The  citon  under  an 

further  facts  are  stated  in  the  arguments  of  counsel.  Court  of  chan- 
cery ;  Held,  not 
sustainable,  as 

Mr.  Bethell,  and  Mr.  Bacon,  for  the  petitioners,  aif  coUectively 
contended,  that  inasmuch  as  the  solicitors  admitted,  on  court**  °'  '*"* 
examination  before  the  Commissioners,  that  they  had  ..  ^"''T*  ^^^' 

'  ^  ther  such  an 

this  money  in  their  hands,  without  claiming  any  lien  on  ?"^®1T°"***  , 
it ;  and  as  they  were  officers  of  this  Court,  over  whom  »f  ^ey  had  been 

all  attomies  of 

the  Court  had  jurisdiction  ;  they  were  clearly  bound  to  this  Court. 
pay  over  the  property  to  the  assignees.  The  money 
was  received  by  Messrs.  Murray  in  their  professional 
character,  which  was  quite  sufficient  to  give  this  Court 
jurbdiction  over  them.  If  no  bankruptcy  had  in« 
tervened,  then  it  is  clear,  that  the  bankrupt  might  have 
claimed  the  money  from  them  ;  and  as  bankruptcy  had 
happened,  it  passed  to  his  assignees,  re  Aikin  (a) ;  for 
money  in  the  hands  of  an  agent  of  the  bankrupt,  with- 
out a  lien,  is  always  considered  the  property  of  the 
assignees.  It  is  true,  that  in  this  case  an  action  had 
been  commenced  by  the  bankrupt  to  try  the  validity  of 
the  commission ;  but  that  could  form  no  objection  to  the 
payment  over  of  this  money.     If  it  could  in  this  case, 

(a)  4B.&A.47. 
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^74  CASES  IK  BANKaUPTCY. 

1898.  1^  would  apply  in  all  cases;  and  the  fair  and  speedy 
division  of  the  bankrupt's  property  among  his  creditors 

HicKs^  would  be  altogether  frustrated.  As  long,  however,  as 
the  fiat  existed,  every  person  was  bound  to  recognise 
it  as  valid,  and  to  act  accordingly  in  conformity  with  it. 

Mr.  Swatuiotif  and  Mr.  O.  AuderdoHf  for  Messrs. 
Murray  and  Sons.    The  first  objection  to  this  petition 

is,  that  the  bankrupt  is  not  served  with  it.     He  is 
clearly  interested  in  it,  as  it  seeks  to  take  money  be- 
longing to  him  out  of  the  hands  of  hb  agents ;  and 
therefore  he  is  entitled  to  be  heard.  It  is  an  application, 
the  effect  of  which  will  be  to  deprive  the  bankrupt  of 
the  only  means,  by  which  he  can  defend  his  rights 
against  this  commission  elsewhere.  But  the  principal  ob- 
jection to  this  petition  is,  that  Messrs.  Murray  and  Sons 
are  not  proved  to  be  officers  of  this  G)urt ;  for,  although 
in  an  affidavit  of  the  petitioners  they  are  stated  to  be 
such,  there  is  no  distinct  averment  to  that  effect ;  the 
statement  in  the  affidavit  amounting  in  fact  to  a  mere 
description,  and  not  to  an  assertion.     We  deny  the 
fact,  ore  tenus,  leaving  it  to  be   established   by  the 
best  evidence,  which  ought  always  to  be  adduced,^ 
as  in  the  case  of  an  SLYermentprout  patet  per  reeordam. 
Now  we  assert,  that  if  the  records  of  this  Court  be 
referred  to,  but  which  the  other  side  decline  to  do,  it 
will  be  found,  that  although  Mr.  Murray  and  one  of 
his  sons  are  attornies  of  this  Court,  yet  that  the  other 
son,  against  whom  this  application  is  also  directed,  is 
not  admitted  an  attorney  in  this  Court.  The  money  was 
received  by  them  in  their  joint  capacity,  and  any  order  to 
affect  them  must  be  therefore  jointly  against  the  three. 
If  one  of  them  is  not  bound  to  obey  the  order,  neither 
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can  the  rest.  The  assignees  come  here  against  persons^  18dd. 
then,  who  may  all  be  said  to  be  not  solicitors  of  ^^^ 
this  Courts  who  are  all  strangers  to  the  commission,  and  ^^^ 
against  whom  the  Court  has  consequently  no  jurisdic- 
tion. It  would  be  impossible,  therefore,  for  the  Court 
to  enforce  its  order  in  this  case,  by  striking  the  party 
off  its  rolls.  Under  this  state  of  circumstances,  the 
{iresent  application  amounts  to  nothing  more  than  a 
petition  for  money  had  and  received ;  a  course  of  pro- 
ceeding never  heard  of,  nor  supported  by  any  case  or 
precedent.  In  point  of  principle  it  is  also  bad ;  for 
unless  a  bankrupt  had,  and  was  allowed  to  retain, 
money  in  the  hands  of  third  parties,  he  never  could 
dispute  (he  validity  of  any  commission  issued  against 
bim;  iMid  even  were  all  these  parties  solicitors  of  this 
C!ou|t(,  it  is  not  an  arbitrary  and  inflexible  rule,  that  the 
(SoUft  will  compel  an  attorney  to  deliver  up  papers  or 
IQon^y  iipon  which  he  has  no  lien  (a).  It  always  rests  in 
the  discretion  of  the  Court,  whether  they  will  make  such 
an  order  or  not;  and  in  this  case  the  Court  will  refrain 
from  making  such  an  order,  where  it  would  work  so 
manifest  an  injustice  to  the  bankrupt.  An  action  has 
already  been  brought  to  try  the  validity  of  this  commis- 
sion,  and  will  be  decided  in  a  short  period  of  time. 

Mr.  Montagu,  amicus  curiae  referred  to  the  case  of 
Ex  parte  Hawkins  (b).  . 

The  Court  concurred  in  the  argument  for  the  re- 
spondents ;  observing,  that  as  the  money  was  received 
under  an  order  of  the   Court  of  Chancery, — as  the 

(#)  In  re  Lowe,  8  EMt,  237.  (h)  Mont.  &  Mac,  11. 
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Ex  parte 

Hicks 

and  othen. 


solicitors  were  not  collectively  officers  of  this  Coart, 
but  were  in  fact  third  parties,  over  whom  the  Court  had 
no  jurisdiction, — and  as  it  was  impossible  to  give  the 
solicitors  an  indemnity  against  any  claim  by  the  bank- 
rupt in  another  Court,  if  they  now  paid  over  themonqr 
to  the  assignees, — the  Court  could  not  entertain  this 
petition.  The  bankrupt,  they  added,  ought  also  to 
have  been  served  with  the  petition,  as  an  order  was 
sought  by  it  adverse  to  his  claims.  And  even  if  tibe 
solicitors  had  been  all  of  them  officers  of  this  Court,  it 
was  still  very  doubtful,  if  the  Court  had  the  power  to 
make  the  order  as  prayed  for, — or  would  do  so,  in 
the  exercise  of  its  discretion,  if  it  possessed  such 
power*  But  their  being  all  collectively  officers  of  die 
Court,  was  the  only  thing  that  could  give  jurisdictioD; 
and  that  fact  must  be  established  by  reference  to  Ae 
records.  As  the  trial,  however,  was  so  close  at  handf 
the  Court  ordered  the  matter  to  stand  over,  until  tbe 
result  was  known  (a). 


(a)  The  tiial  at  law  was  afterwards  decided  in  favour  of  the  btaknat; 
so  that  tbe  fiat  was  ultimately  annulled  by  an  order  of  this  Cowt. 


Southampton 

Buiidings, 

February  18. 

Where  a  trustee 
becomes  bank- 
rupt, a  new  one 
may  be  appoint- 
ed, on  petition, 
without  any  re- 
ference to  the 
master;  although 
the  bankrupt  had 
no  portion  of  the 
ti-ust  property  in 
his  hands. 


Ex  parte  Buffery.— In  the  matter  of  Bowdlbr. 

1  HIS  was  an  application  to  appoint  a  new  trustee  b 
the  room  of  the  bankrupt,  who  had  no  interest  what- 
ever but  that  of  a  mere  trustee,  and  had  not  in  his 
hands  any  portion  of  the  trust  property. 

Mr.  Dixon,  for  the  petitioner. 

Mr.  BUgh,  for  the  bankrupt,  submitted  that  it  wu 
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question  of  some  doubt,  whether  this  Court  had        1888. 
isdiction  to  make  any  such  appointment.     It  is  true,       ETwirte 
It  the  5  G.  4.  c.  16.  s.  79.  gives  a  general  power  to     Bu'"*^- 
3  Lord  Chancellor  to  appoint  a  new  trustee,  where 
i  original  one  had  become  bankrupt ;  and  that  the 
&  S  W.if.c.  56.,  transfers  all  the   powers   of  the 
>rd  Chancellor,  except  in  certain  cases,  to  this  Court, 
it  in  both  the  reported  cases  which  have  occurred 
on  this  point  (a),  it  would  seem,  that  to  induce  the 
mrt  to  exercise  this  power,  it  should  also  be  ne- 
isary  to  pray  some  proof  against  the  bankrupt's 
tate,  in  relation  to  funds  which  at  the  time  of  the 
nkruptcy  were  in  his  hands.    Here,  as  there  were 
funds  in  the  bankrupt's  hands,  no  such  proof  can 
sought. 

The  Court  thought,  that  in  all  these  cases  a  new 
utee  was  appointed,  on  petition  in  bankruptcy ;  and 
at  the  circumstance  of  the  bankrupt  not  possessing 
J  funds  belonging  to  the  trust,  could  make  no  differ- 
ce ;  inasmuch  as  the  statute  provided  for  the  case  of  a 
nkrupt  trustee  "  being  entitled  to"  property, — thereby 
^arly  evincing,  that  the  absolute  possession  of  the 
operty  was  not  necessary  to  give  the  Court  juris- 
ction.  And  Sir  G.  Rose  suggested,  that  he  saw  no 
ason  <why  the  appointment  could  not  be  made  by 
is  Court,  without  the  expense  of  a  reference  to 
e  master,  although  the  latter  course  was  the  more 
ual. 

The  order  was  accordingly  made,  without 
any  reference :  and  the  costs  of  the  bank- 
rupt were  directed  to  be  paid  out  of  the 
trust  fund. 

(a)  Ex  parte  Saunders,  2  G.  &  J.  132  ;  Ex  parte  Inktrsole,  id.  230. 
YOL.II.  R  R 
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^    ,  Ex  parte  John  Bentley. — In  the  matter  of 

Souwampton 

Buildings,  JoHN  BeNTLEY. 

February  23. 

^e*  "uiionTng^'  '''HIS  was  a  petition  for  an  order  on  the  solicitor  of 
creditor,  on  the   the  petitioning  creditor  to  pay  certain  costs. 

commissioii  *  "  ■■    "^ 

being  guper-  The  petition  stated,  that  in  April  1829,  m  comiMt- 

seded,  writes  to      ,         , 

the  bankrupt,     sion  issued  against  the  petitioner,  at  the  instance  of 

"  I  am  ready, 

and  hereby  offer,  Johti  Archdale  Palmer.    In  May  18S9,  the  petitioner 

to  allow  and  pay  ^    ,  .  .  -        .  .     . 

the  coats"  incur,  presented   a    petition  to  supersede  the   commissioay 

red  by  the  bank-      v-  v  i    •  i  ^i  j      ^         • 

nipt  m  petition-  wbich  was  duly  Served  on  the  respondents ;  m  conse- 

'^  'i^i^iluy '  solicitor  were  served  with  the  following  notice  from  A.K, 
liable  on  this      f^^  solicitor  for  Mr.  Palmer. 

undertaking, 

and  that  the  "  In  the  matter  of  John  Bentley,  &c, 

bankrupt  might 

petiUon  for  an        "  On  behalf  of  John  Archdale  Palmer,   the  pcti- 

order  on  the  so- 
licitor to  pay      tioning  creditor,  I  do  hereby  give  you  notice,  that  by 

these  costs,  not-  ni-ri^t  n  111  ^a  1   m* 

withstanding  a  an  Order  of  the  Lord  Chancellor,  dated  the  23d  May 
mission  had  is^  18^,  his  lordsliip  was  pleased  to  order  and  direct  the 
h?m,  unde°^^  ^aid  Commission  to  be  superseded  at  the  costs  of  the 
not  obiaLedliis  ^^id  petitioning  creditor,  and  that  a  writ  of  supersedeas 
assf  Me^'dis^"*  should  issuc  accordingly.  And  I  give  you  iiirtba 
claiming  all  in-  notice,  that  the  said  commission  has  been  superseded 

terest  in  the  *^ 

matter.  accordingly,  at  such  costs  and  charges;    copies  of 

which  said  order  and  writ  respectively  are  herewith 
annexed.  And  on  such  behalf  as  aforesaid,  I  give  yoQ 
this  further  notice,  that  /  am  recuiy,  and  hereby  offer^ 
to  allow  and  pay  the  costs  of  a  petition  presented  by 
you  the  said  John  Bentley  to  the  Lord  Chancellor  for 
the  purpose  of  superseding  the  commission ;  but  which 
said  petition  it  is  now  become  unnecessary  further  to 
prosecute  or  proceed  with. — Dated  the  3d  June  1829. 
Yours,  &c.    A,  B. 
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**To  Mr  John  Bent  ley  above  named^  and  Mr.  Charles       1B88. 
James  Tapp  Burt,  his  solicitor."  Exparta 

The  costs  incurred  by  the  petitioner  up  to  the  date     "'"'^*^* 
of  this  notice^  amounted  to  16/.  6j.  6^.,  a  bill  of  which 
was  delivered  to  Mr.  Palmer's  attorney.    And  on  the  • 

SI st  July  following,  Mr.  Burty  the  petitioner's  solicitofi 
received  the  following  letter  : — 

"  Re  Bentley. 

**  I  am  directed  by  A.  B.  to  remind  you,  that  on  the 
4tb  June  last,  a  notice  was  served,  stating  that  this 
commission  was  superseded,  and  that  A,  B.  was  ready, 
and  offered,  on  behalf  of  the  petitioning  creditor,  Mr. 
Palmer,  to  pay  the  costs  of  your  petition  down  to  the 
date  of  the  4th  June,  and  hereby  repeats  his  offer  to 
do  so.  And  that  if  you  call  on  your  petition,  notwith- 
standing such  offer  and  notice,  it  will  be  appeared  to 
OB  behalf  of  Mr.  Palmer,  and  an  application  made  to 
the  Court  that  the  subsequent  costs  be  paid  by  your- 
self.    I  am.  Sir,  for  A.  B,,  yours,  &c.     G.  Whattan. 

To  Mr.  Burt,  solicitor." 

After  various  applications  for  payment,  Mr.  Burt',  on 
the  1st  October  18^,  wrote  the  following  letter  to  Mr. 
Palmer's  solicitor: — ^*  Sir,  If  the  amount  of  my  bill  of 
eosts  is  not  immediately  paid  to  me,  I  beg  to  inform 
you  I  shall  present  a  petition  against  you  upon  your 
undertaking,  which  I  trust  your  compliance  will  pre- 
vent.   Yours,  &c.  C.  J.  T.  Burt.*' 

The  present  application  was  for  the  payment  of  this 
bill  of  costs,  against  the  solicitor  for  Mr.  Palmer,  the 
petitioning  creditor.  The  affidavits  in  opposition  went 
to  show,  that  neither  the  petitioner,  nor  Mr.  Burt,  ever 
applied  to  Mr.  Palmer  for  these  costs,  although  they 
had  frequent  opportunities  of  so  doing ;  that  at  that 

R  R  2 
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1838;  time  Palmer  was  able  and  willing  to  pay  the  costs,  had 
£jjpnrt«  ^^^y  ^^^^  properly  taxed ;  but  that  in  December  1829» 
BiNTLXY.  having  fallen  into  difficulties,  he  became  bankrupt,  and 
had  left  the  kingdom.  And  his  attorney  now  contested 
the  right  of  the  bankrupt  to  make  the  present  application, 
insisting  that  the  construction  put  by  the  bankrupt  upon 
the  foregoing  letters,  of  the  attorney  being  personaUy 
responsible  for  the  costs,  was  not  the  right  con- 
struction. It  was  stated,  also,  that  all  correspondence 
or  conununication  between  the  parties,  on  the  subject 
of  the  payment  of  the  bill  of  costs,  had  ceased  since 
October  1829,  and  that  the  present  petition  was  not 
presented  until  the  30th  January  1838. 

Mr.  MoniagUf  and  Mr.  Richards,  for  the  petitioner, 
relied  on  the  wording  of  the  letters  of  Mr.  Palmer'^ 
attorney,  and  his  clerk,  as  sufficient  to  imply  a  per- 
sonal undertaking  to  pay  these  costs;  and  referred 
to  the  case  of  Appleion  v.  Binks  (a). 

Mr.  Swansiorif  and  Mr.  Bagshawe,  for  the  solicitor, 
contended,  that  it  was  never  his  intention  to  give  more 
than  the  usual  professional  undertaking,  that  hb  client 
should  perform  a  certain  act.  There  was  no  con* 
sideration  for  his  giving  a  personal  undertaking; 
neither  do  the  words  of  the  letters  allow  such  a  con- 
struction. It  is  clear,  that  no  action  could  be  main- 
tained  on  this  undertaking ;  and  the  Court  is  bound 
to  look  into  the  circumstances  under  which  the  letters 
were  written,  which  affi^rd  no  grounds  for  supposing 
that  a  personal  undertaking  could  ever  have  been 
intended.     But  even  admitting  that  this  was  a  personal 

(a)  5  Ernst,  148, 
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undertaking  when  the  letters  were  written,  it  can  only  1833. 
extend  to  make  the  solicitor  a  surety  for  his  client.  Exnui^ 
And  although  it  may  be  admitted,  for  the  sake  of  ^»^'''^* 
argument,  that  if  the  petitioner  had  come  promptly, 
he  would  have  had  a  just  claim  against  the  solicitor 
personaUy ;  yet,  looking  at  the  variation  of  the  state  of 
circumstances  of  the  parties,  and  taking  into  con- 
sideration the  laches  of  the  petitioner  and  Mr.  Burt,-^ 
the  time  that  had  been  suffered  to  elapse, — the  fact, 
that  Mr.  Palmer  during  that  lapse  had  become  bank- 
rupt, and  that  his  surety  had  lost  all  remedy,  the  Court 
will  not  listen  to  the  present  appUcation.  There  is, 
however,  another  objection,  which  is  this,-— that  the 
petitioner  is  an  uncertificated  bankrupt,  and  therefore 
'  can  have  no  right  to  these  costs;  which  either  belong 
to  his  assignees,  or  to  Mr.  Burt;  and  the  latter  has,  in 
fact,  proved  for  these  very  costs  under  a  commission, 
which  he  has  himself  subsequently  issued  against  Mr. 
Bentley.  The  assignees  therefore  are,  if  any  persons, 
the  right  claimants  in  this  case ;  but  they,  it  is  under- 
stood, disclaim  all  interest  whatever  in  the  matter. 

Mr.  Russell  appeared  for  the  assignees,  and  acknow- 
ledged such  disclaimer  on  their  part. 

Mr.  Montagu  was  not  called  on  to  reply. 

The  Court  said:  This  is  clearly  a  personal  undertak- 
ing to  pay  the  amount  of  the  costs;  to  put  any  other  con- 
structibn  on  it^  would  be  to  substitute  for ''  I  undertake,** 
*'  he  (Mr.  Palmer)  undertakes."  With  respect  to  the  ob- 
jection that  has  been  urged  on  the  ground  of  laches,  and 
the  absence  of  any  application  for  the  amount  of  the  bill 
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1  S$$,        to  Mr.  Palmer f — ^that  might  fairly  be  taken  to  have  ariMn 

E^purte      ^™  ^^^  construction  that  Mr.  Burt  was  entitled  to 

BBKTtBT.      p^j^  ^p^jj  ^jjg  letters,  viz.,  that  Mr.  Palmer's  solicitiff 

was  personally  bound  to  pay  the  costs.  The  present 
undertaking  is  quite  distinct  from  the  usual  profes- 
sional undertaking.  Mr.  Palmer's  solicitor,  when  Ik 
wrote  the  letters,  either  had  the  money  actually  in  his 
hands  wherewith  to  pay  these  costs, — or  else  he  con- 
sidered himself  personally  responsible,  and  bound  to 
pay  them,  by  the  failure  on  his  part  to  support  the 
commission  which  had  been  issued  under  his  adnoe. 
The  assignees,  howeyer,  need  not  have  appeared  upon 
this  petition;  for  the  bankrupt  alone  was  perfectly 
competent  to  support  this  claim,  if  they  did  not  intend 
to  dispute  his  right.  It  is,  therefore,  improper  to  visit 
the  solicitor  with  their  costs. 

The  order  was,  that  the  soUcitor  shooU 
pay  the  bill  of  costs,  to  be  taxed,  and  the 
costs  of  the  petitioner  upon  this  applica- 
tion,— reserving  to  the  soUcitor  the  be- 
nefit of  any  claim  which  he,  or  the  as- 
signees, might  have  against  Mr.  Palmers 
estate.  The  costs  of  the  assignees  oo 
this  petition  were  directed  to  come  out 
of  the  bankrupt  BetUleys  estate. 
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1838. 

Ex  parte  Robinson. — In  the  matter  of  Houohton       ^    . 

*^  Southampton 

and  Watts.  5**^/*^^ 

March  12. 

T^HIS  was  an  application  to  dispense  with  the  signa-  The  Court  of 

Review  hsB  BO 

ture  of  a  petitioner  to  a  petition  of  appeal^  on  a  special  junidictioD  to 

diqpeoM  with  the 

case,  fix>m  an  order  which  had  been  made  on  the  14th  sigp^reof  the 

petitioiMf  to  e 

February  last,  expunging  a  proof*  petHioQ  of  ep- 

riel,  ander  tae 
ic  3  wm.  4. 

Mr.  Wilcock,  in  support  of  the  application,  stated,  LwdChamiuor 

that  from  the  petitioner  residing  in  the  country,  his  ^,J^^*5J**^ 

signature  could  not  now  be  obtained,  within  the  month  apply  to  for  that 

"  purpose. 

limited  by  the  act  of  parliament  (a).  ,  SembU,  that 

•^  *^  ^  thepenodofa 

month,  limited 
by  the  statute  for 

The  Court  thought  they  had  no  jurisdiction  m  the  presenting  the 

petition  of  ap- 

matter,  the  Lord  Chancellor  being  the  proper  judge  to  peal,  cannot  be 
apply  to,  under  these  circumstances.  And  that,  even 
if  they  had  jurisdiction,  they  would  not  have  the  power 
to  extend  the  time  limited  by  the  act  of  parliament  for 
presenting  the  petition  of  appeal;  and  that  it  would  be 
the  bounden  duty  of  the  Court  to  take  every  care,  that 
petitions  of  appeal  were  presented  by  the  parties  them- 
selves; the  best  means  of  insuring  which  was,  to  require 
their  own  signatures  to  all  such  petitions. 

(a)  1  &  2  W.  4.  c.  66.  s.  32. 
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1833. 


Southampton  Ex  parte  CoLMAN. — In  the  matter  of  Colman. 

BuUdingt, 

March  19.      ]^j^  ffALLETT applied  to  the  Court  for  an  order. 

Bankrupt  exe-  *  * 

cutor  ordered  to  that  a  bankrupt  executor  might  be  at  liberty  to  prore 

prove  agfdittthig 

own  estate,  and   against  his  own  estate,  for  the  amount  of  the  trust  pro 

'  the  aisisniees  to 

pay  the  divi-      perty  in  his  hands ;  a  cause  having  been  instituted  in 
hands  of  the  Ac-  Chancery  for  tlie  administration  of  the  assets. 

Gonntant  Gene* 
nl,  to  the  credit 

ftJ to^Kd^'      The  Court  directed  the  proof  to  proceed,  and  that 
BMOtttration  of    ^|jg  assignees  should  pay  the  dividends  into  the  bank  io 

the  name  of  the  accountant-general,  to  the  credit  of  the 

cause. 


Ex  parte  Painter. — In  the  matter  of  Assbeetti. 

Same  day. 

Bankrupt  trus-  Mr.  RICHARDS  applied  for  an  order,  that  a  bank- 
tee  ordoed  to  be 

removed,  and  to  rupt  trustee  might  be  removed,  and  a  new  one  ap- 
property  toa  pointed  in  his  stead;  and  that  the  bankrupt,  and  his 
under  the  79th    assignees,  might  be  ordered  to  convey  the  trust  estate 


S.;,'Act,   to  the  new  trustee. 


but  no  necessity 
for  the  assignees 

to  join  in  the  Mr.  Ttciss,  for  thc  assignees,  objected  to  their  being 


conveyance. 


made  parties  to  the  conveyance. 

The  Court  said,  that  as  the  trust  estate  did  not 
pass  to  the  assignees,  there  was  no  need  for  their 
joining  in  the  conveyance,  considering  the  words  in  the 
79th  section  of  the  Bankrupt  Act,  respecting  the  assig- 
nees conveying,  to  be  superfluous;  but  they  directed  the 
new  appointment,  and  that  the  bankrupt  should  convey  as 
prayed.  The  costs  to  be  paid  by  the  petitioner,  who 
Was  entitled  to  be  reimbursed  out  of  the  trust  fund. 
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183^. 


Ex  parte  Wilkinson.  Southampton 

BuUdingt, 

The   bankrupt's   certificate  had  in  this  case  been  ^«''^*^l. 

*  A  power  of  at- 

signed  personally  by  all  the  creditors  of  the  bankrupt^  tomey  tosigna 

bankrupt  toerti- 

except  one,  and  had  been  also  allowed  and  signed  by  ficate,  executed 

,     ,  by  a  creditor  le- 

the  Commissioner.    The  signature  of  the  other  creditor  sident  abroad,  ii 

suflBciently  au- 

was  under  a  power  of  attorney,  which  was  as  follows :  thenticated,  if 
"  18S3,  in  Salonicas.  On  the  17th  January  personally  BiitUh  consul. 
appeared  Mr.  W,  B,  Lletvellj/n,  who  requested  a  power 
of  attorney  for  the  purpose  of  signing  the  certificate  of 
Richard  Wilkinson,  a  bankrupt.  We  hereby*'  &c.  (ap- 
pointing Mr.  John  Simmons  attorney,)  "  do  sign  a  full 
and  complete  discharge  for  the  debt  proved  by  the 
said  TV.  B,  Llewellyn,'*  "  and  the  aforesaid  W.  B.  Lle- 
wellyn has  signed  the  present  act  of  power  of  attorney 
in  presence  of  us,  acting  consul  of  this  office,  and  wit- 
nesses. 

(Signed)         W,  B,  HetveUyn,  (L.  S.) 
Witnesses,  A.  B.  &  C.  D. 

Signed,  sealed,  and  witnessed  in  my  presence, 
(Consulate  Seal.)  Z.  Y.  consul." 

It  was  sworn  by  a  merchant  in  London,  that  the 
handwriting  of  the  attesting  witness  and  the  consul  was 
genuine.  But  the  secretary  of  bankrupts  had  some 
doubtSj  whether  this  was  sufiicient  to  authenticate  the 
execution  of  the  power  of  attorney;  and  if  so,  whethet* 
the  power  was  in  itself  a  sufficient  authority  to  Mn 
Simmons  to  sign  the  bankrupt's  certificate.  The  object 
of  the  present  application  was,  that  the  certificate  might 
be  allowed. 

Mr.  Montagu  appeared  in  support  of  the  appUca- 
tion. 
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1833.  The  Court  was  of  opinion^  that  the  document  was 

Ex  parte       i"  ^11  respects  sufficient^  being  attested  by  the  British 

consul ;  and  therefore  directed  the  certificate  to  pass  (a). 

(a)  See  also  Ear  parte  Myers,  1  Dea.  &  Ch.  406,  and  note  there. 


^l^^^  Ex  parte  Reay.— In  the  matter  of  Leech. 

March  21.       j 

Thecosuof  pro-  IN  this  case,  the  costs  of  a  petition  had  been  ordered 

ceedings  in  this    ,        ,       ^  •     •  » 

Court,  under  a  by  the  Court  to  be  taxed  by  the  Commissioner;  who 
to  be  referred  to  had  declined  to  proceed  upon  the  order,  on  the  graond 
gistrar^Fortax-^  ^^^t  the  Court  had  no  authority  to  order  a  Commit- 
of  the  Commis^  stoner  to  tax  the  costs  in  the  present  instance. 

■iooer  being 
merely  to  tax 

thepetitioning        ^^.^  j'wiss  now  moved,  that  the  Commissioner  might 

creditor  s  costs,  '  ® 

uid  the  costs  of  be  directed  to  proceed  with  the  taxation. 

the  assignees. 

Mr.  Bethellj  contra. 


The  Court  thought,  that  there  was  an  oversight  in 
the  order  which  they  had  made  in  this  matter;  as  they 
had  no  authority  to  impose  this  additional  duty  on  the 
Commissioner ;  and  they  directed  therefore  the  costs  lo 
be  taxed  by  the  deputy  registrar.  And,  as  to  the  fittoff 

practice, 
It  was  ordered,  that  the  costs  of  all  proceedings  in  Ihii 
Court,  in  town  fiats,  should  be  referred  to  their  own 
officer,  Mr.  Gregg,  the  deputy  registrar,  for  taxatioo; 
and  that  no  reference  should  in  future  be  directed  to  a 
master  for  this  purpose.  The  Commissioners  would 
merely  tax  the  petitioning  creditor's  costs,  and  the  costs 
of  assignees  under  the  fiat. 
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_  ^  1833. 

£x  parte  Alexander  Brymer  Belcher,  and  

others. — In  the  matter  of  John  Maberly.  Sovthampton 

Bmtdmgt, 

iHIS  was  the  petition  of  the  official  assignee,  and  the  An  application 
other  assignees  of  the  bankrupt,  presented  under  the  J*J  *^Y"!f ^ 
following  circumstances.      The  bankrupt  had  mort-  saleofmort- 

"  *^  gigea  property, 

gaged  certain  farm  lands  to  several  of  his  creditors,  and  refused,  where 

the  mortgagee 

the  Commissioner  had,  upon  their  application,  ordered  objects  to  such 

-      -       _  ,    postponement. 

the  lands  to  be  sold  by  pubUc  auction  on  the  16th  April     it  is  no  ob- 
1833.    The  assignees  stated,  that  the  property  was  tion,  thatth?  * 
not  worth  the  amount  of  the  mortgage  debts;  and  that  has*^^gned  H°^ 
it  would  be  very  advantageous  to  the  interests  of  the  bitnjfmweW 
general  body  of  creditors,  if  the  farms  were  placed  in  a  *"»'P'"sage. 
state  of  cultivation  prior  to  the  sale,  and  the  sale  post- 
poned until  the  end  of  May,  going  on  with  the  crop- 
ping and  cultivation  in  the  meantime.     The  assignees 
accordingly  prayed  the  postponement  of  the  sale  until 
the  S3d  May,  and  that  they  might  be  permitted  to 
cultivate  the  farms  in  the  interim ;  and  that  it  should 
form  one  of  the  conditions  of  sale,  that  the  purchaser 
should  pay  for  such  cropping  and  cultivation,  as  between 
an  in-coming  and  out-going  tenant.    The  petition  was 
signed  by  A.  B.  Belcher,  the  official  assignee,  and  was 
supported  by  the  affidavit  of  Mr.  Maberly  s  former 
land  steward. 

Mr.  Montagu  appeared  in  support  of  the  petition. 

Mri  Phillimorey  for  the  mortgagees,  took  a  preKmi- 
nary  objection  to  the  petition.  The  official  assignee 
ought  not  to  have  presented  it,  having  no  right  to  in- 
terfere in  any  litigated  matter  pending  between  the 
general  assignees  and  any  other  parties,  under  the 
bankruptcy.    No  such  duty  was  imposed  on  him  by 
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1833.        the  1  &  2  Will.  4.  c.  56.  s.  32 ;  and  by  s.  23,  an  official 
cTptrte       assignee  was  expressly  precluded  from  any  interference 
aod'othen.     ^"  matters  of  sale,  relating  to  the  property  of  the  bank- 
rupt 

The  Court,  however,  overruled  the  objection;  and 
said,  that  this  was  in  fact  the  petition  of  the  genoil 
assignees;  for  that  they  would  presume  it  to  be  merely 
a  matter  of  convenience,  that  the  assignees  had  not 
signed  the  petition;  and  that  the  official  assignee  joimng 
in  the  petition  would,  at  most,  amount  to  mere  surplu- 
sage. 

Mr.  Montagu,  in  support  of  the  petition,  then  put 
the  case  of  amine,  which  might  happen  to  be  inundated 
at  the  time  of  a  proposed  sale.  It  would  be  clearly  a 
matter  of  justice  to  the  creditors,  that  the  sale  should 
be  postponed,  in  order  that  the  mine  might  be  restored 
to  a  marketable  state.  Under  the  general  order  of 
Lord  Loughborough  (a),  it  seems  to  be  in  the  discre- 
tion of  the  Commissioner  to  appoint  a  time  and  place 
for  sale;  and  all  we  ask  is,  to  postpone  it  until  May, 
on  the  ground  that  the  whole  estate  of  the  bankrupt 
will  derive  considerable  benefit  from  such  postponement; 
and  it  is  fair,  that  the  assignees  should  be  reimbursed 
their  expenses  out  of  any  extra  sum  which  the  estate 
will,  by  the  means  proposed,  be  likely  to  realize. 

Mr.  PhiUimore,  contra,  said  that  the  knortgageeS 
Were  entitled  to  an  immediate  sale.  They  had  also  t 
right  to  the  rents  and  profits  of  the  estate,  from  tibA 

(«)  8  March  1794. 
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date  of  the  order  until  the  time  of  sale;  Ex  parte 
Bignold(a). 

Sir  G.  Rose  said^  that  in  these  cases  the  only  ques- 
tion was^  who  was  entitled  to  the  mesne  profits  between 
the  sale  and  the  date  of  the  order.  If  the  mortgagee 
does  not  consent  to  the  postponement  of  the  sale,  the 
Court  has  no  right  to  interfere.  Nor  could  any  Courts 
where  a  power  of  sale  is  given  by  the  mortgage  deed, 
stop  the  exercise  of  such  power,  unless  the  mortgage 
debt  be  first  paid  off.  The  order  in  bankruptcy  gave 
to  the  mortgagee  the  same  power  of  sale,  though  in  a 
more  limited  form;  and  the  Court  had  therefore  no 
power  to  stop  it. 

The  rest  of  their  Honors  concurring. 

The  petition  was  dismissed  with  costs. 

(a)  2  G.  &  J.  273. 


1833. 

£x  parte 
Belcuer 
and  others. 


Ex  parte  Sir  Chapman  Marshall,  and  Sir  William 
Henry  Poland,  late  Sheriff  of  Middlesex. — In  the 
matter  of  John  Fox. 


The 


Southampton 
Buildings, 
March  22. 

petition  in  this  case  stated,  that  previous  to  the  A  sheriff  having 

^  .     .  '     M.    T  I      rr«if  o  seized  a  defend- 

]08Uing  of  a  commission  against  John  JbltUary  ouwer-  ant's  goods, 

against  whom 
a  -commission  of  bankrupt  sabseqaently  issued,  the  goods  are  claimed  by  A»  B,  and  C.  D. 
the  assignees ;  upon  whicn  the  sheriff  delivers  up  the  goods  to  them,  taking  from  them  a  joint 
bond oiindemnity  against  all  loss,  charges,  &c.  which  he  might  sustain  by  quitting  pot- 
wtmou,  and  returning  ntdla  bona.  An  action  is  brought  against  the  sheriff  by  the  execution 
cvedttor  for  a  false  return,  and  a  verdict  obtained  against  turn  for  800<.  A,  B.,  one  of  the 
co-obligors  in  the  bond,  afterwards  becomes  bankrupt,  but  before  the  sheriff  had  paid  the 
aaionnt  of  the  verdict.  Held,  that  the  sheriff  could  not  as  yet  jrrove  under  this  bond,  having 
fBi**itMMl  DO  actual  pecuniary  loss  ;  but  that  as  the  damage  was  inchoate,  be  was  entitled  to 
ltty«  a  ckim  entered,  with  a  reservation  of  dividends. 
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1833.        irop^  a  writ  oi  fieri  facias  directed  to  the  petitionen, 
against  the  goods  of  J.  H.  Suwerkrop^  at  the  suit  of 

£z  parte 

Mamhall     James  Mahonei/,  for  3800/.  debt,  and  65^.  damages, 

aod  aoother. 

was,  on  the  30th  June  1831,  executed  by  the  petitionen. 
On  the  9th  August  1831,  a  commission  of  bank- 
rupt  issued  against  Suwerkrop,  and  John  Fax  was 
chosen  assignee  together  with  George  Frasi.  These 
assignees  claimed  the  goods  so  seized  under  the  fi.  fiu, 
in  consequence  of  which  the  sheriff  quitted  posaesiioB, 
and  made  a  return  of  nulla  bona ;  first  taking,  howefer, 
a  bond  of  indemnity  from  the  assignees,  in  the  peoal 
sum  of  aOOOl.  This  bond  was  dated  the  ISth  October 
1831,  and  the  condition  of  it  was  as  follows:  **  Whefeai 
the  above-named  sheriff,  by  virtue  of  his  najetl/i 
writ  o( fieri  facias  to  him  directed  against  the  goods 
and  chattels  of  J.  if.  Suwerkropf  in  the  baifiwick  of  the 
said  sheriff,  returnable  &c.  at  the  suit  of  James  Mako- 
neyy  for  8800/.  debt,  and  65s.  damages,  hath  sdied 
and  taken  in  execution  divers  goods  and  chattels  of  die 
said  J,  IL  Suwerkrofy  in  the  baiUwick  of  the  said 
sheriff;  and  whereas  the  said  sheriff  hath  received 
notice  that  the  said  J.  H.  Suwerirop  hath  become 
bankrupt;  and  the  above-bounden  J.  Fax  and  G.  From 
have  accordingly  requested  the  said  sheriff  to  quit  pot- 
session  of  the  said  goods  and  chattels,  and  to  retam 
nuUa  bona  to  the  said  writ  o(  fi.fa^  and  they  have 
proposed  to  indemnify  the  said  sheriff  for  so  doing;  to 
which  the  said  sheriff  hath  agreed.  Now  the  con- 
dition of  the  obhgation  is  such,  that  If  the  said 
J.  Fax  and  G.  Frasi^  their  heirs,  executors,  admioih 
trators,  some  or  one  of  them,  do  and  shall  firom  time  to 
time,  and  at  all  times  hereafter,  well  and  snflficipntfy 
save,  defend,  keep  harmless,  and  indemnify  the  said 
sheriff,  his  under-sheriff,  and  all  others  acting  mxfer 
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1 833.  The  question  was ,  whether^  under  these  circumstances, 

P      "        this  was  a  debt  provable  under  the  56th  section  of  the 

Marshall      g  GeO.  4.  C.  16. 
and  another. 

Mr,  Swanston^  and  Mr.  Montagu^  for  the  petitioners. 
The  present  question  is  settled  by  the  late  case  before 
this  Court,  of  Ex  parte  Mycrs^  in  the  matter  of 
Sudell  (a),  which  is  all  fours  with  this  case.  There  is 
no  doubt  but  that,  according  to  the  words  of  the  6  Geo. 
4.  c.  16.  s.  5G.^  the  bankrupt  had  contracted  a  debt 
before  the  issuing  of  the  commission,  which  was 
provable  on  a  contingency  happening  after  the  com- 
mission, namely,  on  the  verdict  being  given  against  the 
petitioners ;  and  this  verdict,  we  contend,  is  suffident 
for  the  purposes  of  the  act.  The  56th  clause  was 
inserted  in  the  act|  for  the  purpose  of  preventing  an 
evil  which  frequentiy  arose  before  tiiat  act  was  pasaed, 
from  the  inability  of  creditors  to  prove,  who  had  daimi 
not  absolutely  payable  at  the  time  of  the  bankruptcy. 
In  that  act,  however,  a  provision  is  contained  forgetting 
a  value  upon  this  kind  of  debt ;  and  it  was  thereby 
intended,  that  all  debts  and  liabilities  should  be  in* 
eluded^  which  depended  upon  the  happening  of  a  con* 
tingency.  The  case  before  the  Court  comes  within 
the  second  part  of  the  section,  viz.  where  the  contin- 
gency has  happened  after  the  bankruptcy.  The  clanae 
provides,  first,  for  valuing  a  debt  where  the  contingeney 
has  not  happened ;  and  secondly,  for  allowing  proof 
where  the  contingency  has  happened;  which  mmt 
mean,  where  it  has  happened  subsequently  to  the 
commission ;  there  being  no  need  of  providing  for  the 
allowance  of  proof,  where  the  contingency  had  happened 
before  the  date  of   the  commission.      Without  the 

(a)  2Dea.&Ch.251. 
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verdict^  it  is  not  contended  that  the  petitioners  would  ISSS. 
have  been  entitled  to  prove ;  but  that  has  ascertained  £x  parte 
the  damage^  and  our  equity  thenceforth  arises.  [Sir  ^^  mother. 
6.  Rose,  It  is  manifest^  that  if  this  Court  should  decline 
going  the  length  of  admitting  you  to  prove,  yet  it 
would  not  allow  the  whole  estate  to  be  eaten  up, 
without  allowing  you  to  enter  a  claim.  Sir  J.  Cross. 
Under  th^  31st  section  of  1  &  2  fVill.  4.  c.  56.,  the 
Commissioner  was  empowered  to  set  apart  sufficient 
fimds  to  answer  this  claim,  in  case  this  Court  should 
ultimately  decide  in  your  favour.]  So  it  is  in  section 
58  of  the  6  Geo.  4.  c.  16.,  as  to  bottomry  and  respon- 
dentia bonds ;  the  obligee  is  entitled  to  enter  a  claim, 
and  when  the  loss  has  happened,  he  is  then  entitled 
to  convert  his  claims  into  a  proof.  [Sir  G.  Rose.  Does 
it  appear,  that  the  petitioners  have  already  sustained 
actual  damage  by  having  paid  the  amount  of  the 
verdict  ?  If  not,  they  cannot  be  allowed  to  prove.] 
That  does  not  certainly  appear  to  be  the  case;  but 
we  are,  at  least,  entitled  to  the  other  part  of  the  prayer 
of  our  petition,  viz.,  to  enter  a  claim,  reserving  suffi- 
oient  assets  to  answer  it.  In  CuUen*s  Bankrupt  Laws, 
p.  137, — after  observing  upon  the  law  as  it  stood  at 
that  time,  before  the  6  Geo.  4.  c.  16., — it  is  laid  down, 
that  if  a  bond  to  indemnify  is  forfeited  before  the 
bankruptcy,  the  surety  may  prove  the  whole,  though 
he  does  not  pay  at  all  until  after  the  bankruptcy; 
the  penalty  creating  a  debt  at  law,  of  which  the  Court 
will  take  advantage,  to  enable  the  party  to  come  in 
under  the  commission."  And  it  is  clear,  that  under 
the  6  Geo.  4.  c.  16.,  we  have  a  right, — if  not  to  prove 
at  once, — at  any  rate,  to  enter  a  claim,  reserving  the 
dividend. 

VOL.  II.  s  s 
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1883.  Mr.  TwisSf  and  Mr.  Rogers ^  for  the  assignees.  This 

£x  parte       claim  Can,  under  no  circumstances,  be  ever  ripened  into 
^^)^r.    »  P^oof  by  *"y  P^'^^y-    The  case  of  Ex  parte  MyerM  {a) 
was  one,  where  the  amount  of  the  debt  was  eeflaiii, 
and  is  therefore  not  appUcable  to  the  case  before  the 
Court.    For  here  the  damage  to  be  sustained  is  alto* 
getber  uncertain ;  the  amount  of  costs  and  expenses  ii 
also  uncertain ;   and  indeed  the  whole  claim  under  the 
bond,  at  the  time  of  issuing  the  commission,  wu  in 
the  nature  of  unliquidated  damages.    The  bond  oodi 
not  be  said  to  constitute  a  debt,  being  merely  eiealhe 
of  a  liability  ;  for  the  condition  is,  to  pay  all  such  coils 
and  charges  as  the  obligee  may  be  put  to;  which  is 
clearly  a  mere  contract  to  pay  unliquidated  damagesy-— 
not  a  sum  fixed  and  determinate,  but  what  a  jury  shall 
find  to  be  due.    Can  this  then  be  said  to  be  a  debt, 
eo  nomine  ?    And  if  not,  does  not  the  whole  teiMMr  of 
the  act  of  parliament  exclude  the  proof  of  a  meie 
liability  ?    The  term  Uability  is  used  in  several  dansei 
of  the  act,  but  it  is  altogether  excluded  {rom  the  fiSthi 
which  forms  a  strong  argument,  that  it  was  not  the 
intention  of  the  legislature  to  let  in  the  proof  of  mevs 
liabiUties.    The  existence  of  the  bond  makes  no  diftr- 
epce  in  this  case;  for  unless  the  debt  was  pre-existinfi 
the  bond  itself  will  not  create  one.    Put  the  coiaiaoii 
case  of  an  action  for  an  as^ult,  in   which  a  verdict 
giving  damages  is  found  after  the  commission, — that  ii 
universally  admitted  not  to  form  a  subject  of  proofi 
and  yet  the  present  case  is  precisely  similar.     If  the 
argument  for  the  petitioners  was  admitted  to  prevail^ 
then  it  would  follow,  that  bottomry  and  rt^pandeniia 

(a)  2Dea.&C.  251. 
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bonds  might  have  been  proved  under  the  56th  section  1S3S. 
of  the  statute.  Why  then  did  the  legislature  insert  the  ^  p^i^ 
58d  section,  if  the  56th  was  intended  to  apply  to  such 
esiefl  as  the  present  ?  If  the  petitioners  seek  to  come 
in  under  the  d6tb  section,  it  must  first  be  estabHsbed 
that  their  demAnd  was  at  the  date  of  the  commission  a 
drill  certain,  and  also  capable  of  vahialion,  in  reference 
to  the  contingency.  We  contend  that  it  was  not 
eertaiD,  nor  in  any  way  capable  of  calculation;  since 
the  petitioners  might  never  have  been  called  upon,  so 
as  to  sustain  any  damage  within  the  intent  of  the  con- 
dition of  the  bond.  The  case  of  Ex  parte  The  Lim^ 
easier  Canal  Company  (a)  establishes  the  pointy  that 
there  must  be  an  actual  debt  existing,  in  order  to  con- 
atitute  the  contingency  provided  for  by  section  56.  A 
bond  does  not  of  itself  constitute  a  debt  in  bankruptcy^ 
mtil  it  is  forfeited  by  the  condition  being  broken ;  and 
in  this  case»  the  demand  sounds  merely  in  unliquidated 
damages,  which  are  incapable  of  proof.  If  there  is  no 
right  of  proof,  therefore,  there  can  be  none  to  have 
a  ekum  entered.  And  even  allowing,  that  the  damages 
fiMUid  by  the  verdict  render  the  claim  in  this  case  a 
debt  ascertained,  yet  that  admission  will  not  assist  the 
argoment  of  the  petitioners ;  for  the  bond  is  to  indem- 
nify against  '^ali  loss,  costs,  charges,  damages,  and 
ospenses;"  and  here  the  damages  only  are  ascer- 
tained ;  so  that  at  any  rate  the  costs,  charges,  and 
expenses  cannot  be  proved.  Taylor  v.  Young  (6),  and 
Ex  parte  Thompson  (c),  were  also  relied  on. 

Mr.  Swansion,  in  reply.    The  whole  question  here 


(a)  1  ModU  44.        (6)  3  B.  &  AU. 629.        {c)  2 Dea.  &  Chit.  126. 
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18dd.       iS|  whether  the  bankrupt  had,  at  the  issuing  of  the  conn 
£3fp,rtg      mission,  contracted  a  debt,  payable  on  a  future  con- 
^anotbiff     tingency.    It  is  clear,  there  was  a  liability  contracted, 
and  also  a  contract  for  the  payment  of  money,  upon  the 
happening  of  a  certain  event.    It  cannot  be  denied, 
that  the  bond  was  conditioned  to  pay  a*  sum  of  money, 
either  on  a  contingency,  or  absolutely.    If  the  former, 
it  is  provable    under  the  act;  if  the  latter,  it  was 
provable  without  the  help  of  the  statute.    It  is  ho«« 
ever  insisted,  that  this  claim  is  in  the  nature  of  unfi^n* 
dated  damages,  and  therefore  that  it  cannot  be  proved. 
Yet  it  is  difficult  to  discover  how  this  is  more  in  the 
nature  of  unliquidated  damages,    than  all  cases  of 
guarantee  and  indemnity.    In  Ex  parte  Myers  (a)  the 
demand  was  as  much  unliquidated  damages,  as  that  in 
the  present  case;  and  yet  the  Court  decided  in  favour 
of  its  being  admitted  for  proof.    To  entitle  a  party  to 
proof  under  the  56th  section,  there  must,  no  doubt,  1m 
a  debt  contracted;  and  therefore  it  is  admitted  that  the 
section  does  not  apply,  where  there  is  an  absence  of 
any  thing  in  the  shape  of  contract.    Consequently,  the 
case  put  by  the  other  side  of  a  verdict  in  an  action  of 
assault,  has  no  bearing  upon  the  present  questioii. 
Here  there  was  not  only  a  debt  incurred,  but  abo  a 
contract  by  virtue  of  the  bond.     With  respect  to  the 
argument,  that  as  some  claims  similar  to  the  pieeent, 
such  as  bottomry  and  respondentia  bonds,  are  specially 
provided  for  by  the  act,  this  case  must  be  theiefere 
necessarily  excluded, — that  seems  a  very  unreasonable 
inference  against  the  present  claim.     Are  we,  because 
there  are  superfluous  sections  in  an  act  of  parliameot, 
therefore  to  mistify  the  plain  construction  of  another 

(a)2I>ea.&Chit25l. 
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independent  section,  which  is  perfectly  intelligible  in        1833. 
itself.    There  is  nothing  inconsistent  in  the  whole  act      £x  parte 
taken  together ;  and  the  redundancy  of  expression  in    ^^^^  m^. 
the  present  instance  amounts  to  nothing  more^  than  a 
superabundance  of  caution  in  the  legislature.    Upon 
the  whole,  it  is  submitted  that  the  petitioners  are  en- 
titled now  to  enter  a  claim  for  the   1000/. ;  and  to 
convert  it  into  a  proof,  as  soon  as  they  have  paid  the 
amount  of  the  damages  and  costs  to  which  they  are 
already  liable. 

Erskinb,  C.  J. — It  is  quite  cleari  from  the  state- 
ment in  the  petition  itself,  and  from  the  facts  which  are 
admitted,  that  the  Court  cannot  go  the  full  length  of 
the  prayer.  We  cannot  allow  the  petitioners  to  prove 
for  the  amount  of  any  damages  and  costs;  for  at 
present  it  does  not  appear,  that  any  damage  has  been 
actually  sustained,  the  petitioners  not  having  yet  paid 
any  thing  in  consequence  of  the  verdict ;  nor  if  they 
had,  ought  we  to  allow  them  to  prove,  unless  that  fact 
appeared  upon  the  face  of  the  petition.  As  the  ques- 
tion, moreover,  is  raised  merely  for  the  sherifTs  indem- 
nity, we  should  do  wrong  to  direct  proo/*  for  the  1000/., 
when  the  sheriff  may  probably  not  incur  damage  to  that 
amount;  since  the  co-obligor  of  the  bond,  being 
solvent)  may  fully  indemnify  the  sheriff.  But  as  the 
damage  is  already  inchoate,  it  is  fair,  that  we  should 
give  a  proper  protection  to  the  sheriff,  by  directing  a 
fond  to  be  retained  sufficient  to  answer  the  claim, 
until  it  is  capable  of  being  converted  into  a  proof. 
But  it  is  insisted  by  the  respondents,  that  inasmuch  as 
the  petitioners  could  not  prove,  even  if  they  had  paid 
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ift$0.  this  demandf  and  were  actually  out  of  pocket  to  that 
Sk  MBie  ^extent,  it  would  be  superfluous  to  allow  a  claim  to  be 
entered.  If  the  respondeots  be  right  in  their  first 
poution,  it  is  clear  that  their  argument  most  go  to  that 
extent.  I  confess,  that  my  mind  is  not  fully  made  up, 
whether  the  peUtioners  could  proves  if  the  damage  had 
actually  been  sustained  by  them.  But  my  impressicm 
is,  that  they  could.  It  is  objected,  howcTer,  that  no 
debt  was  contracted  in  this  case  before  the  act  of  bank- 
ruptcy,— and  that  it  is  not  a  debt,  but  a  mere  liability • 
But  looking  at  it,  as  if  the  amount  of  the  verdict  were 
actually  paid, — and  I  think  it  would  have  been  sufficient 
if  it  had  even  been  tendered, — and  putting  bankrupti^ 
also  entirely  out  of  the  question,  the  demand  would,  io 
my  mind,  be  in  every  sense  a  debi^'  and  the  sheriff  coold 
immediately  bring  an  action  of  debt,  and  obtain  a 
judgment  for  the  penalty,  quasi  debt.  Is  it  not  a  debt 
relating  back  to  the  execution  of  the  bond,  as  soon  as 
the  judgment  is  obtained?  That  it  is,  however,  a 
debt,  at  the  present  moment,  is  beyond  a  doubt ;  and 
therefore  the  question  arises,  when  did  it  become  a 
debt  ?  Was  it  at  the  time  the  bond  was  executed,  or 
when  the  condition  was  broken  which  worked  the 
forfeiture  of  the  bond  ?  If  the  latter,  it  was,  no  doubt, 
not  a  debt  at  the  date  and  suing  forth  of  the  commis- 
sion ;  but  if  it  accrued  under  a  prior  contract  by  virtue 
of  the  bond,  a  debt  might  then  arise,  to  be  paid  at  sone 
future  period,  within  the  meaning  of  the  statute,  enti- 
tling the  petitioners  to  prove.  This,  however,  will  be 
a  subject  for  our  consideration,  when  the  event  of 
actual  loss  or  damage  to  the  petitioners  shall  hate 
occurred.     In  the  present  stage  of  the  case,  it  b  sufr 
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eieol;,  if  we  give  the  petitioners  leave  to  enter  a  claim  1^^* 

for  die  iOOO/.,  and  direct  the  assignees  to  reserve  a  fiipute 

sufficient  fund  to  cover  the  dividends^  that  accrue  upon  mi 
that  amount* 


Sir  J.  Cro6S. — It  is  very  desirable,  in  any  case  of 
this  nature, — an  appeal  from  a  Subdivision  Conrt, 
rejecting  a  proof, — tliat  the  petition  of  appeal  should 
state  the  grounds,  upon  which  the  judgment  of  that 
Cpurt  was  founded.  But  in  this  case,  it  is  particularly 
desirable  to  be  accurately  informed  upon  that  point, 

since  it  is  admitted  that,  in  form,  the  judgment  of  that 
Court  was  perfectly  correct ;  inasmuch  as  the  damage 
had  not  been  actually  sustained. 

Upon  the  merits  of  this  petition,  it  is  suggested  by 
the  respondents,  that  we  ought  not  to  allow  a  claim  to 
be  entered,  unless  the  Court  is  in  &vour  of  the  peti- 
tioners upon  the  main  question,  viz.,  whether  or  not 
they  can  ultimately  prove  the  amount  of  their  demand. 
That  question  is  one  of  some  doubt,  to  which  I  have 
not  yet  turned  my  attention.  But  inasmuch  as  we 
night  be  doing  manifest  injustice,  if,  during  the  pen- 
dency of  that  question,  we  were  to  allow  a  final  dividend 
to  be  made,  without  providing  a  fund  to  satisfy  the 
demand  of  the  petitioners,  in  case  they  shall  establish 
their  right  to  prove, — I  therefore  agree  in  what  has 
fallen  from  his  Honor,  the  Chief  Judge,  that  we  ought 
to  admit  them,  under  the  present  circumstances  of  the 
»i  to  a  claim  on  the  proceedings. 


Sir  G.  Rose. — I  am  far  from  assenting  to  the  argu- 
ment of  the  respondents,  that  the  claim  in  this  case 
is  of  such  a  nature,  that  by  no  person,  and  under  no 
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1833.  circumstances^  it  can  be  ripened  into  a  proof.  If  the 
j^^rte  obligor  had  been  solvent^  would  not  the  obligee  have  a 
j^  aw^.  ^®"  "8^*  *<>  8U®  wpo'*  *he  bond  ?  Does  not  this  bond, 
thereforci  in  some  way  affect  the  bankrupt's  assets? 
Suppose,  also,  that  this  was  the  common  case  of  the 
administration  of  assets  under  a  will,  and  bankruptcy 
were  out  of  the  question, — would  the  executor  of  Mr. 
Fox  be  justified  in  paying  legatees,  with  this  bond 
hanging  over  his  head  ?  Besides,  the  bond  in  this  case 
is,  in  strictness  of  law,  absolute ;  and  the  defeasance 
does  not  amount  to  a  covenant  rendering  the  bond 
contingent.  In  the  early  stage  of  the  argument  I  took 
occasion  to  propose  the  course,  which  the  Court  has 
now  adopted,  in  order  to  wait  the  result  of  any  pro- 
ceedings that  may  be  taken,  with  reference  to  this 
claim,  against  the  co-obligor  of  the  bond.  The  Court 
certainly  would  not  in  any  case  admit  a  claim  to  be 
entered,  unless  it  saw  a  probability  of  its  being  ulti- 
mately ripened  into  a  proof:  but  in  this  case  I  conceive 
every  such  probability  to  exist.  Although  the  argu- 
ment has  proceeded  upon  this  being  a  mere  bond  of 
indemnity,  yet  I  do  not  think  that  this  is  the  ordinaiy 
case  of  an  indemnity  bond.  For,  looking  at  the  state 
of  the  circumstances,  we  find  the  sheriff  having  actually 
given  up  the  property  of  goods  legally  seized  by  him 
to  the  obligors;  who  have  therefore  received  a  good 
and  substantial  consideration  for  entering  into  the  bond. 
,  And  it  is  difficult  to  say,  whether  the  sheriff  would,  or 

would  not,  have  a  right  to  prove  for  the  value  of  these 
goods,  if  not  for  the  costs  he  has  been  put  to,  inde- 
pendently of  any  claim  he  has  by  virtue  of  the  bond. 
My  present  impression  is,  that  the  petitioners  will  be 
eventually  entitled  to  prove  the  amount  of  their  present 
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claim;  but  the  order  proposed  will  reach  the  justice  of 
the  case,  in  the  existing  state  of  circumstances. 

The  order  was^  that  the  petitioners  should 
be  at  liberty  to  go  in  under  the  fiat,  and 
tender  and  make  a  claim  for  the  sum  of 
1000/.,  and  that  the  Commissioner  should 
receive  and  admit  such  claim  accord- 
ingly, and  that  a  dividend  or  dividends 
should  be  reserved  on  such  claim,  pari 
passuy  with  the  rest  of  the  creditors;  and 
the  consideration  of  costs  and  further 
directions  to  be  reserved. 


1833. 

Kz  parte 
Marshall 
and  another. 


Ex  parte  George  Vernon  Jackson. — In  the  matter    Smiikampton 

of.  George  Vernon  Jackson.  Marrfc  6. 14, 

&15. 


bankrupt  in  this  case  petitioned  to  annul  the  Where  the 

bankrupt,  after 

fiat,  upon  the  ground  that  he  had  never  committed  an  the  choice  of 

_  ,  ,  .      assignees,  peti- 

act  of  bankruptcy.  The  fiat  was  issued  against  him  Uons  to  reverse 
on  the  18th  January  1833,  on  the  petition  of  Anthony  Uon  under  the 
King  Newman;  and,  ujpon  the  petitioner  being  ad-  thei^2fr.°4. 
judged  a  bankrupt,  he  applied  to  Mr.  Commissioner  gi^^^a^^Jt 
WiUiams  for  a  copy  of  the  deposition  as  to  the  act  of  ^l^^l^"^ 
bankruptcy,  but  was  unable  to  obtain  it.    The  petiti-  ^«'  ^T??^?^, 

'^    ^^  ^  to  establish  the 

oner  stated,  that  one  John  Stowers,  who  was  only  nine-  act  of  bank- 
ruptcy, upon 

teen  years  of  age,  and  an  apprentice  to  one  Robert  which  the  adju- 
dication of  the 
Commissioner 
proceeded. 
On  the  hearing  of  such  a  petition,  the  bankrupt  is  entitled  to  have  copies  of  the  depositions; 

to  enable  him  fairly  to  disptlte  the  bankruptcy. 
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1  SdS.  Greenlaw t  was  examined  for  the  purpose  of  pcoTing  tfait 
Ex  parte  ^^^  petitioner  had  left  his  house,  under  circumsUaoeB 
jACKwm.  which  amounted  to  an  act  of  bankruptcy.  The  petiti- 
oner admitted,  that  his  furniture  having  been  seized  id 
execution,  he  was  obliged  to  go  the  house  of  Mr.  HaU^ 
No.  9,  Princes  Place^  Keunington  Crass;  and  that  he 
left  directions,  as  stated  by  Stowers  in  his  deposition, 
that  all  letters  and  parcels  should  be  sent  to  the  house 
of  Mr.  Greenlaw.  But  the  petitioner  alleged,  dut 
when  Stawers  was  required  to  depose  that  the  petiti- 
oner had  absconded  to  avoid  his  creditors,  he  objected 
to  do  so;  upon  which,  Edward  Starling,  the  solidtiv 
to  the  fiat,  told  him  that  it  was  no  harm,  as  it  was  otify 
his  belief;  and  on  this  assurance  S towers  was  induced 
to  make  the  deposition. 

The  petitioner  therefiMre  prayed,  that  the  adjudication 
might  be  reversed,  and  the  fiat  rescinded;  that  the 
petitioner  might  be  permitted  to  have  a  copy  of  the 
deposition  to  the  act  of  bankruptcy;  and  that  the 
petitioning  creditor  might  pay  the  costs. 

Mr.  Montagu,  and  Mr.  Bethelly  in  support  of  the 
petition,  made  a  preUminary  application  for  copies  of 
all  the  depositions,  on  which  the  adjudication  of  bank- 
ruptcy was  founded ;  alleging,  that  the  bankrupt  could 
not  otherwise  proceed  to  the  hearing  of  the  petitkni* 
The  petition  in  this  case  being  under  the  provisioitf 
of  the  1  &  2  Wm.  4.  c.  58.  s.  17.,  which  deckre  that  if 
the  adjudication  of  the  Commissioner  shall  not  be  set 
aside  by  the  Court  of  Review  on  the  bankrupt's  petitioi^ 
the  adjudication  shall  in  all  cases  "  be  conclusive  en- 
dence,  that  the  party  was,  or  was  not,  a  bankrupt  at 
the  date  of  such  adjudication,"  it  is  but  reasonable^ 
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duU  lie  should  be  entitled  to  see  die  evidence  on  ^rfiich 
he  has  been  made  a  bankrupt. 

Mr,  SwamHon,  who  appeared  for  the  petitiooing 
creditor  and  the  assignees,  opposed  the  appUcaJioo; 
contending,  that  it  was  contrary  to  the  general  rule  in 
Iiankr4iptcy,  which  prevented  tlie  bankrupt  from  look- 
ing into  the  proceedings,  for  the  purpose  of  upsetting 
the  commission. 


1833. 


£s  parte 


Sir  J.  Cross. — Tliere  is  no  general  rule  on  the  sub- 
ject    The  Court  must  be  guided  by  circumstaAces. 

E&sKiNX,  C.  J. — This  Court  will  never  affirm  an 
adjudication  of  bankruptcy,  without  giving  an  oppor- 
tunity to  the  bankrupt,  if  he  requires  it,  of  looking  into 
the  depositions,  and  cross-examining  the  witnesses  pro- 
doced  before  the  Commissioner.  The  bankrupt  there- 
£>re  is  entitled  to  have  copies  of  the  depositions,  to 
enable  him  furly  to  dispute  the  bankruptcy  upon  this 
petition;  but  he  must  undertake  not  to  bring  an  action, 
and  he  must  also  engage  to  comply  with  the  order  of 
Ate  Court. 


The  petition  came  on  for  hearing  this  day,  to  which 
it  had  stood  over,  to  enable  the  bankrupt  to  obtain  the 
required  copies  of  the  depositions.  From  these  it  ap- 
peared, that  Stowers  stated,  "  that  he  knew  the  bank- 
rupt, from  the  fact  of  his  dealing  witli  the  deponent's 
master,  who  lived  next  door  but  one.  That  the  depo- 
nent saw  some  of  the  bankrupt's  goods  removed,  about 
dodi  on  Saturday  evening,  SSd  December  1832,  and 
that  some  more  were  removed  on  the  morning  of  the 


March  14« 
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1833.        S6th.  That  four  or  five  days  after,  a  bill  was  affixed  on 
Ex  parte      ^^^  shutter  of  the  bankrupt's  house,  that  letters  and  mes- 

AciaoN.  gages  for  the  bankrupt  would  be  taken  in  by  deponent's 
master,  but  the  deponent  did  not  know  where  the 
bankrupt  was  to  be  found;  and  that  a  man  called  oc- 
casionally on  the  deponent's  master  for  such  letters  as 
were  left  for  the  bankrupt.  That  the  deponent  had 
not  seen  the  bankrupt  in  the  neighbourhood  anoe 
about  a  week  before  Christmas ;  and  that  he  believed 
the  bankrupt  had  absconded  from  his  creditors. 

There  were  two  other  depositions,  but  they  did  not 
carry  the  case  any  ftirther  than  mere  belief.  The  sub- 
sequent examination  of  the  bankrupt,  and  the  affidavits 
filed  in  support  of,  and  in  opposition  to,  the  petition, 
rather  tended  to  show  that  the  act  of  bankruptcy  bj 
absconding  had  been  committed. 

Mr.  Swansion,  and  Mr.  J.  Russell,  on  behalf  of  the 
assignees,  and  the  petitioning  creditor,  proposed  to 
adduce  new  evidence  of  the  same  act  of  bankruptcy, 
in  support  of  the  fiat  now  sought  to  be  annulled. 

Mr.  AfaniagUy  and  Mr.  Beihell,  for  the  bankrupt.  R 
was  formerly  not  an  uncommon  practice  to  adjudicate 
a  bankruptcy  upon  very  loose  testimony, — upon  the 
behef  of  a  party,  merely,  as  in  the  present  case,  without 
stating  the  grounds  upon  which  that  belief  was  (bunded; 
but  of  late  years,  since  the  general  ameHoradon  of  the 
bankrupt  laws,  it  has  become  the  established  practice 
to  require  more  satisfactory  evidence.  The  danger  of 
the  former  laxity  in  this  respect,  b  alhided  to  by  Lord 
Eldon,  in  Ex  parte  Herbert  (a),  and  it  was  declared  by 

(€>  2  Ves.  &  B.  399. 
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been  tried  as  aforesaid,  it  shall  and  may  be  lawiiil  for        \8S3. 
the  Lord  Chancellor,  on  petition  to  him,  to  be  pre-      gj^^a 
sented  within  one  calendar  month  after'  such  verdict,      Jackson. 
and  upon  notice  thereof  to  the  bankrupt,  upon  special 
drcumstances  to  be  submitted  to  the  said  Lord  Chan- 
cellor, to  order  that  another  fiat  do  issue  at  the  instance 
of   any  other  than   the  former   petitioning  creditor 
against  the  said  bankrupt,  and  that  such  fiat  shall  and 
may  be  supported  by  any  debt,  trading,  or  act  of  bank- 
ruptcy, or  other  than  those  given  in  evidence  on  the 
trial  of  Buch  issue." 

The  intention  of  the  17th  section  is,  therefore,  to 
give  the  bankrupt  a  right  to  try  the  validity  of  the 
iB^udicatiaUf  in  order  to  prevent  a  decision  against  the 
bankrupt  behind  his  back ;  and  we  contend,  that  the 
investigation  must  be  solely  confined  to  the  validity  of 
that  adfudication^ — that  no  new  case  can  be  made  out 
againat  the  bankrupt, — and  that  if  decided  to  be  bad, 
no  fireah  evidence  can  be  entered  into. 

In  the  case  of  Ex  parte  Heath  (a),  which  was  heard 
in  this  Court,  a  similar  question  arose;  but  the  matter 
went  off  on  another  ground.  In  Ex  parte  Pahner{b), 
the  distinction  between  the  right  given  under  the  17th 
section,  and  the  general  right  of  the  bankrupt  to 
supersede,  was  fully  established  by  this  Court.  In  that 
case,  the  Court  decided  that  a  bankrupt  is  not  pre- 
vented by  the  17th  section  fi?om  applying  to  supersede, 
although  two  months  have  elapsed  from  the  date  of  the 
adjudication.  It  is  there  said,  by  Erskine  C.  J.  "  There 
are  no  words  in  the  17th  section  which  limit  the  general 
aathority  given  to  the  Court  by  the  2d  section.    The 

(a)  1  Mont  &  B.  116;  vide  note  there. 
(ft)  1  Dea.  &  Cb.  345 ;  S.  C.  1  Mont.  497. 
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1888.  in  any  other  part  of  Europe;  or  within  one  year  firom 
Ezparte  ^^®  ^^^  aforesaid,  if  then  residing  elsewhere,  or  whhin 
Jacimn.  gygjj  o^her  rime  as  the  said  Court  shall  allow,  not  ex- 
ceeding one  year,  to  be  computed  from  the  date  afore* 
said ;)  such  Court  of  Review  shall  proceed  to  hear  and 
decide  on  the  said  petition,  or  at  the  option  of  the  said 
bankrupt,  and  on  his  finding  such  security  for  oosCi 
(if  the  said  Court  shall  think  fit  to  requli^  any  security)  as 
by  the  said  Court  shall  be  approved,  shall  dh«et  an 
issue  to  try  any  matter  of  fact,  affecting  the  vaBdity  of 
such  adjudication,  by  a  jury  to  be  duly  imponneled 
and  sworn  for  that  purpose,  before  the  chief  judge,  or 
any  one  or  more  of  the  other  judges  of  the  Comt  of 
Bankruptcy;  and  if  the  verdict  on  such  Issue  ahaH  not 
be  set  aside,  on  application  made  to  the  said  Cottit  of 
Review,  within  one  month  after  the  said  trials  or  if  the 
adjudication  of  the  Commissioner  shall  not  be  set  aside 
by  the  said  Court  of  Review,  on  the  petition  aforesaid, 
such  verdict,  or  such  adjudication  of  the  said  Coimns- 
sioner,  shall  in  all  cases,  as  against  the  said  bankrupt, 
and  also  as  against  the  petitioning  creditor,  and  as 
against  any  assignee  to  be  chosen  of  any  such  bank- 
rupt's estate  and  effects,  and  as  against  aD  persons 
claiming  under  the  said  asMgnees,  and  all  persons 
indebted  to  the  bankrupt's  estate,  be  conclusive  evi- 
dence that  the  party  was,  or  was  not,  a  bankrupt  at 
the  date  of  such  adjudication,  any  other  act,  deb^  or 
trading,  than  the  act,  debt,  or  trading  proved  at  sudi 
trial,  notwithstanding."  An  appeal  is  reserved  horn 
the  decision  of  the  Court  of  Review  to  the  Lord 
Chancellor,  upon  matter  of  law  or  equity,  or  on  the 
refusal  or  admission  of  evidence  only.  Then  die  ISA 
section  provides,  '^  that  after  any  such  issue  shaU  have 
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been  tried  as  aforesaid,  it  shall  and  may  be  lawiiil  for        1833. 
the  Lord  Chancellor,  on  petition  to  him,  to  be  pre-       Expaite 
0ented  within  one  calendar  month  after'  such  verdict,      Jackson. 
and  upon  notice  thereof  to  the  bankrupt,  upon  special 
orcumstances  to  be  submitted  to  the  said  Lord  Chan- 
cellor, to  order  that  another  fiat  do  issue  at  the  instance 
of   any  other  than    the  former   petitioning  creditor 
against  the  said  bankrupt,  and  that  such  fiat  shall  and 
may  be  supported  by  any  debt,  trading,  or  act  of  bank- 
ruptcy, or  other  than  those  given  in  evidence  on  the 
trial  of  such  issue." 

The  intention  of  the  17th  section  is,  therefore,  to 
give  the  bankrupt  a  right  to  try  the  validity  of  the 
atyudicatian,  in  order  to  prevent  a  decision  against  the 
bankrupt  behind  his  back ;  and  we  contend,  that  the 
investigation  must  be  solely  confined  to  the  validity  of 
that  adfudiciiiioni — that  no  new  case  can  be  made  out 
against  the  bankrupt, — and  that  if  decided  to  be  bad, 
no  firesh  evidence  can  be  entered  into. 

In  the  case  of  Ex  parte  Heath  (a),  which  was  heard 
in  this  Court,  a  similar  question  arose;  but  the  matter 
went  off  on  another  ground.  In  Ex  parte  Pabner{b)y 
the  distinction  between  the  right  given  under  the  17th 
section,  and  the  general  right  of  the  bankrupt  to 
supersede,  was  fully  established  by  this  Court.  In  that 
case,  the  Court  decided  that  a  bankrupt  is  not  pre- 
vented by  the  17th  section  from  applying  to  supersede, 
although  two  months  have  elapsed  from  the  date  of  the 
adjudication.  It  is  there  said,  by  Erskine  C.  J.  "  There 
are  no  words  in  the  17th  section  which  limit  the  general 
authority  given  to  the  Court  by  the  2d  section.    The 

(a)  1  Mont  &  B.  116;  vide  note  there. 
(6)  1  Dea.  &  Ch.  345 ;  S.C.\  Mont.  497. 
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1833.  intent  of  the  17th  section  was  not  to  curtail  the  juris- 
Ej5  parte  diction  previously  given,  but  to  confer  on  the  bankrupt 
Jackson.  ^  privilege  wKich  he  did  not  possess."  "  This  indul- 
gence seems  to  me  not  to  interfere  with  the  general 
jurisdiction  of  the  Court  to  supersede  a  commissicm 
whenever  it  shall  think  proper."  And  Sir  G.  Rose 
makes  use  also  of  similar  observations.  The  17th  sec- 
tion is,  therefore,  intended  to  suppress  the  evil,  and 
advance  the  remedy ;  and  the  evil,  in  this  instance,  is 
the  adjudication,  which  the  bankrupt  had  formerly  no 
power  to  scrutinize.  He  comes  then,  not  to  annul  the 
fiat,  but  to  reverse  the  adjudication.  The  adjudica- 
tion, therefore,  and  the  evidence  advanced  in  support 
of  it  at  the  time  it  took  place,  are  the  only  things  to  be 
looked  to  under  this  petition.  [Sir  J.  Cross.  You  also 
pray  in  your  petition  to  rescind  the  fiat.]  That,  we 
say,  is  mere  surplusage  in  the  petition,  and  ought  not 
to  afiect  our  rights.  [Sir  J.  Cross.  I  understand  you 
then  to  contend,  that  although  the  party  might  hav^  in 
fact,  committed  an  act  of  bankruptcy  on  the  day  of  the 
adjudication,  yet  if  the  adjudication  was  grounded  on 
insufficient  evidence,  it  is  incompetent  to  go  into  other 
evidence  now,  to  support  the  bankruptcy.]  That  is 
our  argument.  The  only  term  adopted  by  the  act  in 
the  first  part  of  the  section,  is  the  "  aelfudicaiion:^*  and 
the  petition  presented  against  it  is  in  the  nature  of  an 
appeal,  from  the  Court  below. 

Now  let  us  look  to  the  nature  of  this  Court,  as  a 
Court  of  Appeal  firom  the  decision  of  the  CommissioDer. 
It  has,  by  the  act,  vast  powers,  altogether  different 
from  the  Court  below;  and  the  latter  has.  also  powers 
and  duties,  which  are  not  delegated  to  this  Court.  It 
is  not  the  province  of  this  Court  to  adjudge  a  man  a 
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bankrupt,  that  being  the  duty  entrusted  to  the  Com-  ISSS. 
missioners.  Indeed,  before  this  Court  was  established,  £x  paria 
neither  the  Lord  Chancellor,  nor  the  Vice-Chancellor,  J^"*°''- 
had  power  to  adjudicate  the  bankruptcy;  and  the 
Court  is  invested  only  with  the  same  general  powers, 
as  the  Lord  Chancellor  formerly  possessed  in  matters 
of  bankruptcy.  If  it  were  competent  to  receive  new 
evidence  in  this  case,  a  monstrous  absurdity  would 
follow;  for  while  the  Court  would  annul,  as  in  this  case 
it  must,  the  finding  of  the  Commissioner  on  the  ground 
of  the  evidence  not  bearing  out  his  conclusion,  it  woidd 
at  the  same  time,  by  the  admission  of  fresh  evidence 
ID  support  of  the  adjudication,  exercise  an  original,  as 
well  as  an  appellate  jurisdiction,  in  regard  to  the 
adjudication  of  bankruptcy.  In  Ex  parte  Perrin(a)f 
decided  by  Lord  Eldon,  an  application  was  made  for 
an  order  on  the  Commissioners  to  proceed  to  declare  the 
party  a  bankrupt,  the  Commissioners  having  doubted 
whether  there  was  an  act  of  bankruptcy.  In  support  of 
the  application  Ex  parte  Preston  (6)  was  cited,  where 
Lord  Apsley  had  made  such  an  order;  and  the  counsel 
were  proceeding  to  detail  the  evidence  produced  before 
the  Commissioners,  when  they  were  stopped  by  the 
Lord  Chancellor,  who  declared  his  clear  opinion  to  be, 
that  the  Commissioners  were  the  only  tribunal  to  whom 
the  legislature  had  entrusted  the  declaration  of  bank- 
ruptcy,— that  he  had  no  authority  to  compel  them  to 
make  such  a  declaration, — and  that  his  interference 
must  be  limited  to  ordering  them  to  proceed  in  their 
judgment. 

The  province  of  a  Court  of  Appeal  is  simply  to 
review  the  sentence  of  the  Court  below,  and  to  de- 

(a)  Back,  510.  (6)  Cited  from  Green,  1  Co.  B.  L.  32. 
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ISSS.  termine  if  the  judgment  was  rightly  pronounced.  In 
Si  parte  An  appeal  from  a  Master  in  Chancery,  which  is  in  the 
shape  of  exceptions  to  his  report,  the  parly  is  confined 
to  those  objections,  and  to  those  only,  which  were  made 
before  the  Master  (a).  Neither  can  new  evidence  be 
adduced  on  an  appeal  from  the  Master  of  the  RoUs,  or 
the  Vice-Chancellor,  to  the  Lord  Chancellor, — ^nor  flfooi 
any  Court  to  the  Ifotise  of  Lords.  And  Indeed,  en 
the  hearing  of  all  appeals,  this  principle  unhrereiDy 
prevails, — that  no  evidence  can  be  received  which  wil 
not  laid  before  the  Court  below;  nor  can  any  evidence 
which  was  received  there  be  objected  to,  unless  the 
objection  to  the  evidence  is  assigned  as  one  of  the 
grounds  of  the  appeal.  But,  to  go  still  further,-" 
where  it  does  not  appear  by  the  Registrar's  minute^ 
that  any  evidence  was  read  at  the  hearing  of  the  cause, 
the  Court  of  Appeal  will  not,  upon  a  subsequoil  ap- 
plication, make  the  usual  order  that  the  evidenss 
should  be  entered  as  read  (fi) ;  thereby  showing,  how 
strongly  the  Courts  guard  against  any  infringedient  of 
the  principle  that  we  are  contending  for.  [Sir  /• 
CVoft.  I  take  the  adjudication  to  be  a  mere  find* 
ing  of  a  Commissioner;  and  it  strikes  me,  as  haaig 
altogether  different  from  a  judgment ;  for  before  pre* 
nouncing  a  judgment  both  parties  are  heard.  Here,  die 
proceeding  was  ex  parte ;  and  the  question  for  tts  te 
decide  is,  whether  such  a  state  of  circumstances  ex- 
isted at  the  time  of  the  adjudication,  as  would  hare 
warranted  the  Commissioner  in  declaring  this  party  a 
bankrupt.]     We  say,  the  Court  ought  not  to  go  sa 


(a)  See  Dau$  v.  Dawt,  2  Atk.  21. 

(fr)  See  Eden  v.  Earl  BuU,  1  Bro.  P.  C.  465.  Toml.  ediU 


J 


CASES  IN  BANKRUPTC7.  6 1 1 

far;  they  have  the  finding,  and  the  ground-work  of        isss, 
that  finding  before  them,  and  must  confine  themseWes       «, 

bx  parte 

to  the  consideration,  whether  that  ground-work  was  Jacxbon. 
BufBcient.  The  seventeenth  section  does  not  go  the 
length  of  saying,  that  the  Court  shall  decide  upon  the 
case  made  out,  but  confines  itself  to  a  hearing  and  de- 
cision **  on  the  said  petition"  And  the  act  proceeds 
to  say,  that ''  if  the  ctdjudication  of  the  Commissioner 
ahall  not  be  set  aside,*'  then,  so  and  so ;  which  clearly 
shows  that  the  Court,  in  its  reviewing  power,  is 
simply  to  decide,  whether  or  not  the  adjudication  is 
▼alid.  [Sir  J,  Cross,  There  is  nothing  in  the  act, 
that  allows  the  production  of  fresh  evidence  in  the  case 
of  an  issues  tnore  than  on  a  petition.  And  yet  if  an  issue 
had  been  called  for,  would  it  not  be  manifestly  in  the 
power  of  the  judge  who  tried  the  issue,  to  reject,  as  evi- 
dence, the  depositions  altogether,  and  to  require  entirely 
fresh  evidence  ?  At  least,  a  jury  would  not  rest  satisfied 
the  evidence  of  mere  depositions  alone,  in  any 


Mr.  Swanstonf  and  Mr.  J.  RusseU^  for  the  petitioning 
creditor  and  the  assignees.  This  petition  is  pre- 
sented under  an  entire  new  right,  which  bankrupts  have 
ecquired  from  the  seventeenth  section  of  the  Bank- 
luptcy  Court  Act.  That  section  points  out  two  modes, 
by  which  they  may  avail  themselves  of  the  right :  the 
one  by  petition, — the  other  by  an  issue  to  be  tried  by 
e  jury, — at  the  option  of  the  bankrupt.  In  the  present 
CMC,  the  bankrupt  has  chosen  the  former  mode ;  and) 
in  support  of  his  petition,  he  has  filed  and  read  affi- 
davits contradicting  in  set  terms  the  truth  of  the  depo- 
sitions, on   which   the   adjudication  appears    to    be 

T  T  2 
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1838.  founded.  Now,  if  the  argumenium  adhominem  is  ever 
Ex  parte  worth  any  thingi  it  is  conclusively  in  our  favour  in 
the  present  instance;  for  the  bankrupt,  in  availing 
himself  of  those  affidavits,  must  evidently  have  con- 
templated, and  indeed  has  virtually  admitted,  that  the 
Court  would  not,  and  need  not*  confine  itself  to  the 
mere  depositions  taken  by  the  Commissioner;  and 
after  this  admission,  it  is  manifest,  that  the  respondents 
have  liberty  to  answer  those  affidavits  and  to  produce 
further  evidence.  And,  indeed,  from  the  very  form  of 
the  petition,  the  bankrupt  has  invited  new  evidence ; 
for  he  therein  denies  that  he  ever  committed  any  act  af 
bankruptcy. 

For  the  sake  of  the  argument,  we  are  ready  to  admit, 
that  the  mere  deposition  in  this  case  is  not  sufficient  to 
support  the  adjudication.  The  only  question  then,  is,  are 
we  not  at  Uberty  to  adduce  new  evidence  of  the  same  a^ 
of  bankruptcy?  There  is  nothing  in  the  act  of  parlia- 
ment, that  shows  it  was  the  intention  of  the  legislature 
to  disturb  the  rules  of  evidence  that  have  been  long 
established,  on  the  hearing  of  petitions ;  and  unless  that 
intention  is  distinctly  expressed,  we  are  not  to  draw 
any  inference  that  the  statute  meant  to  alter  them,-- 
more  especially,  as  the  clause  that  bears  upon  this 
question  is  drawn  with  very  great  attention  to  detail 
But  there  is  nothing  to  infer,  Uiat  a  petition  presented 
under  the  seventeenth  section  is  to  be  heard  diffisren^ 
from  a  petition  in  any  other  matter,  viz.  on  affidavits 
filed  on  both  sides.  We  do  not  in  this  case  sedL  to 
establish  another  act  of  bankruptcy;  but  are  oolj 
endeavouring  to  support  the  same  act,  upon  addi- 
tional evidence. 
.    In  reference  to  the  alleged  injustice  of  an  a^judio^ 
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tion  being  made  behind  the  bankrupt's  back^ — the  legis-  1 833. 
lature  has  for  years  upheld  that  system  of  declaring  a  ETwirte 
man  a  bankrupt ;  and  although  many  wise  persons  may  Jacisoit. 
have  cavilled  at  it,  yet  it  cannot  have  been  so  long  ad- 
hered to,  merely  by  accident,  or  from  ignorance  of  its 
effects.  However,  if  the  principle  be  bad,  yet  the  bank- 
rupt has  now  an  ample  remedy  provided  for  him  in  the 
subsequent  stages  of  his  bankruptcy.  And  even  ad- 
mitting the  principle  to  be  bad,  still  it  would  be  a  con- 
tradiction to  all  justice  and  common  sense,  to  hold  that 
if  the  identical  deposition  on  which  the  adjudication  is 
grounded  be  faulty,  all  other  evidence  is  to  be  excluded 
in  support  of  it.  This  would  be  restoring  the  practice 
in  bankruptcy  to  its  former  resemblance  to  criminal 
proceedings,  and  would  be  introducing  into  a  Court  of 
Equity  all  the  technical  objections  that  may  be  taken 
to  a  criminal  indictment.  Surely,  the  main  question  to 
be  now  decided  in  this  Court,  the  proceedings  of 
which  are  regulated  by  equitable  principles,  is,  not 
whether  the  Commissioner  was  in  error,  but  whether 
the  party  was  at  that  moment  subject  to  the  bankrupt 
laws,  or  not. 

Here  the  bankrupt  has  chosen  his  remedy  by  peti- 
tion; but  had  he  chosen  that  of  an  issue,  is  it  to  be 
contended  for  one  moment,  that  new  evidence  might 
not  have  been  adduced  to  prove  the  act  of  bankruptcy? 
The  object  is  the  same  in  both  modes  of  trying  the 
adjudication,  and  if  new  evidence  is  receivable  in  the 
one  proceeding,  it  must  be  equally  admissible  in  the 
other.  The  adjudication  by  the  Commissioner  is  not 
Necessarily  founded  merely  on  the  facts  stated  in  thd 
depositions.  Other  evidence  might  have  been  offered 
to  him ;  but  being  satisfied  with  the  fact,  that  the  par- 
ticular act  of  bankruptcy  had  been  committed^  he  might 
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1833.  not  have  required  other  evidence  to  be  taken  down 
£,^1^  formally  in  the  deposition.  To  support  this  find- 
Jacison.      jjjg  ij^gQ^  ^Q  ^pg  entitled  to  have  recourse  to  other 

evidence.  Before  the  6  Geo.  ^.  c.  16«  a  new  act  of 
bankruptcy  mighty  under  a  petition  to  supersedei 
have  been  brought  forward  to  support  the  commisrioD  i 
and  here  we  only  seek  to  use  fresh  evidence  of  the 
same  act  of  bankruptcy.  The  bankrupt  has  filed  affi* 
davits  in  support  of  his  petition^ — we  have  answered 
them, — and  he  has  replied  to  them;  this  is  the  ordinary 
mode  in  which  petitions  in  bankruptcy  have  been 
accustomed  to  be  heard,  and  the  only  way  in  which 
the  present  one  ought  to  be  determined. 

Mr.  MontagUf  in  reply.    This  being  an  appeal  fimn 
the  Commissioner's  judgment,  or  finding,  call  it  what 
you  will,  the  bankrupt  has  a  right  to  stand  exactly  in 
the  situation  he  stood  in,  at  the  time  of  the  adjudication, 
and  the  same  as  if  he  had  been  then  present  in  the  room. 
The  Court  of  Review  is  not  only  so  constituted  by  the 
act,  but  is,  in  its  very  name,  a  Court  of  Appeal ;  and  oo 
all  appeals  no  new  evidence  can  be  brought  forward.  In 
this  case,  the  evidence  of  the  adjudication  is  filed  with 
the  proceedings,  and  by  that  evidence,  and  that  alone^ 
the  adjudication  must  stand,  or  fall.  This  is  not  apetitioo 
to  supersede  the  fiat,  in  which  case  the  Court  will  exer- 
cise a  discretion  of  substituting  a  new  debt,  a  new  trad* 
ing,  or  a  new  act  of  bankruptcy, — but  simply  a  petition 
to  reverse  the  adjudication.     A  petition  presented,  too, 
in  the  words  of  the  act,  to  try  the  "  validity  of  the  ad^ 
dicaiion.**  What  establishes  the  vaUdity,  or  invalidity,  of 
tfi€  adfudicatiofif  but  the  evidence  on  which  it  was  madet 
If  that  evidence  is  insufficient,   the   adjudication  is 
wrong.    The  question  to  be  tried  on  this  petition  iSi 
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therefore,  whether  the  adjudication  is  rightly  founded, —  ^^^^' 
not  whether  the  party  had  at  that  time  committed  an  £x  pvtA 
actof  bankruptcy.  In  reversing  the  adjudication,  no  very 
general  hardship  will  arise ;  for  any  other  of  the  creditors 
may  within  a  certain  time  take  out  a  new  fiat.  They 
cannot  therefore  be  injured.  The  only  sufferer  will  be 
the  petitioning  creditor,  upon  whom  the  whole  costs  of 
the  proceeding  will  fall.  But  he  merits  his  punishment 
for  his  error. 

If  the  Court  adopts  any  new  evidence  to  support 
the  act  of  bankruptcy,  it  will  be  saying,  in  effect,  ''  we 
find  the  adjudication  wrong,  but  we  adjudge  the  party 
a  bankrupt ;"  to  do  which  the  Court  has  no  jurisdiction. 


Erskine,  C.  J. — In  the  outset  of  my  judgment  upon 
this  case,  I  must  express  my  regret,  that  I  differ  at  present 
in  opinion  with  my  learned  colleagues.  The  question 
raised  is  one  of  grave  importance,  both  as  to  the  esta- 
bibhment  of  the  practice  of  this  Court  in  similar  cases, 
and  as  regards  the  interests  not  only  of  bankrupts,  but  of 
tlie  public  at  large.  And  I  certainly  lament,  that  the 
words  of  the  17th  section  of  the  1  &2  Witt.  4.  c.  66. 
are  not  so  clear,  as  to  allow  my  mind  to  come  at 
once  to  a  decisive  conclusion;  my  difficulty  being, 
whether  we  ought  in  this  case  to  admit  other  evidence 
than  the  mere  depositions.  Before  the  passing  of  that 
statute,  in  all  cases  of  petitions  to  supersede  a  commis- 
sion, (except  indeed  on  a  composition  contract  under 
the  6  Geo*  4.  c.  16.  s.  133  and  134.,)  it  was  in  the  dis- 
cretion of  the  Lord  Chancellor,  whether  he  would 
supersede  or  not ;  the  superseding  of  the  commission, 
of  eoorse,  including  the  reversal  of  the  adjudication* 
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1833.        This  Court  would  also  have  had  a  similar  power,  if  it 

Expnrte      ^^^^  ^^^ ^^^  Certain  words  in  the  1  &  2  Will,  4.  c  56. 
Jacmon.      By^  jjj^  jijrjjj  gg^tion  q{  tiiat  statute  renders  it  imperative 

on  the  Courts  to  hear  and  determine  the  matter  upon  tie 
petition  of  the  bankrupt;  from  which  I  infer,  that  it  is 
imperative  on  the  Court  to  reverse  the  adjudicatioo,  if 
there  is  not  suiScient  to  support  it  appearing  on  the 
proceedings.  The  first  branch  of  the  section  says,  the 
Court  shall  **  proceed  to  hear  and  decide  on  the  said  peti- 
tion*'*  If  it  had  stopped  here,  I  should  have  thought  that 
the  legislature  intended,  that  we  should  determine  the 
question,  whether  the  adjudication  was  founded  on 
sufficient  evidence  or  not,  on  the  depositions  alone. 
There  can  be  no  doubt,  that  the  bankrupt*s  interests 
were  in  the  view  of  the  legislature,  when  this  section 
was  introduced ;  and  that  it  was  intended  he  should 
have  the  advantage  of  bringing  forward  his  case  before 
the  Court  of  Review,  on  the  instant.  But  the  clause, 
after  enabling  the  Court  to  grant  an  issue,  goes  on  to 
say,  **  if  the  verdict  on  such  issue,  or  if  the  adjudicatioQ 
of  the  Commissioner  shall  not  be  set  aside  by  the  ssud 
Court  of  Review  on  the  petition  aforesaid,  such  verdict, 
or  such  adjudication  of  the  said  Commissioner,  shall 
in  all  cases,  as  against  the  said  bankrupt  &c.,  be 
conclusive  evidence  that  the  party  was,  or  was  not,  a 
bankrupt  at  the  date  of  such  adjudication."  Now,  if 
those  words  are  intended  to  apply  to  the  earlier  branch 
of  the  section,  the  adjudication  is  to  be  considered  final 
as  against  the  bankrupt,  in  the  event  of  our  not  re- 
versing the  adjudication.  I  should  then  be  inclined  io 
think^  that  it  was  intended  that  we  ought  to  go  into  all 
the  circumstances  of  the  case,  and  admit  new  evidence 


Jackson. 
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as  well  as  the  old,  either  for  or  agunst  the  adjudication.        \SSS. 
But  regarding  this  clause  as  intended  for  the  bankrupt's       £x  parte 
benefit,  I  am  at  a  loss  to  see  what  benefit  he  can  derive 
from  it,  if  the  second  part  is  to  be  construed  to  control 
the   first;   for  it  only  makes  the  adjudication  final 
against  the  bankrupt,  in  the  event  of  an  adverse  deci- 
sion on  his  petition  for  the  reversal  of  it ;  while  after  a 
verdict  even  in  his  favour  on  the  issue,  it  is  not  final ; 
for  the  Lord  Chancellor,  under  the  18th  section,  has 
the  power  to  grant  a  new  fiat  **  after  any  issue  shall 
have  been  tried  ;*'  but  he  is  not   declared   to  have 
any  such  power,  when  the  adjudication  is  reversed  on 
petition:   and  the  17th  section  contains  nothing  ex- 
pressly, or  by  inference,  that  makes  the  decision  upon 
the  petition  final,  \{  in  favour  of  the  bankrupt.    There 
is,  therefore,  no  reciprocity  in  the  proceedings  specified 
in  the  17th  section,  for  if  the  matter  is  decided  against 
the  bankrupt,  on  petition,  it  is  final ;  and  not  final,  if 
decided  in  his  favour. 

It  is  from  this  peculiar  wording  of  the  17th  section, 
that  great  doubts  arise  in  my  mind  on  the  question  before 
us ;  but  I  am  at  present  inclined  to  think,  that  in  order 
to  give  effect  to  the  intent  of  the  legislature  that  the  bank- 
rupt should  be  benefited  by  this  provision^  we  ought  to 
allow  this  objection,  and  confine  the  evidence  in  support 
of  the  adjudication  to  what  appears  on  the  depositions ; 
and  therefore  not  being  satisfied  with  that  evidence,  I 
think  the  petition  ought  to  be  granted.  I  have  not  yet, 
however,  formed  such  a  decisive  opinion  in  my  own 
.  tnind,  as  not  to  be  open  to  conviction  that  it  is  an 
erroneous  one ;  nor  shall  I  be  satisfied  with  the  con- 
clusion I  have  already  come  to,  until  I  have  heard  the 
teasoning  of  my  learned  coadjutors. 
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1835.  Sir  J,  Cross. — I  do  not  think  it  necessary  that  we 

£i  ptite      should  be  confined  solely  and  exclusively  to  the  provi- 
J ACMON.      giQiig  of  this  act  of  parliament,  in  pronouncing  oar 

judgment  on  the  present  question ;  which  I  regard  rather 
as  a  matter  of  fact,  than  one  of  law.    The  17th  section 
of  the  statute  that  has  been  referred  to  establiabesi 
for  the  first  time,  a  particular  remedy  for  the  baokrupl^ 
in  case  he  shall  dispute  the  adjudication, — ^namely, 
by  enabling  him  to  seek  a  reversal  of  the  a^jodicatifln 
by  petition :   but  there  is  nothing  in  the  act  which 
points  out  to  us  any  peculiar  mode,  in  which  we  sbaD 
proceed  to  hear  and  determine  the  petition.    If  the 
legislature  had  intended  that  we  should  on  this  Kf^^tmw 
vary  the  usual  course  on  the  hearing  of  petitioDS^  I 
should  conceive  it  would,  in  creating  this  remedy  tpn 
the  first  time,  have  expressed,  its  intention  clearly  and 
unequivocally :  but  there  is  nothing  said  upon  that  tnih 
ject, — nothing  to  restrain  us  frpm  the  ordinary  course 
of  proceeding ;  and  therefore  the  conclusion,  in  wg 
mind,  is,  that  the  general  practice  of  the  Court  is  to  be 
observed,  and  that  we  are  bound  to  hear  this  petitioi 
as  we  should  any  other. 

Now  in  this  case  the  bankrupt,  in  exercising  die 
option  given  him  by  the  17th  section,  has  elected  to 
present  a  petition  to  reverse  the  adjudication.  What 
is  the  language  of  the  adjudication  ?  *'l  A.  B.  esq. 
a  Commissioner  &c,,  upon  good  proof  on  oath  befbfe 
me  this  day  taken,  do  find"  &c.  This  is  the  operatiiif 
part  of  it ;  for  I  regard  the  latter  part  of  the  document, 
*'  and  I  do  therefore  declare  and  adjfudge  him  bankrupt 
accordingly,"  as  mere  surplusage.  There  is  nothing  i^ 
the  memorandum  of  adjudication,  showing  upon  wbst 
evidence  in  particular  the  Coniinissioner  "  finds"  the 
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party  a  bankrupt.  To  reason  from  analogy, — a  ma-  1839. 
giatrate,  in  a  case  of  summary  conviotion,  must  have  sTwie 
some  testimony  before  him  to  justify  him  in  issuing  JA<n«oir. 
a  warrant,  and  all  the  subsequent  proceedings  are 
grounded  on  the  evidence  taken  before  him  at  the  time 
of  issuing  the  warrant ;  but  can  it  be  contended,  that 
the  conviction  is  to  rest  solely  on  that  evidence  ?  And 
yet  that  case  is  precisely  analogous  to  the  present. 
The  sole  quesdon  here  really  is,  had  any  and  what  act 
of  bankruptcy  been  committed  by  the  bankrupt  at  the 
time  of  the  adjudication?  Before  this  new  remedy 
was  given  to  the  bankrupt,  he  must  have  carried  his 
case  before  a  jury :  there  he  might  have  adduced  any 
other  evidence  to  contradict  the  adjudication,  as  might 
also  the  assignees  in  support  of  it;  for  the  depositions 
akuie  would  not  have  been  received  as  sufficient. 
Then,  what  is  there  to  restrain  this  Court  from  adopt- 
ing a  similar  course  in  this  proceeding,  the  real 
question  being,  whether  the  adjudication  was  right,  or 
not,  in  point  of  fact?  The  bankrupt  insists,  that  he 
may  bring  forward  any  additional  affidavits  to  deny  or 
explain  the  depositions,  and  he  does  so ;  but  he  contends 
that  the  other  side  have  no  such  right,  but  must  stand 
or  fall  by  the  depositions.  This,  however,  seems  to 
nte  to  be  a  proposition  both  contrary  to  reason,  and 
•baurd  in  principle. 

But  then  it  is  said,  that  this  clause  of  the  statute  can 
produce  no  benefit  to  the  bankrupt,  if  new  evidence  is  ad- 
mitted against  him.  Is  it  then  to  be  supposed,  that  the 
legislature  intended  that  the  fiat  should  be  annulled  on  a 
mere  technical  objection,  and  that  the  bankrupt  was  to  be 
so  fiir  benefited,  that  if  he  could  find  the  slightest  flaw 
in  the  depositions,  he  might  reverse  the  adjudication ;-— 
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1833.        nay,  more,  if  it  happened  that  the  principal  witness  in 
£x  parte      support  of  the  fiat  was  a  creditor^  that  he  should  upset 
the  whole  proceedings  and  laugh  at  his  creditors  in 
safety  ?  Certainly  not.  The  benefit  intended  by  the  sta- 
tute was  this, — namely,  to  enable  the  bankrupt^  without 
any  delay,  to  come  to  this  Court  and  contest  the  bank- 
ruptcy on  petition,  with  a  saving  of  the  time,  expensci 
and  trouble  that  was  attendant  on  the  old  mode  of 
proceeding  by  an  action  at  law.      Looking  at  the 
matter  in  an  equitable  point  of  view,  the  bankrupt  is 
not  injured  by  the  admission  of  fresh  evidence;  for  if 
he  bas  not  in  reality  committed  an  act  of  bankruptcy, 
the  new  evidence  will  not  injure  him :  and  if  it  esta* 
blishes  that  he  is  a  proper  subject  for  a  fiat,  it  is  right 
and  just  that  he  should  be  declared  a  bankrupt.    This 
mode  of  proceeding  is  also  much  more  beneficial  to  the 
bankrupt  in  this  respect :  he  knows  at  once  the  evidence 
that  will  be  offered  against  him,  on  the  hearing  of  his 
petition, — while,  on  a  trial  at  law,  he  was  often  turned 
round  upon  a  point  of  evidence,  of  which  he  had  no 
previous  intimation. 

Suppose  it  were  to  be  decided,  that  no  new  evidence 
were  admissible  in  a  case  like  this,  let  us  look  at  the 
hardship  and  injustice  that  would  befall  the  petitiomng 
creditor.  The  Commissioner,  on  arriving  at  a  certain 
stage  in  the  evidence,  if  he  found  it  sufficient  to  satisfy 
his  mind  upon  the  fact,  might  stop  all  further  testimony, 
which  the  parties  might  have  been  prepared  to  adduce 
in  support  of  the  act  of  bankruptcy ;  and  then,  because 
the  deposition  filed  with  the  proceedings  was  insuffi* 
cient,  the  petitioning  creditor  would  have  no  retoedy 
left  him ;  for,  besides  being  saddled  with  all  the  costSj 
he  would  never  be  able  afterwards  to  take  out  another 


Jackson, 
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fiat.  It  is  contended,  that  the  bankrupt  should  stand  1883. 
here  in  precisely  the  same  state,  as  he  did  at  the  time  ex  parte 
of  the  adjudication.  But  suppose  he  had  had  the 
afisistance  of  counsel  before  the  Commissioner,  his 
counsel  would  have  said,  perhaps,  that  the  evidence 
(which  appears  in  this  deposition)  was  not  sufficient  to 
establish  an  act  of  bankruptcy.  The  Commissioner 
would  then  have  called  upon  the  petitioning  creditor  to 
produce  further  evidence ;  and  that  is  the  whole  course 
of  proceeding  proposed  to  be  pursued  here  this  day. 

From  the  absence  of  any  motive  assigned  by  the 
bankrupt  in  his  affidavits  before  us  on  this  petition,  for 
absenting  himself  from  his  dwelling-house,  I  am  in- 
duced to  think,  that  the  Commissioner  came,  some  how 
or  other,  to  a  very  just  and  right  conclusion.  And  I 
repeat  what  I  have  before  observed,  that  the  main  ques- 
tion for  us  now  to  determine  is,  whether  the  petitioner 
was  a  bankrupt  at  the  date  of  the  fiat. 

As  there  is  no  rule  of  law,  to  restrain  the  usual  course 
of  proceeding  on  petitions  from  being  adopted  in  this 
case,  I  think,  that  it  is  open  to  both  parties  to  produce 
what  evidence  they  can,  either  in  support  of,  or  in  oppo- 
aition  to,  this  petition. 

Sir  G.  Rose.— Before  the  1  8c  2  Will.  4.  c.  56.  it  was 
competent  to  either  party,  on  a  petition  to  supersede, 
to  advance  other  evidence  than  that  appearing  on  the 
face  of  the  proceedings ;  and  the  question  is,  how  far 
that  power  is  affected  by  the  new  mode  of  proceed- 
ing  introduced  by  the  17th  section  of  this  statute. 
It  is  certainly  much  to  be  regretted  that,  from  the 
perplexity  of  the  language  of  this  section,  we  are 
left  to  construe  its  meaning  from  the  intention  to  be 
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1839.       collected  from  the  whole  act.  In  order  to  see,  whetb^i 
Ex  pvte      ^  ^^®  mode  adopted  by  the  bankrupt  under  this  sec- 

ACKtoN.  ^^^  ^  dispute  the  acyudication,  we  are  to  deprire  the 
other  side  of  the  benefit  of  the  usual  course  of  proeeed- 
ing  on  petitions  in  bankruptcy,  we  must  look  at  the 
general  intent  of  the  statute^  and  then  try  to  discoiFer, 
whether  the  general  intent  is  controlled  by  any  par- 
ticular intent, — and  whether,  if  there  be  any  particular 
intent,  that  particular  intent  is  outweighed  by  the 
general  intention. 

Now  the  main  object  of  the  bankrupt  law  is  distribu- 
tion amongst  creditors,  and  to  provide  a  more  easy  and 
speedy  mode  of  obtaining  that  object,  are  the  avowed 
ends  of  the  1  &  2  Will.  4.  c.  66.    The  5  Geo.  ».  c.  90. 
ss.  26  &  87.,  for  the  first  time  adopted  the  intervention 
of  assignees,  as  oflScers  in  bankruptcy ;  and  the  mode  of 
proceeding  by  caveat  to  prevent  the  issuing  of  a  ooah 
mission,  was  then  a  right  enjoyed  by  the  bankrupt 
At  that  time,  and  until  the  6  Geo.  4.  c.  16.  s.  6.,  Aeie 
was  also  no  Umited  time  for  issuing  the  oommissioD 
after  striking  a  docket;    and  the  docket  might  be 
suspended  over  the  head  of  the  bankrupt  for  an  inde- 
finite period.     The  process  of  caveats,  although  stiH 
existing  in  analogous  cases  of  lunacy,  has  long  ceased 
in  bankruptcy     because  the  bankrupt    under    diat 
system    could,    before    a    commission    was    actually 
issued,  dispose  of  all  his  property,  notwithstanding  the 
docket  (a).    It  appears  to  me,  that  the  provision  coo- 

(a)  Tbe  laM  case  reportad  upon  the  subject  of  caveats,  appeait  to  be  tbit 
of  £r  parte  Pariont,  I  Atkyns,  72,  A.  D.  1746.  There,  the  party  who  wai 
sought  to  be  made  a  bankrupt  presented  a  petition,  stating,  that  he  never 
carried  on  trade,  nor  did  he  ever  se^  his  livelihood  by  buying  and  siHi^ 
&c.  i  and,  being  advised  he  was  not  liable  to  the  haaknipt  laws,  he  pn^id 
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tained  in  the  17th  section  might  have  been  introdueedy       ISSS. 
88  a  kind  of  compensation  for  the  loss  which  the  bank-      ETwrte 
nipl  had  sustained,  by  the  putting  an  end  to  caveats*  Jacisoii. 

Had  this  petition  been  presented  before  the  choice 
of  assignees,  some  doubts  would  have  arisen  in  my 
mind,  as  to  what  course  we  ought  to  have  pursued ; 
for,  as  between  the  petitioning  creditor  and  the  bank-* 
rnpt,  and  the  assignees  and  the  bankrupt,  the  rights 
are  totally  different.  As  between  the  former  parties, 
the  bankrupt  might,  perhaps,  have  been  permitted  to 
tehf  on  the  objection,  that  the  depositions  were  insuf- 
ficient to  support  the  adjudication,  and  to  restrict 
the  petitioning  creditor  from  going  into  other  evi- 
dence ;  as  the  deficiency  in  the  proof  of  the  requi- 
sites to  support  the  fiat  would  have  arisen  from 
the  petitioning  creditor's  own  laches,  and  he  only  would 
have  suffered.  But,  as  between  the  bankrupt  and  the 
assignees,  the  case  is  altogether  different.  The  assig- 
nees are  perfect  strangers  to  the  adjudication,  and 
might  to  be  permitted  to  avail  themselves  of  any  further 
evidence,  which  is  necessary  to  support  their  title.  But 
is  the  assignment  to  be  displaced,  and  their  title  to  be 
rendered  bad,  because  the  mere  adjudication  is  tech- 

that  no  commission  of  bankruptcy  might  be  sealed  against  him,  until  be  had 
had  an  opportunity  of  being  beard  by  his  counsel  against  the  issuing 
thereof.  The  father  of  the  petitioner  had  by  his  will  directed  his  widow 
to  cany  on  the  butineas  of  a  brewer  for  the  petitioner*  until  he  at- 
tained 2L  The  petitioner  had  then  lately  come  of  age,  A.  D.  1745. 
Lord  Hardwieke  said,  "I  ordered  this  attendance  on  the  petition,  because 
I  do  not  approve  of  caveats  against  commissions  of  bankrupt,  before  they 
•Mue ;  there  have  been  some  few  instances,  but  I  hope  this  will  be  the  last ; 
because  it  will  be  a  great  inconvenience  in  general,  as  it  will  give  an  oppor- 
tunity to  persons,  against  whom  the  commission  is  to  be  taken  out,  to  make 
away  with  their  efiects."  And  he  ordered  the  commission  to  issue,  and  be 
|ffOiecuted  up  to  a  certain  point ;  and  an  action  to  be  then  tried,  whether  the 
petitioner  was  liable  to  the  bankniptlaws. 
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ISSS.  nically  defective?  Are  they  to  be  rendered  subject  to 
£jj^^  all  the  consequences  of  actions  and  indictments,  because 
Jackbon.      |.||q  Commissioners  may  have  exercised  an  erroneous 

judgment  if  No  such  thing.  The  assignees  were  never 
liable  to  have  their  title  cut  down^  in  the  same  way  as  a 
petitioning  creditor's  title  to  the  commission  might  be 
impeached.  They  have  been  in  almost  all  cases  al- 
lowed to  substitute  a  complete  new  foundation  for  the 
commission ;  for,  not  being  parties  to  the  adjudication, 
they  cannot  be  considered  guilty  of  those  laches,  for 
which  the  petitioning  creditor  is  oftentimes  made  to 
suffer. 

We  cannot  err  in  adopting,  in  such  a  case  as  this, 
the  argumentum  ab  incanvementi :  and«  in  this  point  of 
view,  let  us  consider  the  innumerable  frauds  that  might 
be  practised,  if  we  were  to  hold  that  no  other  evidence 
could  be  given  of  the  act  of  bankruptcy,  than  what  was 
contained  in  the  depositions.  Look  at  the  effect  of  a 
friendly  fiat  of  bankruptcy.  All  the  banknipt*8  estate 
might  be  frittered  away,  and  diverted  from  its  proper 
channel;  and  then  the  bankrupt  might  say,  the  fiat 
was  founded  on  insufficient  depositions,  and  there* 
fore  void;  and  yet,  if  the  arguments  of  the  petitioner 
in  this  case  were  to  be  adopted,  all  the  creditors 
would  be  bound,  and  debarred  from  issuing  any  other 
commission. 

The  17th  and  18th  sections  are  either  intended  in 
the  nature  of  a  caveat,  for  the  purpose  of  giving  the 
bankrupt  the  same  kind  of  benefit,  though  a  safer  one, 
which  he  lost  by  the  discontinuance  of  that  proceeding; 
or  they  owe  their  origin  to  a  confused  notion  of  the 
legislature,  that  the  Liord  Chancellor,  who  could  alone 
issue  fiats,  would  also  alone  have  the  power  to  annul 
them. 
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Looking  then  through  the  whole  statute,  both  as  to 
the  general  and  particular  intention,  I  can  see  nothing 
in  it  to  alter  the  usual  mode  of  proceeding  on  petitions 
in  the  present  instance,  more  than  in  others, — nothing, 
in  short,  but  a  general  transfer  of  the  Lord  Chancel- 
lor's power  to  this  Court.  The  conclusion  I  have  come 
to  therefore  is,  that  we  ought  to  admit  the  further 
evidence  that  is  oifered  to  us,  to  prove  the  act  of 
bankruptcy. 

Erskine,  C.  J. — The  opinion  I  have  already  ex- 
pressed has  been,  I  admit,  much  shaken  by  what  has 
fallen  from  his  Honor  Sir  G.  Rose,  in  the  distinction 
he  has  drawn  (from  the  two  modes  of  looking  at  this 
question)  between  the  petitioning  creditor  and  the 
bankrupt,  on  the  one  hand, — and  the  assignees  and 
the  bankrupt,  on  the  other.  I  will,  however,  turn  the 
matter  over  in  my  mind  again,  between  this  time  and 
to-morrow  morning,  when  I  will  mention  the  result  of 
my  final  opinion. 

Erskine,  C.  J. — I  have  maturely  considered  this  dif- 
ficult question ;  and  I  am  now  quite  satisfied,  that  this 
petition  is  to  be  heard  in  the  same  manner  as  all  others 
are  heard,  with  respect  to  the  admission  or  rejection  of 
further  evidence. 

The  case  then  proceeded  upon  the  addi- 
tional evidence  adduced  in  support  of  the 
act  of  bankruptcy ;  and  the  result  was, 
that  the  adjudication  was  sustained.  The 
petition  was  therefore  dismissed;  the 
costs  of  the  assignees,  and  of  the  peti- 
tioning creditor,  to  come  out  of  the  bank- 
rupt's estate. 
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1833.  Ex  parte  Jeremiah  Carter  and  Charles  William 
Hick,  Assignees,  and  Peter  Harris  Abbott,  Oflt 
cial  Assignee. — In  the  matter  of  Charles  Boldbro, 
Edward  Gale  Boldero,  Sir  Hbnrt  Lushiiiotok. 

Westmintter, 

May  4  and  7.       Bart.,  and  Henrt  Boldero,  Bankrupts. 

removedand  -■- HIS  was  a  petition  of  assignees  to  tax  the  solicitorB* 
couDt  Pending  ^^^*  ^^^  Commission  issued  against  the  bankrupt  in 
^wS^s'  January  1812,  and  under  it  Christopher  Idle,  Joseph 
S^e'^Si'of  ^^^ryat,  and  fViUiam  Timson,  were  chosen  assig- 
the  bui  of  the     nees.     Mr.  Idle  was  discharged  by  an  order  of  the 

solicitors  em-  ^  "^ 

ployed  by  the     Lord  Chancellor  in  1817,  Mr.  Marryat  died  in  18M^ 

discharged  assig- 

nee,  and  that      and  Mr.  Timson  remained  the  sole  assignee.     In  18tt 

they  might  be  .  ,.. 

ordered  to  ac-  the  petitioners  were  appointed  assignees  fai  caiifiiiie- 
charged'^to  have'  ^^'^^  ^^^  Ttmson ;  and  by  an  order  of  this  Court 
received^Sbem  ^ated  Sd  March  1833,  Timson  was  remoTed,  and 
^tL' fo^w*^  ordered  to  account,  and  had  smce  faUen  into  io- 
thauhT  tition'  ^^^^"*  circumstauces,  so  that  the  petitioners  now  re- 
was  premature,    maiucd  the  sole  assignees. 

durmg  the  pen-  ^ 

dencyofthe  It  appeared,  that  Timson  in  1827  had  appointed  Us 

former  order ;  ,  , 

but  the  Court      private  solicitors,  Messrs.  Brooksbani  and  Fam,  (who 

retained  it,  ,  ..... 

under  the  cir-  were  the  mam  respondents  to  this  petition,)  to  be  Uie 
until  the  result  soUcitors  under  the  commission.  The  petition  pro- 
accoun^was"^  cccded  to  State,  that  these  solicitors  had,  with  the  pri- 
vity of  Timson,  received  part  of  the  estate  of  the  bank- 
rupts, which  they  had  never  accounted  for ;  and  that 
they  claimed  a  lien  on  it  for  monies  due  from  Timsom 
on  his  private  account. '  That  the  petitioners  were 
altogether  ignorant  of  any  bill  having  been  delivered 
by  the  solicitors  to  Timson ;  but  if  there  had  been,  the 
same  had  never  been  taxed.  That  if  an  account  were  now 
taken,  a  considerable  balance  would  be  found  due  from 
them  to  the  estate.  The  petition  then  prayed,  that  die 
whole  of  the  solicitors*  bill  of  charges  might  be  taxed, 


known. 


andothtn. 
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and  that  they  might  account  for  all  monies  come  to       1833. 
their  hands.  £2  p«rte 

Oamtbr 

Mr.  Anderdon,  for  the  petitioners.  The  object  of 
the  petitioners  is  to  be  furnished  with  the  accounts  of 
Messrs.  Broohsbank  and  Fmti,  in  order  that  they  may 
be  enabled  to  come  to  a  proper  account  with  Mr. 
Timson.  There  is  no  affidavit  showing  positively  that 
no  account  has  ever  been  delivered ;  but  both  the  pe- 
tition and  affidavit  state  the  entire  ignorance  of  the 
petitioners  of  that  fact,  and  at  the  same  time  their 
belief,  that  none  has  ever  been  rendered.  There  is  no 
counter  affidavit,  denying  the  reasonableness  of  this 
belief;  and  therefore  it  is  apprehended  the  fact  must 
be  taken  to  be  ad^iitted. 

Mr.  SwanstoHy  with  whom  was  Mr.  Heathfield^  for 
the  respondents.  The  order  of  the  2d  March  directed 
Timson  to  account  for  the  bankrupt's  estate ;  and  if 
Mr.  Timson  has  paid  Messrs.  Brooksbank  and  Fam^ 
without  previously  taxing  their  bills,  the  payment  can- 
not, of  course,  be  allowed  in  his  account  with  the  present 
assignees,  before  he  first  procures  the  bill  to  be  taxed ; 
but  as  long  as  Timson  is  chargeable,  Messrs.  Brooks- 
bank  and  Farn  cannot  be  resorted  to  by  the  present 
assignees. 

Sir  G.  Rose.  The  effect  of  that  order  of  the  2d  March 
18  all  that  we  can  give  to  the  petitioners,  upon  the  present 
petition.     Wliat  need  then  is  there  of  this  petition? 

Mr.  Anderdon.  We  charge,  that  the  order  has  never 

been  prosecuted,  and  that  collusion  exists  between  Mr. 

Timson  and  the  solicitors.    [Sir  G,  Rose.  If  Mr.  Timson 

has  improperly  paid  the  bill,  your  only  remedy  seems  to 

be  against  him,  unless  he  is  insolvent;  in  which  case  you 

uu  2 
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1 B39.  might  be  entitled  in  equity  to  relief  against  these  respon* 
Ezpiuie  dents.]  We  humbly  submit,  that  we  have  a  right  to  go 
J^oSm.  against  these  respondents  in  the  first  instance.  Even  if 
they  were  merely  solicitors  of  this  Court,  we  should  have 
that  right  (^r).  But  as  they  were  also  solicitors  under 
the  commission,  there  can  be  no  doubt  on  the  subject; 
for  in  that  capacity  they  are  peculiarly  under  the  super- 
intendence of  this  Court.  They  cannot  purchase  the 
bankrupt's  estate  (6),  as  strangers  could,  and  are  slao 
under  other  disabilities ;  being  in  fact  as  much  under  die 
control  of  the  Court,  as  the  assignees  themselves  are. 
Besides,  the  statute  imperatively  requires  that  every 
solicitor's  bill  under  the  commission  shall  be  taxed  (e); 
and  who  are  the  proper  parties  to  obtain  an  order  to 
that  effect,  but  the  existing  assignees  under  the  com- 
mission ?  It  is  said,  that  they  must  have  their  remedy 
in  this  case  against  the  former  assignee;  but  this  Court, 
being  a  Court  of  Equity,  will  not  put  the  assignees  to 
so  circuitous  a  mode  of  proceeding.  l^ErsUne^CJ, 
What  has  been  suggested  is,  might  you  not  have  done 
all  you  now  seek  under  the  old  order  ?]  As  we  now 
charge  collusion  to  exist  between  the  parties,  it  is  dear, 
that  if  Mr.  Timson  had  continued  assignee,  there  could 
be  no  objection  to  the  present  application. 

May  7.  Mr.  Swanstofif  in  continuation  of  his  argument  for 
the  respondents.  There  are  no  allegations  in  this  pe- 
tition as  to  the  information  and  belief  of  the  assignees, 
in  regard  to  the  truth  of  the  statements  therein  con- 
tained ;  neither  is  there  any  affidavit  directly  in  support 

(a)  See  Ex  parte  Hicks,  re  Smith,  ante,  573. 

(6)  See  Ex  parte  Farley ,  re  Delves,  post,  vol.  3  ;  Ei  p^rte  Bull,  re  Diteh- 
man,  post,  vol,  3,  (c)  6  G.  4.  c.  16.  $.  14. 
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of  tbem.    The  pleadings  in  a  cause  are  never  suffered        1833. 
to  be  used  in  evidencei  unless  the  allegations  contained      e*  puts 
in  them  are  verified  upon  oath.    In  the  case  of  a  bill    to/JI^, 
in  equity,  if  the  answer  be  not  read  in  support  of  the 
plaintiff*s  case,  and  no  other  evidence  is  adduced,  the 
bill  is  at  once  dismissed.     The  same  principle  applies 
to  tliis  petition ;  for  it  would  be  a  most  dangerous  pre- 
cedent to  entertain  a  petition  of  this  description,  with- 
out one  tittle  of  evidence  in  support  of  it.  [Sir  G.Rose. 
There  is  a  great  difference  between  the  situation  of  a 
common  suitor,  and  an  officer  of  the  Court.     From  the 
peculiar  jurisdiction  which  Courts  have  over  their  own 
oflScers,  they  wiU,  upon  the  mere  suggestion  of  im- 
proper or  irregular  conduct,  call  them   to  account.] 
Still  the  Court  will  as  much  protect  an  officer  of  the 
Court,  as  it  will  any  other  person.     Where  an  assignee 
employs  a  soUcitor  in  various  matters  in  bankruptcy, 
and   the  soUcitor  receives  different  sums  of  money, 
perhaps  in  several  commissions,  it  is  not  the  solicitor's 
duty  to  see  to  the  due  application  of  the  money,  but  he  is 
dischargedi  if  he  pays  it  over  to  the  assignee.     If  the 
assignee  chooses  to  pay,  even  avowedly  with  the  bank- 
rupt's money,  his  own  private  debt  to  the  solicitor,  the 
latter  is  entitled  to  retain  it ;  as  he  is  not  responsible 
to  the  bankrupt's  creditors  for  the  acts  of  the  assignee. 
Neither  is  he  bound  to  keep  separate  accounts.     This 
is  like  the  common  case  of  the  inability  of  a  creditor 
of  a  testator's  estate  to  sue  a  debtor  to  that  estate,  the 
sole  right  being  against  the  executor. 

Mr.  Anderdon,  in  reply,  was  stopped  by  the  Court. 

E&sKiNE,  C.  J. — It  is  justly  said,  that  this  petition 
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1833.  ui  premature,  and  periiaps  irregular,  during  the  poi- 
^~:  dency  of  the  former  order  upon  Timson  to  account 
CAmft       But  I  think  the  circumstances  are  altogether  sufficient 

to  entitle  us  to  retain  this  petition,  to  abide  the  result 

of  the  account  directed  to  be  taken  under  the  old  order  ; 

which  order  the  petitioners  must  of  course  be  at  liberty 

to  prosecute. 

Sir  J.  Cross  concurred. 

Sir  O.  RosB. — Sitting  here  as  we  do  for  the  pro- 
tection of  the  creditors  of  bankrupts,  and  having  a 
complaint  made  to  us  against  solicitors  to  the  com- 
mission, as  officers  of  the  Court  in  this  particular 
matter,  we  are  not  bound  by  those  mere  technical 
objections,  that  might  be  allowed  to  prevail  in  ordiotry 
cases.  We  are  here  in  a  judicial,  as  well  as  ministerial, 
capacity ;  and  our  duty  is  to  see  to  the  protection  of 
the  bankrupt's  estate.  We  cannot  certainly  at  preseat 
make  any  order  on  this  petition,  nor  until  the  result  of 
the  account  pending  be  known*  But  I  am  far  from 
thinking,  that  the  petitioners  did  wrong  in  coming  here 
upon  this  petition.  For  the  former  order  does  not 
seem  to  me  to  provide  for  bringing  the  parties  again 
before  the  Court.  Ordinarily,  it  is  the  habit  of  the 
assignees  to  employ  a  solicitor,  and  to  pay  him  libe- 
rally ;  but  it  is  as  between  the  assignee  and  the  estate, 
that  the  bill  is  taxed ;  and  it  is  not  of  course  to  make 
the  solicitor  refund.  If,  as  I  have  before  observed,  the 
assignee  is  insolvent,  then  indeed  the  estate  may  have 
some  equity  against  the  solicitor ;  and  if  the  solicitor  has 
any  portion  of  the  estate  in  his  hands,  I  do  not  see  how  he 
can,  in  such  a  state  of  dreumstances,  redst  the  daim 
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of  the  cestui  que  trusts.    But  we  do  not  decide  that 
question  at  present. 

The  original  order  of  the  2d  March  1833, 
was  ordered  to  be  prosecuted  by  the  peti- 
tioners before  the  Deputy  Registrar,  with 
Uberty  to  Messrs.  Brooksbank  and  Fam  to 
attend  the  inquiry.  The  Deputy  Registrar 
to  be  at  Uberty  to  state  special  circum- 
stances, at  the  request  of  either  party.  All 
further  directions  to  be  reserved,  and  the 
costs  to  abide  the  result  of  the  account. 
The  costs  of  Mr.  Timson  of  this  application 
to  be  allowed,  but  the  payment  of  them  to 
be  reserved  till  the  event  of  the  account  be 
known. 


1838. 

£x  parte 

Cabtbb 

aod  others. 


Ex  parte  Henry  Hurly  and  others. — In  the  matter 
of  Thomas  Goulding  Ramsay. 

X  HIS  was  an  application,  that  the  assignees  might  be 
at  liberty  to  sell  certain  property  of  the  bankrupt  by 
private  contract. 

The  Court  observed,  that  the  assignees  need  not 
apply  to  the  Court  for  an  order  to  sell  by  private  con- 
tract. They  may,  and  must,  use  their  own  discretion. 
If  the  proceeding  be  provident,  no  order  of  the  Court 
is  necessary  to  justify  it ;  and  if  improvident,  the  Court 
could  not  make  an  order  exonerating  the  assignees 


Watminiter, 
May  8. 

The  Court  will 
make  no  order, 
on  a  petition  of 
the  assignees  to 
sell  any  portion 
of  the  bankrupt's 
property  by  pri- 
vate contract;  it 
beine  a  matter 
in  which  they 
must  use  their 
own  discretioni 
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1833.  from  the  consequences  of  their  improvidence.     And 

Ex  parte  ^^ey  refused  to  make  the  order. 

HURLT 


andothen. 


k 


Mr.  Chandless  for  the  petitioners. 

Mr.  E.  Montagu,  for  the  respondents^  who  were 
willing  to  consent. 


General  Order. --22  May  1833. 

Special  Case. 

It  is  ordered^  that  every  special  case  of  appeal  from 
this  Court,  tendered  for  the  approval  of  one  of  the 
judges,  shall  be  left  for  that  purpose  at  the  office  of  the 
Registrar,  signed  by  the  counsel  for  the  respective  par- 
ties, or  accompanied  with  a  certificate  from  the  counsel 
for  the  appellant,  that  there  is  in  their  judgment  good 
cause  for  such  appeal,  and  an  affidavit  that  a  copy  of 
such  case  has  been  delivered  to  the  solicitor  for  the 
other  party,  eight  days  prior  to  such  tender  thereof 

Thomas  Erskine,  C.  J. 
J.  Cross,  J. 
G.  Rose,  J. 
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Ex  parte  Keys.— In  the  matter  of  Augustus  Apple-        1833. 

OATH. 

Ex  parte  Weston. — In  the  same  matter.  Wettmimter, 

Miy25&29. 

xHE  circumstances  of  this  case  are  reported  in  a  Although  a  com- 

^  ,  missioner  has 

former  stage  of  the  proceedings  (a).     Under  the  order  no  power,  ander 
there  stated  to  have  been  made  by  this  Court,  the  tionof6G.  4. 
Commissioner,    Mr.   Fonbtanque,    had    pursued    the  theaMimeea^ 
examination  of  Mr.  Weston,  and  re-examined  the  ac-  whk;"burfor 
counts  of  the  assignees ;  and  by  a  memorandum  dated  feStthcymight 
the  7th  March  1833,  the  Commissioner  found  that  the  have  received; 

'  yet,  where  he 

assignees,  Messrs.  Weston  and  Bensley,  had  "  by  them-  charged  them 
selves,  or  their  soHcitor  (Mr.  Bostock\  received  further  »ums  ai  received 

"  by  themselves, 

sums  on  account  of  the  estate  of  the  said  bankrupt,  or  their  lolici- 
with  which  I  have  charged  them;  and  that  there  is  now  referred  it  back 
a  balance  of  2879/.  18^.  Gd.  in  the  hands  of  the  said  ascertain  the 
assignees  applicable  to  a  dividend."     The  assignees  the^^ignew,  or 
having  refused  to  pay  over  the  money,  so  found  to  be  JhenThad  ^**- 
in  their  hands,  to  the  official  assignee,  the  first  petition  ^\^' J5[  ^***^*' 
of  Ex  parte  Keys  was  presented  to  confirm  the  order  ^J^"^  default 

^  ,  might  have  been 

of  the  Commissioner;  and  the  second  petition.  Ex  parte  received. 
Weston,  was  a  cross  petition  filed  to  reverse  such  find- 
ing, and  to  bring  on  the  general  question  for  discussion, 
as  to  the  Uability  of  assignees  for  the  defaults  of  their 
agent. 

Mr.  Swanston,  and  Mr.  Anderdon,  appeared  in  sup^^ 
tK>rt  of  the  petition  Ex  parte  Keys. 


But  Mr.  Montagu,  and  Mr.  BetheU,  were  first  heard 
tn  support  of  the  petition  Ex  parte  Weston. — It  is  ad- 
mitted, that  there  are  cases  in  which  assignees  have 

(a)  Vide  ante,  p.  101. 
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18dS.        heen  held  liable  for  the  default  of  their  agent.    But 
_,      "        the  facts  in  those  cases  are  sufficient  to  distinguish  them 

x«x  parte 

J^«»  from  the  present*  Thus,  in  the  matter  of  Liord  LUck- 
Ex  pirte  field  and  another  (a)  it  was  held,  that  where  assignees, 
without  consulting  the  body  of  creditors,  had  employed 
a  person  of  little  credit,  they  were  liable  for  the  em- 
bezzlement of  the  agent.  In  this  case,  however,  both 
those  ingredients  are  wanting ;  for  here  the  body  of 
creditors  had  in  fact  appointed,  or  at  least  adopted, 
Mr.  Bostock  as  their  solicitor, — and  Mr.  Bostoek  was  at 
that  time  in  very  good  circumstances,  and  a  person  of 
high  credit. 

But  in  Ex  parte  Belcher  and  others  (6), — which  was  a 
case  where  an  assignee,  after  employing  a  broker  to 
sell  a  quantity  of  tobacco,  belonging  to  the  bankrupt, 
allowed  the  money  to  remain  ten  days  in  the  broker's 
hands,  when  he  died  insolvent, — the  Court  held  the  as- 
signee not  to  be  responsible.  And  on  that  occasion  Lord 
Hardwicke  used  this  strong  expression,  "  If  the  assig- 
nee is  chargeable  in  that  case,  no  man  in  his  senses 
would  act  as  assignee  under  commissions  of  bankruptcy." 
In  Raw  and  Cutten  (c),  also,  (  where  the  whole  of  the  law 
upon  this  subject  is  gone  into,)  it  was  held,  that  a  provi- 
sional assignee  was  not  liable  for  the  default  of  an  agent 
appointed  with  due  care ;  and  there  Lord  Chief  Jus- 
tice Tindal  says  {d)  *'  The  Court  has  laid  down  a  rule, 
with  regard  to  the  transactions  of  assignees,  and  more 
so  of  trustees,  so  as  not  to  strike  a  terror  into  mankind 
acting  for  the  benefit  of  others,  and  not  for  their  own." 
In  that  case,  the  general  body  of  creditors  did  not 


(a)  1  Atk.  87.      (6)  1  Ambl.  218  ;  1  Ld.  Ken.  38,  more  fully  reported, 
(c)  9  Bing.  96.  (d)  /d.p.  103. 
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sanction  the  appointment  of  the  agent  by  the  provisi-  1833. 
onal  assignee ;  and  yet,  on  the  agent  eventually  appear-  £x  parte 
ing  not  to  be  a  responsible  person,  the  provisional  ^' 
assignee  was  discharged  from  liability.  To  make  a  differ-  ^J^. 
ent  order  in  this  case  would  be  acting  strictUsimojure  ; 
since  no  one  could  doubt  Mr.  Bostock's  character  at 
the  time  of  his  appointment,  and  that  appointment  took 
place  by  the  general  body  of  creditors,  and  not  singly 
by  Mr.  Weston, — who  is  now  sought  to  be  visited  with 
Mr.  Bostoci*8  defaults.  [Sir  G.  Rose.  As  I  at  present 
understand  this  case,  an  official  assignee  has  been  ap- 
pointed, at  whose  instance  all  these  proceedings  against 
Mr.  Weston  are  taking  place.  Now  the  suggestions 
which  present  themselves  to  my  mind  are,  first,  what 
right  have  the  creditors  to  call  for  the  payment  of  this 
sum  of  money  to  the  hands  of  the  official  assignee  ? — 
secondly,  what  right  has  the  official  assignee  to  call  for 
this  payment  from  the  general  assignee  ?  Here  I  think 
is  the  first  difficulty;  for  the  Commissioner  has  no 
power,  under  the  statute,  (a)  to  charge  the  assignees 
with  what,  but  for  their  wilful  default,  they  might  have 
received ;  his  only  power  being,  to  examine  the  accounts, 


(a)  6  Gto.  4.  c.  16.  s.  106  ;  which,  after  dizecting  the  Commissioner  to 
Appoint  a  meeting  for  auditing  the  accounts  of  the  assignees,  provides  **  that 
Uie  assignees  at  such  meeting  shall  deliver  upon  oath  a  true  statement  in 
writing  of  all  money  received  by  them  respectively,  and  when,  and  on  what 
•coonnt,  and  how  the  same  have  been  employed ;  and  the  Commissioners 
ftball  examine  such  statement,  and  compare  the  receipts  with  the  payments, 
and  ascertain  what  balances  have  been  from  time  to  time  in  the  hands  of 
such  assignees  respectively,  and  shall  inquire  whether  any  sum  appearing  to 
be  in  their  hands  ought  to  be  retained ;  and  it  shall  be  lawful  for  the  said 
Commissioners  to  examine  the  said  assignees  upon  oatli,  touching  the  truth 
of  such  accounts,  and  in  such  accounts  the  said  assignees  shall  be  allowed 
to  retain  all  such  money  as  they  shall  have  expended  in  suing  out  and  pro- 
secatiiig  5uch  commission,  and  all  other  just  allowances." 
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1833.        and  find  the  bare  balance^  and  ascertain  what  is  in  the 
Ex  parte       hands  of  the  assignees.]     Such  is  just  the  argument  we 
and '        were  about  to  urge ;  the  authority  of  the  Commissioners 
WuTON.      ^^  merely  to  find  what  is  in  hand  applicable  to  a  divi* 
dend.     [Erskine,  C.  J.    In  the  case  of  Raw  v.  CuUen^ 
the  provisional  assignee  had  in  no  way  interfered ;  he 
was  a  mere  officer  of  the  Court.    Here,  the  assignees 
are  in  a  different  position^  and  Mr.  Bosiock  is  their 
agent.    Sir  J.  Cross.  The  Commissioner  has  also  found, 
that  the  money  was  actually  received  by  the  assignees, 
either  personally,  or  by  their  agent ;  and  not  merely, 
that  the  assignees  might  have  received   this  money.] 
We  say,  the  Commissioner  was  not  justified  in  such  a 
finding.     He  had  no  power  to  inquire  as  to  any  wilfiil 
default ;  and  in  the  absence  of  wilful  default,  the  as- 
signees are  clearly  not  chargeable.    The  30/.  per  cent 
clause  (a)  only  renders  an  assignee  liable  for  money  re- 
tained by  his  co-assignee,  with  the  knowledge  of  the 
party  to  be  charged.      [Sir  J.  Cross.  If  an  assignee 
have  part  of  the  bankrupt's  effects  in  his  pocket,  and 
is  robbed, — which  would  be  a  loss,  without  his  wilful 
default, — that  would  clearly  excuse  him  from  liability. 
If  it  be  shown,  as  the  Commissioner's  certificate  esta- 
blishes, that  the  money  was  received  by  the  assignees, 
by  themselves,  or  their  agent,  the  onus  lies  on  them  to 
show,  that  it  has  been  lost  without  their  wilful  default.] 
There  are  two  modes  of  calling  to  account  individuals 
standing  in  fiduciary  situations;   first,  for  what  they 
have  received ;  and  secondly,  for  what,  but  for  their 
default,  they  might  have  received.      In  the  second 
instance,  you  must  show  on  the  pleadings  in  a  suit  id 

(a)  ^.  104. 
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equity^  that  the  party  is  a  trustee,  and  next  that  there        1833. 
is  a  wilful  default.     If  the  master  finds  a  default,  where       ^x  parte 
a  case  of  that  nature  is  not  supported  by  the  pleadings,  ^' 

a  supplemental  bill  must  be  filed  to  bring  the  matter      ^]f^ 
properly  before  the  Court.    Now,  the  106th  section  of 
the  6  Geo.  4.  c.  16.  is  the  only  one,  by  which  the 
Commissioner  in  this  case  had  any  authority   given 
him    to  act;    and    under  that    section    he    has    no 
power  whatever  to  find  that   assignees  might  have 
received  money,  save  for  their  wilful  default.     But  even 
granting  that  he  had  the  power,  we  deny  that  Boatock 
was  our  agent.    We  say,  he  was  the  agent  appointed 
by  the  creditors  at  a  general  meeting.     The  former 
Commissioners,  also,  by  their    certificate  on  holding 
Uie  audit  meeting,  view  Bostock  in  this  light.    The 
accounts  of  the  assignees  were  passed,  subject  only  to 
Boatock' s  account,  not  considering  his  account  as  neces* 
sary  to  the  passing  of  those  of  the  assignees.    We  con- 
tend, therefore,  that  there  must  at  least  be  a  reference  of 
some  kind  to  inquire,  whether  they  might  have  received 
Uiis  money,  but  for  their  wilful  default ;  and  that  they 
cannot  be  held  liable  in  the  present  stage  of  these 
proceedings. 

Mr.  Swanston,  and  Mr.  Atiderdon,  for  the  creditors. 
We  have  obtained  the  judgment  of  the  Commissioner 
in  our  favour ;  and  now  we  are  entitled  to  ask  that  of 
the  Court.  We  admit,  that  the  Commissioner  cannot 
charge  the  assignees  with  what  they  might  have  re- 
ceived, but  for  their  default ;  but  this  is,  as  we  contend, 
and  as  the  Commissioner  has  found  it  to  be,  an  actual 
receipt  by  the  assignees,  either  by  themselves,  or  by 
their  agent.  We  say,  that  Bostock  was  their  agent. 
As  to  the  resolution  of  creditors  appointing  an  agent, 
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1833.        the  other  side  have  put  their  case  upon  too  high  gromid, 

£x  parte      in  this  respect.     The  resolution  amounted  to  nodm^ 

^j^ '        more  than  an  authority  to  the  assignees  to  appoint "  some 

WtOTON*      proper  person"  to  be  agent ;  and  they  thereupon  cbose 

Bo9iock.    And  even  that  resolution  only  binds  those 

creditors  who  were  present.    Wherever  a  person  in  a 

fiduciary  situation  appoints  another  as  his  agent,  where 

there  was  neither  legal  nor  moral  necessity  to  do  so,  as 

in  this  case^  he  is  liable  for  the  agent's  conduct.    We 

admiti  that  where  a  woman  is  in  the  situation  of  a 

trustee, — as  a  person  of  her  sex  is  presumed  to  be  not 

conversant  with  business,  or  the  transactions  of  buying 

and  selling,  and  is  therefore  obliged  to  appoint  a  person 

who  is  competent  to  act  for  her, — she  would  not  be  hdd 

responsible  for  his  failure.     Upon  the  same  prindi^ 

in  Raw  v.  Cmtten^  the  provisional  assignee  in  LondoB, 

who  was  tied  to  his  duties  there,  and  could  not  transact 

business  down  at  Sauthampton^  was  for  that  reason 

exonerated  from  the  failure  of  his  agent.     But  these 

are  only  excepted  cases ;  and  in  Massey  v.  Banner  (a), 

the  doctrine  of  the  general  responsibility  of  trustees  has 

been  fully  established. 

Sir  G.  Rose. — There  is  no  difficulty  in  this  case,  as 
to  the  law.  All  we  have  now  to  inquire  are  about  the 
facts.  But  in  a  case  like  this,  we  should  be  very  parti- 
cular in  such  inquiry  before  we  decide ;  because,  if  the 
assignees  are,  as  it  has  been  insisted  upon,  to  be  made 
personally  to  pay  what  they  never  personally  received, 
a  thousand  cases  of  this  description  might  come  before 
us ;  since  in  all  bankruptcies,  and  espedaUy  before  the 
appointment  of  official  assignees,  the  assignees  chosen 
by  the  creditors   have  been  accustomed   to  employ 

(«)4Mad.431. 
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agents,  like   Bostock,  to   transact  for  them  various        183d. 
matters  of  business,  which  they  were  themselves  in-       _ 

■^  £x  parte 

competent  to  perform.  As  to  the  finding  of  the  Com-  Keyi, 
missioner,  it  is  not  as  final  and  binding  as  a  judgment ;  Ex  pute 
but  even  if  it  were  a  judgment,  there  might  be  special 
circumstances  stated,  so  as  to  throw  the  whole  question 
open  to  an  inquiry  of  the  nature  which  is  now  pro- 
posed. We  cannot  arrive  at  the  merits  of  this  case, 
without  a  reference  to  inquire  whether  the  assignees 
might  have  received  the  money  with  which  they  are 
now  sought  to  be  charged,  but  for  their  wilful  default. 
If  they  properly  intrusted  Bostock,  they  cannot  be 
.  considered  personally  liable;  but  if  they  have  mis- 
conducted themselves,  and  allowed  him  to  retain  it, 
and  misapply  it,  then  I  think  they  will  be  responsible 
for  his  defaults. 

Erskimb,  C.  J.  concurred. 

Sir  J.  Cross  thought  that  the  facts  of  the  case  were 
already  sufficiently  before  the  Court. 

It  was,  however,  finally  referred  to  the  Commissioner 
to  take  an  account  of  the  estate  of  the  bankrupt,  which 
the  assignees,  or  any  person  for  them,  had  received,  or 
which  but  for  their  wilful  default  might  have  been  re- 
ceived. 

N.  B. — ^The  case  was  ultimately  compromised  under 
the  sanction  of  the  Court. 
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1833. 


Westminster, 
AfoydO. 


Ex  parte  Burn  ell  and  others. — In  the  matter  of 

Bennett  and  Robins. 


notte rehe^"    ^^  ^^^  ^*^^'  "P^"  *  former  petition  to  this  Court,  it 
to  vary  a  former  appearing;  that  the  commission  was  improperly  issued 

ordeMnerely  as     *^*^  o  •  r     r      ^ 

to  corti;  more     by  the  petitioning  creditor,  an  order  bad  been  made  oo 

especially  when 

that  order  was     the  ISth  May  183S,  by  which  it  was  directed,  amongst 

made  a  twelve- 
month ago,  and  other  things,   that   Joseph   Malachtfy  the   petitioniiig 

by  the  very  par-  Creditor,  should  ^*  pay  the  costs  of  the  supersedeas,  and 

to  vary  it.*^^  ^    those  incidental  thereto,  together  with  the  costs  of  the 

examinations,  and  also  of  all  parties  of  and  occaaoiied 

by  the  applications.** 

The  present  petition,  after  reciting  in  full  the  fomier 

one,  insisted  that  the  order  ought  to  have  directed,  that 

the  petitioning  creditor  should  ''pay  the  costs  of  sodi 

supersedeas,  and  those  incidental  thereto,  iu  well  as  off 

the  costs  of  the  petitioners  of  and  occasioned  by  the 

issuing  and  prosecution  of  the  said  commission^  and  also 

the  costs  of  all  parties  occasioned  by  the  application.** 


Mr.  Montagu^  and  Mr.  Teed^  for  the  two  assignees 
who  presented  the  petition.  It  is  quite  manifest,  {rom 
the  several  cases  upon  the  subject,  Ex  parte  Graves  {d^^ 
Ex  parte  Paul{b)y  and  numerous  others,  that  the  costs 
and  expenses  of  and  occasioned  by  the  issuing  and 
prosecution  of  a  commission,  which  is  superseded,  fiiO, 
and  very  properly  so,  on  the  petitioning  creditor.  It  is 
always  a  matter  of  course ;  and  therefore  the  omiasioD 
in  tlie  order,  which  is  now  complained  of,  was  evidently 
an  oversight.     It  will,  no  doubt,  be  objected,  that  the 

(a)  I  G.  &  J.  86.  (6)  Mont.  &  M.  185. 
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Court  cannot  rehear  a  petition,  on  the  subject  of  costs  18dS. 
alone,  and  we  admit  that  the  rule  of  practice  is  against  E^pwit 
such  rehearing ;  but  these  costs  do  not  come  within  the  and  oUmni. 
ordinary  meaning  of  the  term  costs :  they  are  properly 
the  expenses  of  issuing  the  commission.  The  objection 
to  rehearing  on  the  question  of  costs  alone  has  been 
always  confined  to  those  costs,  which  depend  on  the 
merits  of  the  petition,  the  costs  of  the  petition  itself,  and 
the  application  then  before  the  Court :  but  in  this  case 
they  are  quite  of  a  different  character ;  they  are  part  of 
the  merits  of  the  petition,  and  not  dependent  on  the 
merits ;  and  as  it  is  manifest  we  should  have  been  en*- 
titled  to  receive  them  from  the  petitioning  creditor,  had 
they  been  mentioned  before,  the  Court  ought  now  to  let 
us  in  by  amending  the  mistake  in  the  order.  Suppose  a 
great  expense  in  a  suit  had  been  incurred,  in  resisting  ap- 
plications of  mortgagees,  and  other  third  parties,  can  it  be 
aaid  that  these  would  be  costs  in  a  cause  ?  They  would 
clearly  be  mere  incidental  expenses,  as  these  in  the 
present  case  are.  The  case  of  Ex  parte  Baines  (a)  is 
only  in  appearance  opposed  to  the  present  application. 
It  must  have  been  erroneously  reported,  in  respect  to 
these  words  which  are  inserted  at  the  end  of  the  judg- 
ment, viz.,  *'  as  the  question  was  not,  as  to  the  personal 
payment  of  costs,  but  whether  the  costs  were  to  be  paid 
out  of  a  particular  fund."  How  that  could  affect  the 
judgment,  it  is  hard  to  say.  The  probability  is,  there- 
fore, that  these  words  were  inserted  by  the  reporter 
extra-judicially.  All  that  was  really  decided  in  that 
case  was,  that  on  the  original  petition,  the  Court 
could  not  correct  the  order,  but  that  there  must  be 
a  petition  for  rehearing. 

(a)  1  G.&J.259. 
VOL.  11.  ^^ 
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1883.  Mr.  TwUs  appeared  for  another  aasignee,  who  wai 

ETparte      "^^  however  a  party  to  the  original  petition,  nor  lo 
MdoAtti.     ^"'  neither  had  he  been  served  with   the  present 
petition. 

Mr.  Swatutan,  and  Mr.  BetheU,  for  the  petitioning 
creditor,  objected  to  Mr.  TwUs  being  heard,  as  he  WM 
not  served  with  this  petition. 

The  Court  overruled  the  objection,  8tating»  that  as 
the  other  assignee  was  a  party  interested  in  the  ques- 
tion, he  had  a  right,  if  he  chose,  to  appear  gratuitouslji 
and  to  be  heard* 

Mr.  Twiss.  There  is  no  limit*  it  must  be  admitted,  as 
to  the  time,  or  the  cause,  for  rehearing  a  petition  to 
rectify  an  order,  except  on  the  question  of  costs.  Why 
this  exception  should  exist  only  as  to  costs,  it  is  hard  to 
determine.  It  is,  at  any  rate,  an  arbitrary  rule,  and 
seems  to  have  no  reason  for  its  foundation  ;  especially 
where  the  application  arises  on  so  palpable  a  mistake  as 
the  present,  even  if  what  is  sought  by  this  petition  can 
be  considered  to  come  under  the  general  denomination 
of  costs.  In  Ex  parte  Baines  (a)  the  question  was 
purely  as  to  the  mode  of  proceeding ;  and  putting  the 
same  construction  on  it  as  the  petitioners  do,  that  case 
amounts  to  an  authority  to  show,  that  the  Court  will 
rehear  on  the  subject  of  costs,  where  they  are  part  of 
the  essential  merits  of  the  petition,  as  in  this  case,  and 
not  incidental  thereto.  In  Jenour  v.  J enour(b)  it  wt& 
held,  that  where  a  question  arises  upon  the  interest  in  a 
trust  fund  separated  from  the  general  residue,  the  costs 

(a)  Supra.  (6)  10  Ves.  562. 
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niust  come  cmt  of  the  particular  fund;  and  the  costs  iU       ^^^ 

that  instance  haying  been  given  by  the  decree,  as  specific      £z  ptrte 

cally  prayed  by  the  bill,  out  of  the  general  personal     and  oihtfi. 

estate,  the  decree,  (though  affirmed  in  other  respects)  was 

corrected  in  that  particular ;  the  matter  being  considered 

in  the  nature  of  relief  prayed,  and  therefore  not  within 

die  rule  against  appealing  for  costs  only.     [Sir  %/•  Cro^s. 

The  object  of  a  rehearing  seems  to  be  confined,  merely, 

to   the    correction  of    some    error    of  the    Court.] 

Though  the  order  in  this  case  was  settled  by  the 

counsel,  yet  it  is  no  less  an  order  of  the  Court,  and 

the  former   petition  prayed  more  (in  fact)  than   the 

order  gave.  [Sir  J.Cross.  Admitting  that,  still  the  Court 

gave  all  you  asked,  when  you  the  petitioners  settled  the 

minutes.]     The  case  of  Owen  v.  Griffith  (a)  shows,  that 

liord  Hardmcke  was  inclined  to  relax  this  strict  rule 

in  such  cases  as  the  present,  and  that  where  the  costs 

form  part  of  the  actual  relief  and  merits,  there  may  be 

a  rehearing.    In  Ex  parte  Streight,  in  re  Eyles  (6), 

decided  in  this  Court,  I  understand  a  rehearing  was 

ako  allowed. 

Mr.  SwanstoHy  and   Mr.  Bethelly  for  the  petitioning 
creditor,  were  stopped  by  the  Court. 

Ebskine,  C.  J. — If  this  claim  had  been  raised  on  the 
original  petition,  I  think  there  is  no  doubt  but  that  we 

(«)  I  Ves.  sen.  249,  and  see  note  there  ;  Ambler,  520,  S.  C. 

(6)  This  was  determined  oo  the  15th  December  1832.  £rf!ctiM,  C.J. 
then  laid  "  vary  the  order,  and  take  the  costs  out  of  the  estate,  instead  of 
asunst  the  assignees  ;  but  the  order  is  made  under  the  special  circumstances, 
and  must  not  form  a  precedent  to  break  in  upon  the  general  rule  as  to  rehear- 
ing for  costs  only." 

xx2 
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}SSS.       should  have  indemnified  the  assignees,  against  tlie  costi 
£zptrt«      occasioned  by  the  issuing  and  prosecuting  the  com* 
^*th^     >"^B^^on.    But  the  question  comes  before  us  on  a  peti* 
don  for  rehearing,  seeking  that  we  should  add  to  the 
relief  obtained,  the  payment  of  costs  not  provided  for 
by  a  former  order.    To  this  application  two  objectioiit 
arise ;  first,  that  we  cannot  sanction  it,  by  reason  d  the 
general  rule,  that  there  shall  be  no  rehearing  for  costi; 
and  secondly,  that  the  order  was  drawn  up  in  its  exisdiy 
form  by  the  very  parties  who  seek  to  vary  it ;  and  there- 
fore that  it  is  now  too  late  to  rehear  the  question  of  the 
right  to  these  costs.     A  distinction  has  been  attempted 
to  be  established  between  these  costs,  and  the  costi 
ordinarily  incidental  to  a  petition.    But,  I  confess,  I 
can  see  no  difference.     Besides,  the  6  Geo.  4.  c.  1&, 
calls  these  very   expenses  the   *' costs."    And  if  we 

■ 

were  once  to  admit  of  such  a  distinction,  there  would 
be  no  limit  to  the  nice  refinements  we  might  be  drawn 
into,  to  the  totally  breakmgdown  of  the  existing  rule.  If 
this  rule,  however,  did  not  exist,  I  should  still  hardly  be 
guided  by  the  decision  in  Ex  parte  Baines  {a),  to  grant 
the  prayer  of  this  petition ;  for  the  question  now  before 
us  was  not  the  main  point  in  that  case ;  the  Vice-chan- 
cellor there  giving,  as  the  reason  for  his  decision^  *'  that 
the  question  was  not  as  to  the  personal  payment  of 
costs,  but  whether  the  costs  were  to  be  paid  out.itf  a 
particular  fund."    This  expression  reconciles  that  ciMie 
with  all  others  on  the  subject,  and  renders  it  perfectly 
intelligible ;  and  that  case  also  shows,  that  whei^  tbe 
question  relates  to  the  personal  payment  of  costs,  even 
though  they  are  not  considered  as  mere  costs  of  the 

(a)  Supra^ 
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petition^  but  as  forming  part  of  the  merits,  the  Court        IS53. 
will  not  rehear  a  petition.   In  Ex  parte  Streighi  (a),      Ex  parte 
Jenour  v.  Jenour  (6),  Taylor  v.  PopJiam  (c),  and  all  the     and  oUm. 
other  cases,  this  distinction  has  been  taken  between  the 
personal  payment  of  costs,  and  the  fund  from  which 
they  are  to  be  liquidated.     For  these  reasons, — ^besides 
the  circumstance  of  the  order  being  settled  by  the  very 
parties  now  complaining,  and  feeling  that  it  is  better  to 
abide  by  a  general  rule,  than  to  open  the  door  to  litiga- 
tion even  in  cases  of  particular  hardship, — I  think  this 
petition  must  be  dismissed. 

Sir  J.  Cross. — I  am  always  anxious  that  general 
rules  should  not  defeat  the  equities  of  parties,  if  the  due 
administration  of  justice  will  allow  of  their  relaxation. 
But  ought  we,  in  a  case  like  the  present,  to  grant  any 
such  indulgence  ?  Here,  the  petition  was  heard  twelve 
months  ago ;  the  petitioners  then  carved  for  themselves, 
and  drew  up  the  order  according  to  their  own  views ; 
and  now  after  this  lapse  of  time,  they  come  here  to 
complain  of  their  own  acts.  I  think,  independently  of 
the  question  of  form,  that  this  is  too  unreasonable  a 
demand  to  be  complied  with.  I  am  also  of  opinion  that, 

according  to  the  established  practice,  it  would  be  inex- 
pedient and  unjust  to  sanction  for  one  moment  such  an 
application,  and  therefore  entirely  concur  with  his 
Honor  the  Chief  Judge  in  the  dismissal  of  this  petition. 

Sir  6.  Rose. — Even  if  the  existing  rules  of  practice 
Were  not  to  be  adhered  to,  in  disposing  of  this  case,  I 
question  very  much,  whether  the  Court  would  have 

(a)  Supra,  and  note;         {h)  Supm  (c)  15  Ves.  72; 
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IBSS.  giTen  to  the  assignees  the  costs  they  now  seek  to  obtaia. 
jSxvutd  Next  in  degree  to  the  obUgation  of  the  petitioning 
^^m.  CJ'editor,  it  is  the  duty  of  the  assignees  to  see  that  their 
commission  is  well  founded,  and  properly  maintainabk. 
They  are  trustees,  at  any  rate,  to  uphold  the  fact  of 
bankruptcy,  whatever  their  duty  may  be  to  support  any 
particular  commission ;  and  the  Court  always  expects 
that,  when  they  come  to  supersede  one  commission,  they 
will  be  prepared  to  open  another,  either  by  the  sub- 
stitution  of  a  new  debt,  or  a  new  act  of  bankruptcy. 
As  between  them  and  the  petitioning  creditor,  there- 
fore, when  they  come  to  supersede  the  bankruptcy  m 
toio,  they  are  regarded  with  great  jealousy ;  and  it  b 
doubtful  in  my  mind,  whether  the  Court  would  give 
them  the  costs  as  against  the  petitioning  creditor. 
But  on  the  point  of  practice  alone,  this  petition  ii 
clearly  unsustainable. 

The  petition  was  dismissed  with  costs,  to  be 
set  off  against  the  costs  ordered  to  be 
paid  by  the  petitioning  creditor  upon  the 
original  petition. 
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3  &  4  William  IV.  c.  47. 

An  Act  to  authorize  his  Majesty  to  give  further  Power  to  the 
Judges  of  the  Court  of  Bankruptcy,  and  to  direct  the  Timet  of 
sittitig  of  the  Judges  and  Commissioners  of  the  said  Court. 

[28th  August  18d3.] 

Whereas  by  an  act  passed  in  the  seventh  year  of  the  reign 
•of  his  late  Majesty  King  George  the  Fourth,  intituled  *'An  7  G.'4.  c.  67. 
act  to  amend  and  consolidate  the  laws  for  the  relief  of  the 

« 

insolvent  debtors  in  England,'*  it  is  amongst  other  things 
enacted,  that  the  court  established  for  the  relief  of  insolvent 
debtors  in  England  shall  be  continued,  and  that  the  several 
persons  appointed  by  his  Majesty  to  be  chief  and  other  com- 
missioners of  the  said  court  shall  continue  to  be  the  chief  and 
other  commissioners  of  tlie  said  court,  with  all  the  powers, 
privileges,  and  authorities  in  the  said  act  specified:  And 
whereas  by  an  act  passed  in  the  first  and  second  years  of  the 
reign  of  his  present  Majesty,  intituled,  "  An  act  to  establish  a  1^2  W,4,c,66, 
court  in  bankruptcy,"  it  is  enacted,  that  it  shall  be  lawful  for 
his  Majesty,  his  heirs  and  successors,  by  a  commission  under 
the  great  seal,  to  appoint  one  person  to  be  the  chief  judge 
and  three  other  persons  to  be  other  judges  of  the  said  last- 
mentioned  court:  And  whereas  such  chief  and  other  judges 
have  been  duly  appointed  under  and  by  virtue  of  the  said  act : 
And  whereas  it  has  been  found,  that  consistently  with  the 
vacation  necessarily  allowed  to  the  commissioners  of  the  first- 
mentioned  court,  aiid  with  the  time  occupied  by  them  while 
they  are  on  their  several  circuits,  intervals  occur  in  their 
sittings  during  which  prisoners  who  would  otherwise  be 
entitled  to  their  discharge  cannot  obtain  the  same  :  And 
whereas  there  are  not  a  sufficient  number  of  such  commis- 
sioners to  enable  them  to  extend  their  circuits  to  the  princi- 
pality of  Wales :  of  all  which  grievances  repeated  complaints 
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have  been  made  :  And  whereas  the  business  of  the  said  court 

of  bankruptcy  will  allow  time  for  the  judges  of  the  said  court, 

other  than  the  chief,  some  one  or  more  of  them,  to  diacliai]ge 

part  of  the  duties  vested  in  the  commissioners  of  the  said 

first-mentioned  court :  be  it  enacted,  that  it  shall  and  may  he 

Hit  Majesty       lawful  for  his  Majesty,  his  heirs  and  successors,  from  time 

jd^,  other      to  time^  by  commission  under  the  great  seal  of  Great  Britain, 

of  Se^biink*^^'t.  ^  *w^ori*e  and  direct  the  judges  of  the  said  court  of  bank- 

cy  court,  to  act   ruptcy,  other  than  the  chief  judge,  any  one  or  more  of  them, 

debion'  court.     '^  *^^  '°  ^^^  ^^  first-mentioned  court  as  a  commissioner  or 

commissioners  thereof,  at  such  times  and  for  such  purposes 
as  may  in  any  such  commission  be  specified. 

Suchittdgefto        H.  And  be  it  further  enacted,  that  the  said  judge  or^ 

lia¥d  toe  saino 

powers  as  the      judges  so  to  be  named  in  the  said  commission,  shall  have  and 

ofUie^uMl^t   ^^y   exercise  all  the  powers,  authorities,    and   privileges, 
debtors*  court,     whether  in  the  court  house  of  the  said  first-mentioned  court, 

or  upon  the  circuit,  or  elsewhere,  which  by  the  said  first- 
recited  act  are  given  to  or  vested  in  the  commissioners  of  the 
said  first-mentioned  court,  or  any  one  or  more  of  them. 

IssolTent  court       HI.  And  be  it  further  enacted,  that  it  shall  and  may  be 
order  pnsoners    lawful  for  the  said  first-mentioned  court  forthwith,  after  such 

to  be  brought      petition  and  schedule  as  are  by  law  required  shall  have  been 

before  one  of  the  .      ,  .  •  i      #•  t 

commissioners,    filed  in  the  said  court  by  any  prisoner  lawfully  entitled  so  to 

mrtofbaiik-^   do,  being  in  any  gaol  within  the  principality  of  Wales,  to 
raptcy.  order  such  prisoner  to  be  brought  before  one  of  the  commis- 

sioners of  the  said  first-mentioned  court,  or  judges  of  the  said 
court  of  bankruptcy  (actii^  by  virtue  of  this  act)  proceeding 
on  his  circuit  at  such  assise,  or  other  town  or  place,  within 
the  county  or  cotmty  of  a  city  or  town,  wherein  such  gaol 
shall  be  situate,  as  may  be  directed  by  order  of  the  said  first- 
mentioned  court  in  that  behalf;  and  the  matters  of  the 
petition  of  such  prisoner  shall  be  heard  by  such  commissiaiier 
or  judge  accordingly,  who  shall  for  that  purpose  have  and 
exercise  all  the  powers,  authorities,  and  privileges,  which  are 
by  law  now  vested  in  such  commissioners  scTerally  on 
circuit  in  England;  provided  always,  that  nothing  herein 
contained  shall  he  construed  to  prevent  the  said  first-men- 
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lioned  court  from  ordering  any  siich  prisoner  to  be  brought 
before  the  justices  of  the  peace  in  the  said  act  mentioned  in 
cases  where  the  said  court  may  see  fit  so  to  do  ;  and  that  the 
matters  of  any  such  petition  may  be  heard  by  such  justices 
and  all  other  proceedings  had  therein,  in  manner  directed  by 
the  said  first-recited  act. 

IV.  And  be  it  further  enacted,  that  the  clerks  of  the  peace  Clerks  of  the 
for  the  several  counties  within  the  principality  of  Wales,  or  ^n^of^ala 

their  deputies,  shall  bring  to  the  place  of  hearing  of  any  ^  bnog  ^  ^ 

.  place  of  beaiiog 

petition  of  any  such  prisoner  before  such  judge  or  commis-  petitions,  the 

■ioner  the  duplicate  of  petition,  and  schedule,  books,  papers,  J?^^^*^*^S!i^* 

and  writings  lodged  with  him,  as  by  the  said  first-recited  act  &c. 

^e  clerks  of  the  peace  in  England,  and  their  deputies,  are 

required  to  do  before  the  commissioners  going  circuits  in 

England ;  and  tliat  such  clerks  of  the  peace  in  Wales,  or 

their  deputies,  shall  do  all  such  other  acts  at  the  times  of  such 

hearings,  and  be  entitled  to  such  fees  and  allowances,  as  are 

required  of  or  allowed  to  clerks  of  the  peace  in  England  and 

their  deputies. 

V.  And  be  it  further  enacted,  that  it  shall  and  may  be  xrcMury  may 
lawful  for  the  lord  high  treasurer  or  lords  commissioners  direct  paymeot 
of  his  Majesty's  treasury  of  the  united  kingdom  of  Great  pensesofjudgei, 
Britain  and  Ireland  for  the  time  being,  to  direct  that  such  ^^* 

sum  or  sums  shall  be  paid  as  may  appear  fit  and  necessary  for 
the  defraying  the  travelling  expenses  of  such  judge  or  judges, 
with  their  or  his  registrar  or  deputy  registrar,  and  other 
necessary  officers,  in  the  execution  of  their  duties  under  this 
act. 

VI.  And  be  it  further  enacted,  that  it  shall  and  may  be  Court  of  review 

lawful  for  the  court  of  review  in  bankruptcy  to  order  and  may  direct  regis* 

.  *,  •'  trars,  or  deputy 

direct  any  one  or  more  of  the  registrars,  or  deputy  registrars,  registran,  to  at^ 

of  the  said  court  of  bankruptcy  to  attend  any  one  or  more  of  ^  jl2r* 

the  taid  judges  in  the  discharge  of  their  duties  under  this  act, 

and  to  give  such  attendance  and  perform  such  dutiesf  as  the 

said  court  of  review  may  by  any  order  dire<!t« 
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Powers  given 
to  his  laajesty 
with  respect  to 
the  court  of 
bankruptcy. 


VII.  And  be  it  further  enacted,  that  it  shall  be  law- 
ful for  his  Majesty,  his  heirs  and  successors,  by  warraat 
under  his  royal  sign  manual,  from  time  to  time,  to  aatboriae 
any  one  or  more  judges  of  the  said  court  of  bankruptcy  Id 
exercise  the  same  jurisdiction  and  power  in  all  respects,  as  by 
the  said  secondly  recited  act  is  and  are  given  to  any  three  of 
such  judges ;  and  also  by  any  such  or  the  like  warrant  to 
direct  at  what  times  the  said  court  of  review,  and  the  judges 
or  commissioners  of  the  said  court  of  bankruptcy*  and  every 
of  them,  shall  respectively  hold  their  sittings. 


Court  of  revisw  VIII.  And  be  it  further  enacted,  that  it  shall  and  may  be 
iTSe  taxed?y  a  ^^^^^  ^^^  the  said  court  of  review  to  order  that  any  costs, 
registrar.  which  by  the  said  secondly  recited  act  are  directed  to  be  taxed, 

by  one  of  the  masters  of  the  high  court  of  Chancery,  shall 
and  may  be  taxed  by  one  of  the  registrars,  or  deputy  regis- 
trars, of  the  said  court  of  bankruptcy. 
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Au  Aci  for  the  better  Administration  of  Justice  in  his  Mt^esiffs 
Privy  Coundl.  [14th  August  1833.] 

(So  ^  as  it  relates  to  Bankruptcies.) 


Two  judges  of 
the  court  of 
bankruptcy  to 
act  for  the  chief 
judge  of  the 
court  of  review 
during  his  at- 
tendance at  the 
judicial  com- 
mittee of  the 
Privy  Council 


Section  XXVI.  And  be  it  further  enacted,  that  during  the 
absence  of  the  chief  judge  in  bankruptcy  from  the  court  of 
of  review  established  by  virtue  of  an  act  passed  in  the  first 
and  second  years  of  his  present  Majesty,  intituled  "  An  act  to 
establish  a  court  in  bankruptcy,'*  by  reason  of  his  attendance 
at  the  said  judicial  committee  by  virtue  of  this  act,  any  two 
judges  of  the  said  court  shall  and  may  form  a  court  of  review 
in  bankruptcy,  and  shall  and  may  make,  do,  and  execute  afl 
orders,  acts,  matters,  powers,  and  things  whatsoever,  which 
by  virtue  of  the  said  act  the  judges  of  the  said  court  or  aay 
three  of  them  are  authorized  to  make,  do,  or  execute^  and  in  ' 
all  respects  whatsoever  as  if  three  of  the  said  judges  were 
present ;  except  that  nothing  herein  contained  shall  avthoiise 
any  two  judges  of  the  said  court  to  hear  and  determine  say 
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BMlter  brought  under  the  review  of  the  said  court,  by  way  of 
ftppeal  from  the  determination  or  decision  of  any  commis- 
aioner  or  subdivision  court  appointed  by  virtue  of  the 
taid  act. 
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jtn  Act  for  the  Abolition  of  Fines  and  Recaoeries,  and  for  the 
SubitituHon  of  more  simple  Modes  of  Assurance, 

[28th  August  1833.] 

(So  far  as  it  relates  to  Bankruptcies.) 

Section  LV.     And  be  it  further  enacted,  that  after  the  Slst  Repeal  of  the 
day  of  December  one  thousand  eight  hundred  and   thirty  ^ga^c^16. 
three,  so  much  of  an  act  passed  in  the  sixth  year  of  the  reign  8.65.,  so  far  as 
of  his  late  Majesty  King  George  the  Fourth,  intituled  "  An  tates  tail,  but 
act  to  amend  the  laws  relating  to  bankrupts,"  as  empowers  °°* '^  extend  to 
the  commissioners  named  in  any  commission   of  bankrupt  nipt  under  a 
issued  against  a  tenant  in  tail  to  make  sale  of  any  lands,  fiaUs^'^Ton^'or 

tenements,  and  hereditaments,  situate  either  in  England  or  before  the  3lst 

of  X^ecember 
Ireland^  whereof  »uch  bankrupt  shall  be  seised  of  any  estate  i833,  nor  to 

tail  in  possession,  reversion,  or  remainder,  and  whereof  no  '^^^^^  former 
.  .    .  .  .  .        acts. 

reversion  or  remainder  is  in  the  crown,  the  gifl  or  provision 

of  the  crown,  shall  be,  and  the  same  is  hereby  repealed : 
provided  always,  that  such  repeal  shall  not  extend  to  the 
lands,  whatever  the  tenure  may  be,  of  any  person  adjudged  a 
bankrupt  under  any  commission  of  bankrupt,  or  under  any  fiat 
which  in  pursuance  of  the  said  act  of  the  sixth  year  of  the 
reign  of  King  George  the  Fourth,  or  of  any  former  act  con- 
cerning bankrupts,  or  of  an  act  passed  in  the  6rst  and  second 
years  of  the  reign  of  his  Majesty  King  William  the  Fourth, 
intituled  "  An  act  to  establish  a  court  of  bankruptcy,"  hath 
been  or  shall  be  issued,  on  or  before  the  thirty-first  day  of 
December  one  thousand  eight   hundred  and  thirty-three : 
provided  also,  that  such  repeal  shall  not  have  the  effect  of 
reviving  in  any  respect  the  acts  repealed  by  the  said  act  of 
the  sixth  year  of  the  reign  of  King  George  the  Fourth,  or  any 
of  them. 
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The  cominii-  LVI.  And  be  it  further  enacted,  that  any  commiuioon 

cuM^V'iD  ic-  acting  in  the  execution  of  any  fiat,  which  after  the  thirty-fint 
"^K^' '"  ^"^  °^  December  one  thousand  eight  hun<lred  and  thirty- 
buknipi  ihei  three,  shall  be  issued  in  pursuance  of  the  said  act  paaaed  in 
eembl?'l8^  '''*  ''"'  ""^  second  years  of  the  reign  of  King  William  (be 
b;de«dtadi(-  Fourth,  under  which  any  person  shall  be  adjudged  s  bank- 
ofihcbankiiipi  ■'"P''  ^^'^  ^'  ''"*  ''™^  °^  issuing  such  fiat  or  at  any  time 
.  !.._._     dftefwards,  before  he  shall  have  obtained  hia  certificate,  ahall 

be  an  actual  tenant  in  tail  of  lands  of  any  tenure,  shall  by 
deed  dispose  of  such  lands  to  a  purchaser  for  valuable  cob- 
sideration,  for  the  benefit  of  the  creditors  of  such  actoal 
tenant  in  tail,  and  shaU  create  by  sny  such  diapoution  ai 
large  an  estate  in  the  lands  disposed  of  as  the  actual  tenant 
in  tail,  if  he  had  not  become  bankrupt,  could  have  done  under 
this  act  at  the  time  of  such  disposition :  provided  always,  that 
if  at  the  time  of  the  disposition  of  such  lands,  or  any  of  thenii 
by  such  commissioner  as  aforesaid,  there  shall  be  a  protector 
of  the  settlement  by  which  the  estate  of  such  actual  tenant  ia 
tail  in  the  lands  disposed  of  by  such  eommissioner  was 
created,  and  the  consent  of  such  protector  would  have  bees 
requisite  to  have  enabled  the  actual  tenant  in  tail,  if  he  had 
not  become  bankrupt,  to  have  disposed  of  such  lands  to  the 
full  extent  to  which,  if  there  had  been  no  such  protector,  be 
could  under  this  act  have  disposed  of  the  same,  and  such  pro- 
tector shall  not  consent  to  the  disposition,  then  and  in  such  case 
the  estate  created  in  such  lands,  or  any  of  them,  by  the  dis- 
position of  such  commissioner,  shall  be  as  large  an  estate  as 
the  actual  tenant  in  tail,  if  he  had  not  become  bankrupt,  could 
at  the  time  of  such  disposition  have  created  under  this  act 
in  such  lands  without  the  consent  of  the  protector. 

LVII.  And  belt  further  enacted,  that  any  commtssiooet 
teBinria  teil  ^^^S '"  *^^  execution  of  any  auch  fiat  as  aforesaid,  under 
entitled  10  ■  bu«  which  any  person  shall  be  adjudged  a  bankrupt,  who  at  the 
bankrupt,  ■«■  ''"le  of  issuing  such  Gat,  or  at  any  time  afWrwards,  before  be 
or  than  being  DO  gi^ji  i,ave  obtained  hia  certificate,  shall  be  a  tenant  in  tail 
jwd  lo  dispou  entitled  to  a  base  fee  in  lands  of  any  tenure,  shall  by  deed 
'  diapoae  of  such  lands  to  a  purchaser  for  a  valuable  consider*- 
timi,  &»  the  benefit  of  the  creditors  of  the  perstHi  so  entttied 
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the  clause  next  hereinafter  contained,  apply  to  every  oonMiit 
that  may  be  given  by  virtue  of  this  present  clause. 


Ai  to  the  inrol-  LIX.  And  be  it  further  enacted,  that  every  deed  by 
cerv  of  the  deed  ^^y  commissioner  acting  in  the  execution  of  any  such  fiat  as 
of  dispoiitioii  of  aforesaid  shall,  under  this  act,  dispose  of  lands  not  held  by 
mud  the  entry  on  ^^Vy  ^^  court  roll,  shall  be  void,  unless  inrolled  in  bis 
S^H^'fldr  ^'^  Majesty's  high  court  of  Chancery  within  six  calendar  months 
poationofcopy-  after  the  execution  thereof;  and  every  deed  by  which  any 
of  the  deed' of  commissioner  acting  in  the  execution  of  any  snch  fiat  as 
cMieDt.  aforesaid  shall,  under  this  act,  dispose  of  lands  held  by  copy 

of  court  roll,  shall  be  entered  on  the  court  rolls  of  the  namor 
of  which  the  lands  may  be  parcels ;  and  if  there  shaD  be  a 
protector  who  shall  consent  to  the  disposition  of  such  lands 
held  by  copy  of  court  roll,  and  he  shall  give  his  consent  by  a 
distinct  deed,  the  consent  shall  be  void,  unless  the  deed  of 
consent  be  executed  by  the  protector  either  on  or  at  any  tintt 
before  the  day  on  which  the  deed  of  disposition  shall  be 
executed  bv  the  commissioner ;  and  such  deed  of  conssat 
shall  be  entered  on  the  court  roUs ;  and  it  shall  be^impctalife 
on  the  lord  of  every  manor,  of  which  any  lands  disposed  of 
under  this  act  by  any  such  commissioner  as  aforesaid  nny  be 
parcel,  or  the  steward  of  such  lord,  or  the  deputy  of  and 
steward,  to  enter  on  the  court  rolls  of  the  manor  every  deed 
required  by  this  present  clause  to  be  entered  on  the  comt 
rolls,  and  he  shall  indorse  on  every  deed  so  entered  a  me- 
morandum, signed  by  him,  testifying  the  entry  of  the  same 
on  the  court  rolls. 

Sobtequent  en-        ^^^*  ^"^  ^  i^  further  enacted,  that  if  any  commtssiooer 

krgemeot  of       actinff  in  the  execution  of  any  such  fiat  as  aforesaid  sbsll, 

rase  fees  created  ^ 

by  the  disposi-     under  this  act,  dispose  of  any  lands  of  any  tenure  of  whidi 

the  bankrupt  shall  be  actual  tenant  in  tail,  and  in  coB|eqiieiice 

of  there  being  a  protector  of  the  settlement,  by  which  the 

estate  of  such  actual  tenant  in  tail  was  created,  and  of  hb  not 

giving  his  consent,  only  a  base  fee  shall  by  such  dispositioD 

be  created  in  such   lands,   and   if  at  any  time  afterwardi 

during  the  continuance  of  the  base  fee  there  shall  cease  to  be 

a  protector  of  such  settlement,  then  and  in  such  case,  snd 


tionofthe  com 
miationer. 
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immediately  thereupon,  such  base  fee  shall  be  enlarged  into 
the  same  estate  into  which  the  same  could  have  been  enlarged 
under  this  act,  if  at  the  time  of  the  disposition  by  such  com- 
missioner as  aforesaid,  there  had  been  no  such  protector. 

LXI,  And  be  it  further  enacted,  that  if  a  tenant  in  tail  Enlargement  of 
entitled  to  a  base  fee  in  lands  of  any  tenure  shall  be  ad-  quent  to  the  sale 
judged  a  bankrupt,  at  tlie  time  when  there  shall  be  a  protector  <*J  conveyance 
of  the  settlement  by  which  the  estate  tail  converted  into  the  under  the  bank- 
base  fee  was  created,  and  if  such  lands  shall  be  sold  or  coft-  '^^  ^^' 
▼eyed  under  the  said  acts  of  the  sixth  year  of  King  George 
the  Fourth,  and  the  first  and  second  years  of  King  William 
the  Fourth,  or  either  of  them,  or  any  other  acts  hereinafter  to 
be  passed  concerning  bankrupts,  and  if  at  any  time  afterwards 
during  the  continuance  of  the  base  fee  in  such  lands  there 
■hall  cease  to  be  a  protector  of  such  settlement,  then  and  in 
such  case,  and  immediately  thereupon^  the  base  fee  in  such 
lands  shall  be  enlarged  into  the  same  estate  into  which  the 
same  could  have  been  enlarged  under  this  act,  if  at  the  time 
of  the  adjudication  of  such  bankruptcy  there  had  been  no 
such  protector,  and  the  commissioner  acting  in  the  execution 
of  the  fiat,  under  which  the  tenant  in  tail  so  entitled   shall 
have  been  adjudged  a  bankrupt  had  disposed  of  such  lands 
nnder  this  act. 

LXII.  Provided  always,  and  be  it  further  enacted,  that  A  voidable  es- 

tate  created  id 

where  an  actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  favour  of  a  pur- 
tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure,  chaser  by  an  ac- 
tual tenant  in 
shall  have  already  created,  or  shall  hereafter  create,  in  such  uil  becoming 

lands,  or  any  of  them,  a  voidable  estate  in  favour  of  a  pur-  *^*"™P^'  °[  ?y 
'  -^  *   ^  ^  '^         a  tenant  in  tail 

chaser  for  valuable  consideration,  and  such  actual  tenant  in  entitled  to  a  base 
tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  shall  be  ad-  ^nkrup^clm- 

judged  a  bankrupt  under  any  such  fiat  as  aforesaid,  and  the  finned  by  the 

,     ,  ...  ,  disposition  of  the 

commissioner  acting  in  the  execution  of  such  6at  shall  make  commissioner,  if 

any  disposition  under  this  act  of  the  lands  in  which  such  po  protector,  or 
•'         *  bemg  such  with 

voidable  estate  shall  be  created,  or  any  of  them,  then  and  in  his  consent,  or 
such  case,  if  there  shall  be  no  protector  of  the  settlement  by  5*"|^  aprotectof 

which  the  estate  tail  of  the  actual  tenant  in  tail,  or  die  estate  ^^^  ^^  against 

a  purchaser 
tail  converted  into  a  base  fee,  as  the  case  may  be,  was  created,  without  notice. 

or  being  such  protector  he  shall  consent  to  the  disposition 
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by  such  commistioner  as  aforesaid,  whether  such  commis- 
sioner may  have  made  under  this  act  a  previous  dispositioo 
of  such  lands  or  not,  or  whether  a  prior  sale  or  conveyance 
of  the  same  lands  shall  have  been  made  or  not,  under  the 
said  acts  of  the  sixth  year  of  King  George  the  Fourth,  and 
the  first  and  second  years  of  King  William  the  Fourth,  or 
either  of  them,  or  any  acts  hereafter  to  be  passed  concerning 
bankrupts,  the  disposition  by  such  commissioner  shall  hafe 
the  effect  of  confirming  such  voidable  estate  in  the  lands 
thereby  disposed  of  to  its  full  extent  as  against  all  persons, 
except  those  whose  rights  are  saved  by  this  act ;  and  if  at 
the  time  of  the  disposition  by  such  commissioner,  in  the  case 
of  an  actual  tenant  in  tail,  there  shall  be  a  protector,  and 
such  protector  shall  not  consent  to  the  disposition  by  sndi 
commissioner,  and  such  actual  tenant  in  tail,  if  he  had  not 
been  adjudged  a  bankrupt,  would  not,  without  such  consent, 
have  been  capable  under  this  act  of  confirming  the  voidable 
estate  to  its  full  extent,  then  and  in  such  case  such  dispa« 
sition  shall  have  the  effect  of  confirming  such  voidable  estate, 
so  far  as  such  actual  tenant  in  tail,  if  he  had  not  been  ad- 
judged a  bankrupt,  could  at  the  time  of  such  disposition  hxn 
been  capable  under  this  act  of  confirming  the  same,  without 
such  consent ;   and  if  at  any  time  after  the  disposition  of 
such  lands  by  such  commissioner,  and  while  only  a  base  fee 
shall  be  subsisting  in  such  lands,  there  shall  cease  to  be  s 
protector  of  such  settlement,  and  such  protector  shall  not 
have  consented  to  the  disposition  by  such  commissioner, 
then  and  in  such  case  such  voidable  estate,  so  far  as  the 
same  may  not  have  been  previously  confirmed,  shall  be 
confirmed  to  its  full  extent  as  against  all  persons  except  those 
whose  rights  are  saved  by  this  act:  provided  always,  diat 
if  the  disposition  by  any  such  commissioner  as  aforesaid 
shall  be  made  to  a  purchaser  for  valuable  consideration,  who 
shall  not  have  express  notice  of  the  voidable  estate,  then 
and  in  such  case  the  voidable  estate  shall  not  be  confirmed 
against  such  purchaser,  and  the  persons  claiming  upon  him. 

LXIII.  And  be  it  further  enacted,  that  all  acts  and  deedi 
ione  and  executed  by  a  tenant  in  tail  of  lands  of  any  tenme^ 
wlio  aihall  be  adjudged  a  bankrupt  w»*er  any  such  fiat  y. 
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tenant, in  tail  of  such  lands,  and  there  shall  at  the  tune  of 
the  disposition  be  any  issue  inheritable  to  the  estate  tail  of 
the  bankrupt  in  sudi  lands,  and  either  no  protector  of  die 
settlement  by  which  the  estate  tail  was  created,  or  a  pro- 
tector of  such  settlement,  who,  in  die  manner  required  by 
this  act,  shaH  consent  to  the  disposition,  or  a  protectm  <if 
such  settlement,  who  shall  not  consent  to  the  dispoaitioQ ;  or 
in  case  the  bankrupt  had  been  a  tenant  in  tail  entitled  to  a 
base  fee  in  such  lands,  and  there  shall  at  die  ttme  of  d»  dis- 
position be  any  issue,  who  if  the  base  fee  hadnot  beeh  ctealed 
would  have  been  actual  tenant  in  tail  of  such  lands,  aadeithBr 
no  protector  of  the  setdement,  by  which  die  estate  tail  eoo- 
verted  into  a  base  fee  was  created,  or  a  protector  of  nch 
setdement,  who,  in  die  manner  required  by  thte  act,  shall 
consent  to  the  disposition. 

Eveiy  dispofti-  LXVL  And  be  it  ftirther  enacted,  diat  ttery  diapoaiUflSt 

nSsswiier^of^"*'  ^^^^  under  this  act  may  be  made  by  any  oomnrisaioiKr 

copyhold  lands,  acting  in  the  execution  of  any  such  fiat  as  afereaaid,  of  faoids 

shall  not  be  held  by  copy  of  court  roll,  shall,  in  every  case  in  whidi  the 

equitable,  to  ^g^^  ^f  ^y^^  bankrupt  in  such  lands  shall  not  be  merdy  as 

have  the  same  *^  ' 

operation  as  a     estate  in  equity,  operate  in  the  same  manner  as  if  sadi  Isadi 

thei^n,  to  ^^^*  ^^^  ^  *^"^®  esute  which  shall  have  been  acquired  by 
whom  such  land  the  disposition  by  such  commissioner  as  aforesaid,  been  duly 

shall  have  been 

disposed  of,  may  surrendered  into  this  hands  of  the  lord  of  the  manor  of  which 
mitt^'^  ^^  they  may  be  parcel,  to  the  use  of  the  person  to  whom  the 
isgthe&iesf&c.  same  shall  have  been  disposed  of  by  such  coramissiaiier; 

and  the  person  to  whom  die  lands  shall  have  been  so  dis- 
posed of  by  such  commissioner  may  daim  to  be  admltled 
tenant  of  such  lands,  to  hold  the  same  by  the  anelcnt  rests, 
customs,  and  services,  in  the  same  matter  aa  if  svdi  huk 
had  been  duly  surrendered  to  his  use  into  the  hands  of  the 
lord  of  the  manor  of  which  audi  lands  may  be  paiod,  aad 
shall,  upon  being  admitted  tenant  of  such  lands,  to  hold  die 
same  as  aforesaid,  pay  the  fines,  fees,  and  odier  dues,  wUdi 
could  have  been  lawfully  demanded  upon  such  admittance,  if 
such  lands  had,  for  the  same  estate  which  ahall  have  beta 
acquired  by  the  disposition  by  such  commissioner  as  afeie^ 


8  &  4  miAtku  tt.  c.  Hk  660 

Wtid,  passed  by  surrender  into  the  baudA  of  the  lord,  to  the 
ute  of  the  persoA  w6  admitted. 

LXVIIi  And  be  it  farther  enacted,  that  the  rents  and  A«ugnees  to  re- 
(Mrofits  of  any  lands,  of  which  any  eommissioner  acting  in  the  Sbe  Uni^oU 
execution  of  any  such  fiat  as  aforesaid  hath  power  to  make  bankrupt,  of 

%.         .  .  *        .  .  •    ««   *       •  .  1         .1  which  the  com- 

disposttion  under  this  act,  shall  in  the  meantime  and  untu  missioner  has 
•ueh  disposition  shall  be  made,  or  until  it  shall  be  ascertained  Pp^^f.J?  «ake 

'^  '  oispositioD,  and 

diat  such  disposition  shall  not  be  required  for  the  benefit  of  to  enforce  cove- 
tKe  creditors  of  the  person  adjudged  bankrupt  under  the  SSed'toUie re- 
fiat,  be  received  by  the  assignees  of  the  estate  of  the  bank*  version. 
nipt,  for  the  benefit  of  his  creditors ;  and  the  assignees  may  to  apply  to  aU 

fitbeeed  by  action  of  debt  fbt  the  recovery  of  such  rents  and  ?^^^^  ^^» 
Mr'  J  J  but  as  to  other 

pitifitB,  or  may  distrain  %r  the  same  upon  the  lands  subject  lands,  only  to 

to  the  payment  thereof;  and  in  case  any  action  of  trespass  missioned  may ' 

•hall  be  brought  (br  takincr  any  such  distress,  may  plead  cti^ose  of  after- 

**«H,  the  geSet.1  «.«e.  «fd  gii  thi.  .ct  or  other  .^d  tt^"^'" 

MMUteif  in  evidence,  and  also,  in  case  any  such  distress  shall 

be  replevied,  shall  have  power  to  avoW,  or  make  cognizance, 

genofrily}  in  such  manner  and  fl)rm  as  any  landlord  may  now 

do  by  virtue  of  the  statute  made  in  the  eleventh  year  of  the 

nkgx  of  his  Majesty  King  George  the  Second,  intituled  *<  An  H  Geo. 2.  c  19. 

asl  fbr  the  more  effectual  securing  the  payment  of  rents  and 

preventing  frauds  by  tenants,"  or  by  any  other  law  or  statute 

now  in  force,  or  hereafter  to  be  made  for  the  more  effectually 

fooovering  of  rent  in  arrear  ;  and  such  assignees,  and  their 

bAiiifiiit  agentSi  and  servants^  shall  also  have  all  such  and  the 

Muns  remedies,  powers,  privileges,  and  advantages  of  plead- 

iogi  avowing,  and  making  cognisance,  and  be  entitled  to  the 

sMfe  cotta  and  damages,  and  the  same  remedies  for  the  re- 

comry  thereof^  as  landlords,  their  bailiffs,  agents,  and  ser- 

TiHtSi  are  now,  or  hereafter  may  be,  by  law  entitled  to  have 

lAeta  lent  is  iti  arrear ;  and  such  assignees  shall  also  have 

the  same  power  and  authority  of  enforcing  the  observance  of 

all  covenants,  conditions  and  agreements,  in  respect  of  the 

litilda  of  which  such  commissioner  as  aforesaid  hath  the 

po#er  of  disposition  under  this  adt  and  in  respect  of  the 

rents  and  prbfits  thereof,  and  of  entry  into  and  upon  the 

same  lands  for  the  non-observance  of  any  such  covenant, 

y  y  2 
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condition,  ftnd  agreement, '  and  of  expelling  and  amoTing 
therefrom  the  tenants  or  other  occupiers  thereof,  and*  thereby 
determining  and  putting  an  end  to  the  estate  of  tlie  persons 
who  shall  not  have  observed  such  covenants,  conditums,  and 
agreements,  as  the  bankrupt  would  have  had  in  case  he  had 
not  been  adjudged  a  bankrupt ;  provided  always,  that  this 
clause  shall  apply  to  all  lands  held  by  copy  of  court  roll,  but 
shall  only  apply  to  those  lands  of  any  other  tenurcr  whieb 
any  commissioner  acting  in  the  execution  of  any  aucb  fiat  as 
aforesaid  may  have  power  to  dispose  of  under  this  act  after 
the  bankrupt's  decease. 

All  the  provi-  LXVIII.  And  be  it  further  enacted,  that  all  the  provisions 
in  regard  to  ^°  ^^'^  ^^^  contained  for  the  benefit  of  the  creditors  of 
bankrupts  shall    persons,  who,  under  such  fiats  as  aforesaid,  shall  be  adjudged 

apply  to  their  •     «» 

lands  in  Ireland,  bankrupts  afler  the  thirty-first  day  of  December  one  thoa* 

sand  eight  hundred  and  thirty-three,  and  for  the  confirmatioQ 
in  consequence  of  bankruptcy  of  voidable  estates  created  by 
them,  shall  extend  and  apply  to  the  lands  of  any  tenure  in 
Ireland  of  such  persons,  as  fully  and  effectually  as  if  diis  act 
had  throughout  extended  to  the  lands  of  any  tenure  in  Ire- 
land ;  saving  always  the  rights  of  the  King's  most  excellent 
Majesty,  his  heirs  and  successors,  to  any  reversion  or  re« 
mainder  in  the  Crown  in  lands  in  Ireland. 


Deeds  relating 
to  the  lands  of 
bankrupts  in 
Ireland  to  be 
inrolled  in  the 
court  of  Chan- 
cery there. 


LXIX.  Provided  always,  and  be  it  further  enacted,  that 
in  all  cases  of  bankruptcy,  every  deed  of  disposition  under 
this  act  of  lands  in  Ireland  by  any  commissioner  acting  in 
the  execution  of  any  such  fiat  as  aforesaid,  and  also  every 
deed  by  which  the  protector  of  a  settlement  of  lands  in  ire* 
land  shall  consent,  shall  be  inrolled  in  his  Majesty's  b^ 
court  of  Chancery  in  Ireland,  within  six  calendar  montlif 
afler  the  execution  thereof,  and  not  in  his  Majesty's  high 
court  of  Chancery  in  England. 


The  previous  LXXI.  And  be  it  further  enacted,  that  lands  to  be  soU, 

certain  varia-      whether  freehold  or  leasehold,  or  of  any  other  tenure,  whether 

tions,  to  apply     the  money  arising  from  the  sale  thereof  shall  be  subject  to 

be  invested  in  the  purchase  of  lands  to  be  settled,  so  that 
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any  person,  if  the  lands  were  purchased,  would  have  an  tenure  to  be 
estate  tail  therein,  and  also  money  subject  to  be  invested  in  sold,  where  the 
the  purchase  of  lands  to  be  settled,  so  that  any  person,  if  the  Mrobject  tobe^ 

lands  were  purchased,  would  have  an  estate  tail  therein,  inverted  in  the 

*  pnrchaieof 

shall  for  all  the  purposes  of  this  act  be  treated  as  the  lands  lands  to  be  en- 

to  be  purchased,  and  be  considered  subject  to  the  same  ^^remMevis 
estates  as  the  lands  to  be  purchased  would,  if  purchased,  subject  to  be 
have  been  actually  subject  to :  and  all  the  previous  clauses  nitnner. 
in  this  act,  so  far  as  circumstances  will  admits  shall,  in  the 
case  of  the  lands  to  be  sold  as  aforesaid  being  either  freehold 
or  leasehold,  or  of  any  other  tenure,  except  copy  of  court 
roll,  apply  to  such  lands  in  the  same  manner  as  if  the  lands 
to  be  purchased  with  the  money  to  arise  from  the  sale  thereof 
were  directed  to  be  freehold,  and  were  actually  purchased 
and  settled ;  and  shall,  in  the  case  of  the  lands  to  be  sold  as 
aforesaid  being  held  by  copy  of  court  roll,  apply  to  such 
lands  in  the  same  manner  as  if  the  lands  to  be  purchased 
with  the  money  to  arise  from  the  sale  thereof  were  directed 
to  be  copyhold  and  were  actually  purchased  and  settled; 
and  shall,  in  the  case  of  money  subject  to  be  invested  in  the 
purchase  of  lands  to  be  so  settled  as  aforesaid,  apply  to  such 
money  in  the  same  manner  as  if  such  money  were  directed  to 
be  laid  out  in  the  purchase  of  freehold  lands,  and  such  lands 
were  actually  purchased  and  settled ;  save  and  except  that 
in  every  case  where  under  this  clause  a  disposition  shall  be 
to  be  made  of  leasehold  lands  for  years  absolute  or  deter- 
minable, so  clrcutristanced  as  aforesaid,  or  of  money  so  cir- 
cumstanced as  aforesaid,  such  leasehold  lands  or  money  shall, 
as  to  the  {Person  in  whose  favour  or  for  whose  benefit  the 
disposition  is  to  be  made,  be  treated  as  personal  estate,  and, 
except  in  case  of  bankruptcy,  the  assurance,  by  which  the 
disposition  of  such  leasehold  lands  or  money  shall  be  effected, 
shall  be  an  assignment  by  deed ;  which  6hall  have  no  opera* 
tion  under  this  act  unless  inrolled  in  his  Majesty^s  high  court 
of  Chdncery  within  six  calendar  months  after  the  execution 
thereof;  and  in  every  case  of  bankruptcy  the  disposition  of 
sdbh  leasehold  lands  or  money  shall  be  made  by  the  com- 
nlissioner,  and  completed  by  inrolment  in  the  same  manner 
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aa  hereinbefore  required  ux  regard  to  lands  not  held  by  cop; 
of  court  roll. 

Laadi  «f  aiy  LXXII.  And  be  it  further  enacted^  that  ao  iar  as  r^aida 

land  t»b»»«M   ^^y  pci'<M>n  adjudged  9  bankrupt  under  any  aueb   fiat  as 

where  tkt  pafw    aibfegaid,  the  provisions  of  the  clause  lastly  h^einbefore 

CDsae  BMMvia 

subiMt  !•  be      contained  shall^  for  the  benefit  of  the  creditors  of  the  bank- 

puic^ise^lukdi  ^^V^  *PP^y  ^  Iwds  in  Ireland  to  be  sold,  whether  fireehold 

to  be  entailed,  or  leasehold*  or  of  any  other  tenures  where  the  money  arising 

uodeTthe^con-  ^^^^"^  ^^  ^^  thereof  shall  be  subject  to  be  invested  in  tb^ 

trol  of  a  courtof  purchase  of  Uuids  to  be  settled,  so  that  the  bankrupt,  if  die 

equity  la  Ire-  - 

land,  subject  to  lands  were  purchased,  would  have  an  estate  tail  therein,  and 
Ukem^l^^to  *^  ^^  money  und^r  the  control  of  any  court  of  equity  ip 
be  subject  to  this  Ireland,  (NT  of  or  to  which  any  individuals  as  trustees  may  be 
bankruptcy.        possessed  or  entitled  in  Ireland,  and  which  shall  he  sulgeql 

to  be  invested  in  the  purchase  of  lands  to  be  settled,  so  tlml 
the  bankrupt,  if  the  lands  were  purchased,  would  have  an 
estate  Mdl  therein  as  fully  and  efiectually  as  if  this  act  h^d 
throughout  extended  to  Ireland ;  provided  always,  that  every 
d^d  to  be  executed  by  any  commissioner  or  protector,  in 
pursuance  of  this  clause,  v;i  regard  to  lands  in  Ireland  to  b§, 
so  sold  as  aforesaid,  shall  be  inrolled  in  his  Majesty's  high 
court  of  Chancery  in  Ireland  within  six  calendar  months  after 
the  execution  thereof;  and  every  deed  to  be  executed  by  any 
commissioner  or  protector,  ip  pursua^ce  of  this  clause,  in 
regard  to  money  subject  to  be  invested  in  the  purchase  of 
lands  to  be  so  settled  as  afore^d>  shall  be  inrolled  in  his 
Miyesty's  high  court  of  Chancery  in  England,  within  six 
calendar  months  after  the  execution  thereof  and  not  in  his 
Majesty's  high  court  of  Chancery  in  Ireland :  saving  always 
the  rights  of  the  King*s  mos(  excellent  Majesty,  his  heirs  and 
successors,  to  any  reversion  or  remainder  in  the  Crown  in 
lands  in  Ireland  to  be  sold. 


INDEX 
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CASES  IN  THIS  VOLUME, 


••I 


AND  TO  TH08B 


«  RELATING  TO  BANKRUPTCY  CONTAINED  IN  THE  FOLLOWING 

CONTEMPORANEOUS  REPORTS. 


3  jParn.  and  Adolphus,  parts  2,  3,  A,  5. 

4  parts  1, 3, 3. 

^  Bingham,  parts  3, 4, 5, 6. 

10 parts  1  and  2. 

4  Bligfa  N.  S.  part  4. 

5  parts  1, 2, 3. 

5  Carrington  and  Payne,  parts  2  and  3. 
2  CrompUm  and  Jervis,  parts  3  and  4. 
1  Crompton  and  Meeson,  parts  1, 2,3, 4. 
1  Montagu  and  Bligh,  parts  1,  2, 3. 
1  Moody  and  Robinson,  part  2. 


I  Moore  and  Scott,  per  tot 
2 per  tot. 

3  parti. 

1  Nevile  and  Manning,  parts  1, 2, 3. 
2 parts  1  and  2. 

2  Russell  and  Mylne,  part  1. 
5  Russell,  part  2. 

4  Simons,  per  tot. 

2  Tyrwhitt,  parts  3  and  4. 

3 parts  1  and  2. 

1  Younge,  parts  4  and  5. 


ACCEPTANCE  Ot  LEASE. 
A  eoach-maker  who  was  tenant  from 
year  to  year  of  certain  premises, 
and  bad  several  coaches  on  hire, 
became  bankrupt,  and  his  assig- 
nees entered  upon  the  premises  to 
keep  the  coaches  in  repair,  in  pur- 
suance of  the  bankrupt's  contracts. 
In  August  the  bankrupt's  effects 
were  sold  and  the  key  of  the  pre- 
iitites  delivered  td  the  bankrupt,  I 


but  the  assignees  paid  the  rent  up 
to  the  Michaelmas  following.  In 
an  action  by  the  landlord  for  a 
quarter's  rent,  due  the  Christmas 
following  :~Held,  that  the  assign 
nees  were  liable.  Ansell  v.  Rob' 
son,  1882.     2  Crorap.  &  J.  GIO. 

ACCIDENT. 

Where,   from   unavoidable  accident, 
the  Cdmnlissionenf  are  prevented 
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Account. 


INDEX. 


Acquieicence, 


from  meeting  to  take  the  bank- 
rupt's last  examination,  the  Court 
will  appoint  another  day  for  that 
purpose.  Ex  parte  Wilson.  2  Dca. 
&  Chit.  388. 

ACCOMMODATION  BILL. 

See  Ex  parte  Laforcst^  2  D.  &  Chit. 

199. 

An  accommodation  indorser  is  a  per- 
son liable  to  pay  the  bill  for 
the  party  accommodated;  against 
whom,  therefore,  if  he  become 
bankrupt,  such  indorser,  though 
not  called  on  to  pay  the  bill  till 
after  the  bankruptcy,  may  prove 
the  amount  under  section  52  of 
G  G.  4.  c.  16.  And  the  bankrupt 
being  discharged  from  any  suits 
for  the  amount  by  his  certificate, 
is,  in  an  action  on  the  bill,  a  com- 
petent witness  for  such  indorser. 
Basnet  v.  Dod^iny  9  Bing.  653.  S,C. 
2  Moore  &  S.  777. 

ACCOUNT. 

Although  an  audit  meeting  has  closed, 
and  the  assignees*  accounts  are  then 
settled,  the  Commissioner  at  any 
future  meeting  has  power  to  exa- 
mine the  assignees  as  to  monies 
received  before  and  not  included 
in  such  accounts,  and  to  reinves- 
tigate those  accounts  generally,  if 
need  be.  In  re  Applegath*  2  Dea. 
&  Chit.  101. 

A  bankrupt's  pass  book  delivered  to 
his  customer,  in  which  there  are 
entries  on  one  side  only,  is  not 
evivlcnce  of  a  settled  account  be- 
tween  the    parties,    although    tl;e 


customer  keeps  the  book,  without 
making  any  objection  to  the  entries 
contained  in  it.  Ex  parte  Randk' 
son.     2  Dea.  &  Chit*  534. 

An  assignee  was  removed  and  or- 
dered to  account.  Pendii^  that 
order,  the  new  assignee  petitioned 
for  the  taxation  of  tlie  bill  of  the 
solicitors  employed  by  the  dis- 
charged assignee,  and  that  tbey 
might  be  ordered  to  account  for 
money  charged  to  have  been  im- 
properly received  by  them  with 
the  privity  of  the  former  assig- 
nee : — Held,  that  the  petition  was 
premature  during  the  pendency 
of  the  former  order ;  but  the  Court 
retained  it,  under  the  circom- 
stances,  until  the  result  of  the 
pending  account  was  known.  Ex 
parte  Carter.     2  Dea.  &  Chit.  626. 

ACQUIESCENCE. 
See  also  Coksent. 

A  bankrupt  who  had  never  surren* 
dered,  was  restrained  by  order  from 
proceeding  in  actions  against  the 
assignees  and  a  purchaser  under 
the  commission,  to  try  its  validity, 
afler  long  acquiescence,  and  acts  of 
co-operation  in  the  proceedings 
consequent  upon  the  commissionf 
done  by  him  or  under  his  adthb- 
rity.  Ex  parte  Homby,  IBSfL  1 
Mont.  &B.  1. 

If  a  creditor  petition  to  supersede, 
or  that  the  assignees  be  removed, 
and  the  supersedeas  is  refused,  but 
the  assignees  are  removed,  upon 
the  petitioner's  coonsel  undertak- 
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ing  that  the  petitioner  should  prove, 
the  creditor  cannot  appeal  as  to 
the  supersedeas.  Ex  parte  Greeny 
1832.     1  Mont.  &  B.  90. 

ACT  OF  BANKRUPTCY. 

And  see  Relation. 

The  declarations  of  a  trader  made 
shortly  after  an  absence,  are  not 
admissible  to  prove  such  absence 
an  act  of  bankruptcy.  Lees  v. 
MoHon.  1  Mood.  &  R.  210.  But 
sec  Ex  parte  Palmer,  1  Dea.  & 
Chit.  373,  374. 

Semble,  that  a  breach  of  an  appoinl- 
nent  by  a  trader  to  call  at  his  cre- 
ditor's house  to  pay  a  debt^  is  not 
an  act  of  bankruptcy.     Ibid. 

To  substantiate  an  act  of  bankruptcy 
against  a  trader,  evidence  was 
given  of  his  having  caused  himself 
to  be  denied  to  creditors,  when  he 
was  at  the  same  time  seen  conceal- 
ing himself  in  a  retired  part  of  the 
shop.  The  judge  told  the  jury, 
that  if  the  bankrupt  had  kept  his 
house,  or  had  wilfully  secluded 
himself  for  the  purpose  of  avoiding 
his  creditors,  or  had  removed  him- 
self from  that  part  of  the  house 
where  he  had  been  accustomed  to 
be  found,  to  a  more  retired  part, 
where  he  could  not  so  readily  be 
seen  by  his  creditors,  with  intent 
to  avoid  them,  he  thereby  com- 
mitted an  act  of  bankruptcy: — 
Held,  that  this  direction  was  proper. 
Key  V.  Shaw.    1  Moore  &  S.  4G2. 

The  mere  failure  to  keep  an  appoint- 


ment, made  with  a  creditor,  is  not 
an  act  of  bankruptcy.  lind,  S.  C, 
8  Bing.  320. 

A  commission  of  bankrupt  issued 
against  an  infant  upon  a  debt  con- 
tracted, and  an  act  of  bankruptcy 
committed,  during  his  minority^  is 
absolutely  void ;  and^  if  the  assig- 
nees have  reason  to  know  that  he 
intends  to  set  up  his  infancy,  it  is 
not  necessary  for  him  to  give  them 
the  notice  required  by  the  90th 
section  of  the  statute  6  G.  4.  c.  16, 
that  he  intends  to  dispute  the  pro- 
ceedings under  the  commission. 
BelCon  v.  Hodges.  2  Moore  &  S. 
496.  S.  C.  9  Bing.  365. 

A  trader  abstaining  from  going  to  a 
particular  place  through  the  ap- 
prehension of  process  (whether 
such  apprehension  be  well  foimded 
or  not),  thereby  '*  absents  himself 
with  intent  to  delay  his  creditors,** 
and  commits  an  act  of  bankruptcy* 
Robson  V.  Rolls.  2  Moore  &  Scott, 
786.  S.  C.  9  Bing.  648. 

According  to  the  practice  o^  the  In- 
solvent Debtors'  Court,  the  peti- 
tion of  the  insolvent  is  signed  by 
him  in  prison,  and  there  delivered 

• 

to  the  provisional  assignee  of  the 
Court : — Held,  that  the  petition  is 
not  tiled,  within  the  meaning  of 
the  13th  section  of  the  statute  of 
7  Geo.  4.  c.  57,  so  as  to  constitute 
an  act  of  bankruptcy,  until  it 
reaches  its  final  destination, — the 
custody  of  the  proper  officer  in 
the  office.     Garlick   v.  Songster. 
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2  Moore  &  Scott,  68.  S.  C.  9  Bing. 
46. 


A  trader^  being  pressed  for  payment 
of  a  debt  by  tbe  attorney  of  a  cre- 
ditor, promised  to  give  him  a  secu- 
rity on  the  following  day;  instead 
of  which  he  lef^  his  place  of  resi- 
dence, and  immediately  afterwards 
gave  security  to  another  creditor, 
a  relation.     On  his  return  home, 
at  the  expiration  of  nearly  a  month, 
the  attorney  of  a  former  creditor, 
in  the  course  of  a  conversation, 
asked  him  what  security  he  had 
given  his  relation;   to  which  he 
replied,   "  he  did  not  know  :*' — 
Held,  that  the  declarations  of  the 
debtor  in  that  conversation  were 
admissible  in  evidence  to  support 
an  allied  act  of  bankruptcy  in 
giving  the  securities  to  his  relaticHi, 

'  by  way  of  fraudulent  preference^ 
and  to  show  the  conduct  of  the 
party  giving  them;  although  it 
was  objected  that  the  conversation 
took  place  in  the  absence  of  the 
person  to  whom  the  securities 
were  given,  and  at  too  great  a  dis- 
tance of  time  (a  month)  from  the 
completion    of   that     transaction. 

lUdiey  v.  Gyde,   i  Moore  &  Scott, 

448.     S.  C.  9  Bing.  849. 

Though  a  concerted  commission  or 
fiat  in  bankruptcy  is  protected  by 
1  &  2  U^itt.  4.  c.  56.  8.  42,  a  con- 
certed act  of  bankruptcy  is  still  a 
nullity.  Marshall  v.  Barkworth, 
1  Nevile  &  Mann;  279. 


ACTIONS. 

ByAuigneti. 

Where  the  drswer  of  a  liiD  of  ex- 
change deposits  it  with  a  ondilor, 
giving  him  authority  to  receive  tbe 
proceeds^  and  apply  them  m  a  spe- 
cified way^-^if  the  creditor,  after 
an  act  of  bankruptcy  by  wmk 
drawer,  gives  up  the  origioBlbin 
to  the  acceptor  (taking  another  bil 
in  lieu  of  it)  this  is  a  conversion  Vy 
the  creditor,  and  the  aas^nees  of 
the  drawer  may  support  trover. 
Robson  V.  Rolls.  I  Mood,  ft  R. 
288. 

An  official  assignee  must  be  joined 
in  an  action  brought  by  the  oAer 
assignees.  But  where  his  nanw 
was  omitted  iu  the  declaration,  tbe 
Court  allowed  it  to  be  amended  by 
inserting  his  name.  Baker  Y.Nenc 
8  Tyr.  238. 

The  assignee  of  an  insolvent  caunot 
recover  in  an  action  commenced  by 
him,  as  assignee,  before  the  assign- 
ment executed  to  him,  thcraigfa  it 
be  executed  before  the  trial,  bat 
not  before  the  declaration.  £ev- 
rence  v.  MUler.    2  Mood.  &  M.  97. 


The  defendant  held  premises  under 
a  lease  from  one  J.H.utu  certam 
rent;  and  entered  into  an  ^ree- 
ment  with  one  N.  for  the  sale  of 
all  the  household  furniture  &e., 
on  the  premises  for  a  certain  sum, 
to  be  paid  by  instalments,  cove- 
nanting, on  payment  of  the  whole 
of  the  purchase  motkBg,  to  denise 
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tlie  premises  to  N.  for  S5  years; 
the  lease  to  contain  the  like  cove- 
nants on  the  part  of  N,^  as  were 
contained  in  the  lease  under  which 
the  defendant  held.  The  agree- 
ment i4so  contained  a  covenant 
that  JVT.  should  in  the  meantime, 
and  until  such  lease  should  be 
granted,  pay  the  rent  and  perform 
an  the  covenants  which  would  be 
to  be  performed  by  him,  in  case 
the  lease  was  actually  granted;  with 
a  power  of  distress  for  nonpayment 
of  the  rent.  N,  was  let  into 
immediate  possession  under  this 
agreement,  and  paid  rent.  The 
delkndant  neglecting  to  satisfy  the 
rem  due  to  the  superior  landlord^ 
the  latter  distrained  and  sold  the 
goods  of  N.i — Held,  that  the  in- 
jury resulting  to  N,  from  the  dis- 
tress, gave  a  right  of  action  to  his 
assignees  appointed  under  a  com- 
fBission  subsequently  issued  against 
Imu  HoMcock  V.  C(^*  1  Moore 
ft  Scott,  5^1.  &  C.  8  Bing.  8^8. 

ji^  kwed  a  phaeton  from  ^.t  and  let 
it  to  the  defendant,  by  whom  it 
was  damaged.  B.  repaired  it,  and 
^ft^rwards  proved  for  the  amount 
of  the  repairs  under  a  commission 
of  bankrupt  issued  against  A^  No 
dividend  was  paid  under  A.\  com- 
mission:— Held,  that  the  assignees 
of  A,  were  entitled  to  maintain  an 
action  against  the  defendant  for  the 
breach  of  his  implied  contract  to 
use  the  carriage  in  a  moderate  and 
a  ptoper  manner;  but  for  nomi« 


nal  damages  only — there  being  no 
proof  that  the  estate  of  A.  was 
ever  likely  to  pay  any  dividend. 
Porter  v.  Farley*  %  Moore  &  Scott, 
141.    S.  C.  9  Bing.  98. 

Where  the  assignee  of  a  bankrupt 
is  removed,  and  a  new  one  ap- 
pointed, qtuerCf  whether  a  party 
having  money  in  his  hands  which 
he  received  on  account  of  the  bank- 
rupt's estate,  in  the  character  of 
agent  to  the  late  assignee,  be  liable 
in  assumpsit  for  money  had  and 
received  to  the  use  of  the  newly 
appointed  one?  But,  the  former 
assignee  being  insane  when  the 
money  was  received,  Held,  that 
such  receiver  was  liable  at  all 
events,  for  he  could  not  be  the 
agent  of  an  insane  person,  and 
therefore  held  the  property  as  a 
mere  stranger.  Stead  v«  Thornton, 
3  Barn.  &  Add.  357. 

Against  Assignee. 
A  tradesman  undertook  to  do  work 
upon  an  article  delivered  to  him 
for  a  person  to  whom  he  was  in* 
debted,  and  it  was  agreed  that  the 
work  should  be  paid  for  in  ready 
money.  He  afterwards  became 
bankrupt:— Held,  that  the  act 
6  Geo*  4.  c.  16,  s.  50.,  (which  pro* 
vides  for  the  setting  off  of  cross 
demands  where  there  has  been 
mutual  credit  between  the  bank- 
rupt and  a  party  claiming  on  his 
estate,)  did  not,  in  this  case, 
render    the    assignees   liable    in 
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trover  for  refusing  to  deliver  such 
article  to  the  creditor  on  his  of- 
fering to  set  off  the  price  of  the 
work  against  his  own  demand. 
Clarke  v.  Fell.  4  Barn.  &  Adol. 
404. 


Btf  Bankrupt. 

Where  a  bankrupt  petitions  to  super- 
sede, and  at  the  same  time  brings 
an  action  against  the  petitioning 
creditor  to  try  the  validity  of  the 
fiat,  he  must  elect  which  remedy 
he  will  pursue.  Ex  parte  Drake. 
2  Dea.  &  Ch.  91 .    Vide  post. 

Where  a  bankrupt  petitions  to  super- 
sede, and  brings  an  action  at 
the  same  time  to  dispute  the 
bankruptcy,  the  Court  declined 
compelling  him  to  elect  which 
proceeding  he  would  continue, 
but  ordered  that  the  petition  should 
stand  over  imtil  the  result  of  the 
action  was  known.  Ex  parte 
Chambers,  2  Dea.  &  Ch.  S72. 
Vide  ante. 

In  an  action  for  maliciously  suing 
out  a  commission,  it  is  not  suffi- 
cient to  prove  merely  that  the 
commission  was  superseded;  for 
a  supersedeas  may  proceed  upon 
strict  legal  grounds,  and  does  not, 
therefore,  furnish  evidence  of  the 
want  of  probable  cause,  itay  v. 
Weakley,  5  Car.  &  P.  361. 

Where  parties  have  become  bank- 


rupt in  France,  hut  have  been 
reinstated  in  their  aflairs  by  a  cofi- 
cordat,  it  is  not  necessary  in  an 
action  brought  by  them  for  moiiey 
due  to  them  before  their  bank- 
ruptcy, to  prove  that  they  have 
performed  their  part  of  the  coii- 
cordat ;  but  they  should  show  that 
the  action  is  brought  with  die* 
assent  of  the  Commissioners  named 
therein.  Orr  v.  Brown^  5  Car.  & 
P.  414. 


Against  Bankrupt. 

By  6  Geo.  4*.  c.  16.  s.  126.^  a  certi- 
ficated bankrupt  may  plead  his 
bankruptcy  to  any  action  for  a 
debt  which  was  provable  under 
the  commission.  Robertson  v. 
Score.    3  Barn.  &  Adol.  338. 


Semble,  that  6  Geo.  4.  c.  16.  s.  127^ 
extends  to  cases  where  the  former 
bankruptcy  and  certificate  were 
anterior  to  the  statute :  but,  Held, 
that  that  section,  where  applicabki 
does  not  entitle  a  creditor  to  pro- 
ceed against  the  bankrupt  after  a 
second  certi6cate,  for  a  debt  whieh 
he  might  have  proved  under  the 
-commission.  Robertson  v.  Score, 
1832.     3  Barn4  &  Adol.  338. 

The  statute  6  Geo.  4.  c.  16.  s.  127., 
which  vests  in  assignees  the  future 
effects  of  a  bankrupt  who  bad 
before  been  bankrupt,  or  taken 
the  benefit  of  an   insolvent  act, 
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and  has  not  paid  15^.  in  the  pound 
under  tlie  subsequent  commission, 
does  not  apply  to  a  bankrupt  who 
had  obtained  his  'certificate  under 
such  subsequent  commission,  be- 
fore that  statute  passed  ^  and 
therefore,  where  A.,  after  being 
discharged  under  an  insolvent  act, 
had  a  commission  of  bankrupt 
issued  against  him,  and  obtained 
his  certificate  before  the  passing 
of  6  Oeo.  4.  c.  16.,  but  did  not 
pay  I5f.  in  the  pound,  and  he  was 
afterwards  sued  on  a  bond  exe- 
cuted before  his  discharge  under 
the  insolvent  act,  but  not  inserted 
in  his  schedule,  it  was  held,  that 
his  certificate  did  not  bar  the 
action.  Carcw  v.  Edwards^  IS32. 
4  Barn*  &  Adol*  351. 

ADMINISTRATOR. 

An  administrator,  having  received 
lussets  of  the  intestate,  converted 
them  to  his  own  use,  and  became 
bankrupt  before  he  had  exhi- 
bited an  inventory,  or  made  his 
account,  pursuant  to  the  bond 
given  under  the  statute  of  distri- 
butions, 22  Car,  2.  c.  10.,  and 
before  any  decree  to  pay  or  de- 
liver the  residue  to  the  next  of 
kin  was  obtained.  The  Ecclesi- 
astical Court  discharged  him  from 
the  suit  there,  he  having  obtained 
his  certificate  as  a  bankrupt  :— 
Held,  that  his  malfeazance,  in  con- 
verting to  his  own  use  the  in- 
testate's assets,  so  that  they  were 
entirely  lost  to  his  estate,  was  a 


breach  of  the  clause  of  the  con- 
dition "well  and  truly  to  admi- 
nister*' them ;  and  consequently 
that  the  surety  in  the  administra- 
tion bond  was  liable  for  the  full 
amount  of  the  money  misapplied. 
Archbishop  of  Canterbury  v. 
Robertson.     3  Tyrw.  390. 

ADMISSION  OF  DEBT. 

A  fiat  was  sued  out  on  tlie  7th  June 
by  an  attorney  against  his  debtor, 
for  the  amount  of  his  bill  of  costs, 
and  the  bankrupt  was  shortly  after- 
wards discharged  under  the  in- 
solvent act,  having  inserted  the 
amount  of  the  attorney's  bill  in 
his  schedule.  The  bankrupt  passes 
his  last  examination ;  and  on  the 
4th  December  petitions  for  an 
order  to  tax  the  attorney's  bill, 
with  a  view  of  superseding  the 
fiat,  on  the  ground  of  the  insuffi- 
ciency of  the  petitioning  creditor's 
debt:  Held,  that  the  bankrupt 
could  not,  after  lying  by  so  long, 
and  after  his  previous  admission  of 
the  debt,  apply  for  such  an  order. 
Ex  parte  GlngelL  2  Dea.  &  Chit. 
546. 

ADJOURNED  EXAMINATION. 

Semble.  This  Court  has  no  power  to 
commit  on  an  adjourned  examina- 
tion from  before  one  Commissioner. 
In  re  Heath.  2  Dea.  &  Chit.  314. 
S.  C.  1  M,  &  B.  184. 

ADJOURNMENT  OF  HEARING. 
Where  a  party,  on  the  hearing  of  n 
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pedtion,  nMkw  ur  of  an  ^davit 
to  prove  hii  raae,  th«  Court  will 
not,  becaou  the  affidavit  doM  not 
go  ftr  enongfa  fbr  hit  purpoie, 
adjoHmthe  bearing  of  the  petition 
to  a  future  day,  to  enable  hitn  to 
examine  the  deponent  viv&  voce, 
unless  the  other  party  conaents  to 
such  adjournment ;  for  tfae  depo- 
nent ought  to  have  been  In  attend- 
ance, if  it  waa  likely  Aat  bia 
peraonal  examination  would  be 
neccaaary.  Ex  parte  Diekauon, 
»  Dea.  &  Chit.  680. 


ADJUDICATION,  STAYING. 

Adjudication  itayed,  on  affidavit 
that  the  party  owed  no  debt  to  the 
petitioning  creditor,  and  had  not 
committed  an  act  of  bankruptey. 
Expartt  Fletcher.  8  Dta.  &  Chit. 
00. 

ADVERTISEMENT,  STAYING. 

Advertiaeroent  in  Gaaette  not  pMt- 
poned  togiveeflbcttocampromlBe, 
where  cominiaaion  it  not  dJipnted. 
Re  Hmibden.  2  Dea.  &  Chit.  209. 

Where  the  person  against  whom  a 
fiat  is  issued  applies  to  the  Court 

-  for  a  iuspehalon  of  the  adv^rtise- 
nwDt  in  the  Oatttte,  and  iwears 
poaitively  that  he  owes  no  debt  to 
the  petitioning  creditor,  it  is  not 
necessary  that  the  Court  should 
inspect  the  proceedings,  /m  re 
FUtcker.     2  Dea.  &  Chit.  317. 

Whtre  8  trader  againat  whom  a  fist 


iaavn,  aweara  that  he  6wea  no 
debt  to  the  petitloitillg  tremor, 
and  haft  coimnttted  lio  act  of 
bankruptcy,  the  Court  will  alay 
the  advertiaement  in  the  Gaaette ; 
i  fittiori,  f  f  there  does  not  xppear 
tnbe  B  clear  debt  and  *et  rfbank- 
ruptcy  on  the  procacdiaga.  Ex 
ftartt  Fletcher.  *  De«.  &  Obit. 
3X7. 


The  publication  of  the  a 

of  a  bankruptcy  will  not  be  post- 
poned, although  ft  IftiB^  MSijasi^ 
of  the  creditors  conaeat.  B*  fmte 
Rt^etutein,  18S».  I  Moat.  It.  B. 
84. 

The  advertisement  will  not  be  stayed 
if  the  requisites  a're  sufficient. 
ExpaTteEdivard*,l8SS.  1  Moat 
&  B.  25S. 

AmoAvrr. 

Where  the  bankrupt's  certi6cate  faai 
been  stayed  at  the  instance  irf 
creditors,  who  afterwarda  with- 
draw their  oppoaitioa  to  it,  and 
appear  fay  counsel  to  coMtst 
to  Its  allowance,  the  Court  Witt 
allow  the  certiAesle,  without  the 
usual  explanatory  aflSdavit  of  the 
absence  of  collusion.  7«  re  HtiL 
2  Dea.  &  Chit  44. 

A^uiUoation  suyed,  on  affidavit  Ast 
the  party  owed  no  debt  to  the 
petitiwiing  creator,  and  bad  sot 
committed  an  act  of  bankruptcy. 
Ek  parU  ^lUktr^  itDes.&CUt. 
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not  referred  for  imperd* 
nence  till  hearing  of  petition.    Ex 
fmrie  AmAy.     2  Dea.   &  Chit. 
119. 

What  affidavit  necessary  of  resi- 
denee  of  creditors  to  annul  town 
fiat  and  isane  a  country  one.  Ex 
pmrte  Letmrd.    2  Dea.  &  Chit. 

182. 

Wksre  docmnents  are  referred  to  in 
an  affidavit,  it  does  not  give  the 
other  side  an  absolute  right  to 
their  production^  but  it  is  a  nmtter 
for  the  discretion  of  the  Court. 
Motion  for  this  purpose,  before 
hearing  petition,  refused  with  costs. 
Ex  parte  Amsby,  %  Dea.  &  Chit. 
Id2. 

An  affidavit,  though  not  filed,  may 
be  read,  upon  an  undertaking  to 
file  it.  Ex  parte  Baker.  2  Dea. 
&  Chit.  362. 

Upon  an  affidavit  being  taken  off 
the  file  for  scandal,  the  solicitor  [ 
who  filed  it  is  liable  for  all  coats 
and  expenses  as  between  solicitor  '• 

.    and   client*    .Ex  parte  Wake^   1 ; 
Mont.  &  B.  «69. 

AGENT. 

The  diarge  of  10#.    per  cent,  for 
oomnuaaion  besides  the  legal  in-  | 
terestf  on  a  loan  of  money,  is  not ; 
usurioMSt  if  it  is  referable  to  trou- 
Ue  Mid  ezp«ise  bond  fide  incur- 


red by  the  lender;  although  he 
may  not  be  a  banker,  or  a  person 
engaged  in  trade,  or  although  the 
money  lent  is  his  own,  and  not 
that  of  other  persons.  Ex  parte 
Gwyn.    2  Dea.  &  Chit.  12. 

A  summary  application  being  made 
against  three  attomies,  jointly,  to 
pay  over  to  the  assignees  a  sum 
of  money  which  they  had  received 
as  the  bankrupt's  solicitors  under 
an  order  of  the  Court  of  Chan- 
cery:— Held,  not  sustainable,  as 
they  were  not  all  coUectively  at- 
tomies  of  this  court  Qiurre, 
whether  such  an  order  would  have 
been  made,  if  they  had  been  all 
attomies  of  this  Court.  Ex  parte 
Hicks.  2  Dea.  h  Chit.  573.  S.  C. 
1  M.  &  B.  256. 

Where  the  assignee  of  a  bankrupt  is 
removed,  and  a  new  one  appoint- 
ed. Qiutre,  whether  a  party  hav- 
ing money  in  his  hands  which  he 
received  on  account  of  the  bank- 
rupt's estate,  in  the  character  of 
agent  to  the  late  assignee,  be 
liable  in  assumpsit  for  money  had 
and  received,  to  the  use  of  the 
newly  appointed  one!  But,  the 
former  assignee  having  been  insane 
when  the  money  was  received: — 
Held,  that  such  receiver  was  liable 
at  all  events ;  for  he  could  not  be 
the  agent  of  an  insane  person, 
and  therefore  held  the  property 
as  a  mere  stranger.  Stead  v. 
Thornton.     3  Bam.  &  Adol.  967. 
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ALLOWANCE. 

See  Bankrupts'  Allowance. 
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ANNUITY. 

See  aUo  Valuation  of  Annuity. 

Where  a  testator  bequeaths  the  whole 
of  his  property  to  trustees,  for  the 
payment  of  an  annuity,  and  other 
purposes,  and  the  trustees  become 
bankrupt,  the  trust  fund  must  be 
set  apart  for  the  payment  of  the 
whole  annuity,  without  regard  to 
the  interests  of  the  persons  en- 
titled to  the  residue.  Ex  parte 
Rothwell.    %  Dea.  &  Chit.  542. 

An  annuity  granted  by  A.  to  B,  was 
secured  by  a  covenant  by  C,  a 
surety,  to  pay  tlie  annuity  in  case 
A,  made  default,  and  by  a  judg- 
ment for  2,100/.  entered  up 
against  A.  and  C.  The  annuity 
remained  unpaid  from  January 
1823,  A*  having  left  the  country, 
and  in  February  1824  C.  became 
bankrupt,  and  afterwards  obtained 
his  certificate.  C.  having  died, 
£•  filed  a  bill  to  have  the  arrears 
of  the  annuity  paid  out  of  his  real 
and  personal  estates : — Held,  that 
neither  the  value  of  the  annuity 
nor  the  sum  due  on  the  judgment 
was  provable  under  C's  commis- 
sion, and  therefore  that  his  cer- 
tificate was  not  a  bar  to  the  plain- 
tifF*s  detpand.  Johnson  v.  Comp' 
toiK    4  Sim.  37. 


A.  granted  an  annuity  to  K.,  and 
covenanted  to  charge,  any  pro- 
perty that  he  might  become  pos- 
sessed of  at  his  wife's  death,  either 
under  her  will  or  otherwise,  with 
the  payment  of  the  annuity.  A, 
became  bankrupt,  and  afterwards 
obtained  his  certificate,  and  then 
his  wife  died,  having,  under  a 
power  in  her  settlement,  be- 
queathed to  him  an  annuity  of 
700/.  A.  was  decreed  to  ezecnte 
a  proper  deed  to  charge  the  an- 
nuity of  700/.  with  payment  of 
the  annuity  granted  to  B.  Lifdt 
V.  Mynn.   4  Sim.  505. 

ANNULLING  FIAT. 

See  aUo  Petition  to  annul. 

What  affidavit  necessary  of  residence 
of  creditors  to  annul  town  fiat  and 
issue  a  country  one.  Ex  parte 
Leonard,     2  Dea.  &  Chit.  182, 

APPEAL  TO  LORD  CHAN^ 
CELLOR. 

An  appeal  to  the  lord  chaneeDor 
from  the  Court  of  Review  does 

.  pot  lie,  where  the  point  deter- 
mined is  a  mere  matter  of  &ct ; 
but  only  where  it  involves  a  matter 
of  law  or  equity,  or  is  connected 
with  the  refusal  or  admission  of 
evidence.  Therefore,  where  the 
question  is  merely  whether  a  party 
is  or  is  not  a  trader,  this  is  not 
the  subject  of  an  appeal.  Ex 
parte  Hinton.    2  Dea.  &  Chit.  407. 
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An  appeal  pending  is  not  a  suffi- 
cient ground  for  staying  proceed- 
ings; more  especially  when  it  is 
plain  that  the  appeal  is  brought 
for  the  purpose  of  delay.  Ex 
parte  Hinton.  %  Dea.  &  Chit. 
407. 

Upon  an  appeal  in  bankruptcy  the 
appellant  is  entitled  to  begin.  Ex 
parte  Belcher^  1833.  1  Mont.  & 
B.  286. 

If  a  creditor  petition  to  supersede, 
or  that  the  assignees  be  removed, 
and  tlie  supersedeas  is  refused, 
but  the  assignees  are  removed, 
upon  the  petitioner's  counsel  un- 
dertaking that  the  petitioner  should 
prove,  the  creditor  cannot  appeal 
as  to  the  supersedeas.  Ex  parte 
Green,  1832.    1  Mont.  &  B.  90. 


APPEARANCE  BY  COUNSEL. 

Where  an  attestation  was  in  the  fol- 
lowing form,  "  signed  by  the  peti- 
tioners, A.  B,  and  C.  D.,  in  the 
presence  of  T,  S,  acting  as  solici- 
tor for  A,  T,t  solicitor  for  the  pe- 
titioners in  this  matter,"  and  it 
appeared  that  A.  T,  was  not  a  so- 
licitor of  this  Court ;  semhle^  never- 
theless^ that  the  attestation  was 
good,  the  petitioners  having  ap- 
peared by  counsel.  Ex  parte  Tan- 
ner, 1833.  2  Dea.  &  Chit.  563. 
S.  C.  1  M.  &  B.  390. 

VOL.  II. 


APPOINTMENT  OF 
TRUSTEES. 

See  Trustees. 


APPROPRIATION  OF 
PAYMENTS. 

Where  there  was  a  running  cash  and 
bill  account  between  the  bankrupt 
and  a  banking  company,  who  were 
under  considerable  advances  to 
him,  but  part  of  these  advances 
arose  out  of  illegal  transactions; 
and  the  bankrupt  from  time  to 
time  deposited  bills  and  made 
payments  without  any  specific 
appropriation,  or  any  settled  ac- 
count between  him  and  the  bank- 
ers : — Held,  that  the  payments 
must  be  appropriated  in  reduction 
of  the  earlier  items  of  the  account, 
and  of  the  legal,  and  not  the  ille- 
gal, part  of  the  demand.  Ex  parte 
Randleson,  1832.  2  Dea.  &  Chit, 
534. 


ASSIGNOR  AND  ASSIGNEE. 

Where  a  creditor,  after  the  issuing  of 
the  fiat,  assigns  his  debt,  this  does 
not  give  the  assignee  a  right  to 
prove  it,  but  merely  a  right  to  call 
upon  the  assignor  to  prove  the 
debt,  as  a  trustee  for  the  assignee. 
Ex  parte  Dickenson,  1 832.  2  Dea. 
&  Chit.  520. 
z  z 
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ASSIGNEES. 

And  see  Actions — Bankrupt  Trus- 
tee— Sheriff — Trover. 

Where  one  of  three  assignees  de- 
chnes  to  act ;  the  two  acting  as- 
signees should  join  in  the  petition 
for  a  new  choice  ;  or,  if  one  only 
presents  the  petition,  it  should  he 
served  upon  the  other  acting  as- 
signee. Ex  parte  Harris.  %  Dea. 
&  Chit.  4. 

Where  a  creditor  addresses  a  written 
request  to  assignees^  in  general 
terms,  to  pay  '*  the  dividends 
made  on  the  bankrupt's  estate,"  to 
A,  fi.,  the  assignees  are  justified 
in  paying  subsequent  dividends  to 
A^  B,,  until  they  have  notice  from 
the  creditor  that  he  has  revoked 
A.  B.'s  authority.  Ex  parte  Bright, 
2  Dea.  &  Chit.  8. 

The  assignees  are  bound  to  furnish  a 
creditor,  who  has  proved,  with  a 
copy  of  their  accounts,  if  he  offers 
to  pay  the  expense  of  making 
such  copy.  Ex  parte  Aberdeen. 
%  Dea.  &  Chit.  34. 

The  petitioner,  an  equitable  mortga- 
gee of  leasehold  property,  ob- 
tained an  order  for  a  sale,  at 
which  ;£950  was  bid  for  the  mort- 
gaged premises,  but  they  were 
bought  in  by  direction  of  the 
assignees.  The  petitioner  after- 
wards apph'ed  to  the  commis- 
sioners for  anotiicr  sale,  but  the 
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order  they  made  being  unsatiste- 
tory  to  him  as  to  the  time  of  sale, 
he  refused  to  accept  it ;  and  the 
assignees  afterwards  obcained  an- 
other order^  when  the  highest  bid- 
ding was  only  £650 : — Held,  that 
the  petitioner,  by  applying  for  a 
second  sale,  waived  any  claim 
against  the  assignees  for  the  difler- 
ence  in  the  amount  of  the  pre- 
mises at  the  first  and  second  sale; 
but  that  he  was  entitled  to  be  in- 
demnified from  the  gpround-rent, 
and  all  expenses  incurred  since  the 
first  sale.  Ex  parte  BaUoek.  2 
Dea.  &  Chit.  60. 

Although  an  audit  meeting  has  closed, 
and  the  assignees'  acoowita  sre 
then  settled,  the  commissioner,  at 
any  future  meeting,  has  power  to 
examine  the  assignees  as  to  monies 
received  before  and  not  included 
in  such  accounts,  and  to  reinvesti- 
gate those  accounts  generally,  if 
need  be.  In  re  Applegath.  2  Des. 
&  Chit.  101. 

Upon  issuing  a  renewed  country 
commission,  it  is  the  duty  of  the 
assignees,  or  their  agent,  (the  so- 
licitor,) to  ascertain  whether  the 
commissioners  are  able  and  wiUiag 
to  act;  otherwise  they  are  liable  to 
the  costs  of  a  new  fiat,  if  it  be 
necessary,  from  inability  or  un- 
willingness to  act  on  the  part  of 
the  commissioners  who  are  named 
in  the  renewed  fiat.  He  H^ilkiium. 
2  Pea.  &  Chit.  112. 
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Where  order  of  Court  is  necessary 
to  enable  a  party  to  prove,  he 
cannot  vote  or  sign  certificate ;  for 
instance^  trustees,  executors,  &c. 
Ex  parte,  Wyait.     2  Dea.  &  Chit. 

A.i  an  assignee,  purchases,  as  trustee 
for  B.,  some  shares  which  the 
bankrupt  had  in  certain  mines, 
and,  after  retaining  them  in  that 
character  a  twelvemonth,  re-pur- 
chases them  of  B.  for  his  own  use : 
— Held,  that  the  transaction  was 
void,  on  the  general  principle  that 
an  assignee  cannot  purchase  any 
part  of  the  bankrupt's  property, 
either  for  himself  or  another ;  and 
that  A,  must  be  considered  a  trus- 
tee of  the  shares  for  tlie  benefit  of 
the  general  creditors.  Ex  parte 
Gnjlis,     2  Dea.  &  Chit.  290. 

Where  an  equitable  mortgagee  is 
also  an  assignee,  a  solicitor  will  he 
appointed  tp  take  the  account,  and 
conduct  the  sale.  Ex  parte  Lees, 
2  Dea.  &  Chit.  ^60. 

Where  the  assignees  refuse  to  bring 
an  action  for  the  recovery  of  pro- 

*  perty,  which  a  creditor  alleges  to 
have  belonged  to  the  bankrupt, 
the  Court  will  not  order  a  new 
election  of  assignees,  but  will  per- 
mit the  creditor  to  bring  the  ac- 
tion in  the  name  of  the  assignees, 
upon  entering  into  a  proper  in- 
demnity. Ex  parte  Ryiand,  2  Dea. 
&  Chit.  S92. 


The  solicitor  for  the  petitioning  cre- 
ditor, on  the  commission  being 
superseded,  writes  to  the  bank- 
rupt, I  am  ready  and  hereby  offer 
to  allow  and  pay  the  costs  '*  in- 
curred by  the  bankrupt,  in  peti- 
tioning for  the  supersedeas  :" — 
Held,  that  the  solicitor  was  per- 
sonally liable  on  this  undertaking, 
and  that  the  bankrupt  might  peti- 
tion for  an  order  on  the  solicitor 
to  pay  the  costs,  notwithstanding 
a  subsequent  commission  had  is- 
sued against  him,  under  which  he 
had  not  obtained  his  certificate; 
his  assignees  disclaiming  all  in- 
terest in  the  matter.  Ex  parte 
Bentiey,  1883.  2  Dea.  &  Chit. 
578. 

An  assignee  was  removed  and  or- 
dered to  account.  Pending  that 
order,  the  new  assignee  petitioned 
for  the  taxation  of  the  bill  of  the 
solicitors  employed  by  the  dis- 
charged assignee,  and  that  they 
might  be  ordered  to  account  for 
money  charged  to  have  been  im- 
properly received  by  them  with 
the  privity  of  the  former  assignee : 
— Held,  that  the  petition  was  pre- 
mature, during  the  pendency  of 
the  former  order,  but  the  Court 
retained  it  under  the  circum- 
stances, until  the  result  of  the 
pending  account  was  known.  Ex 
parte  Carter,  1833.  2  Dea.  & 
Chit.  C26.  See  Stead  v.  Thornton. 
3  B.  &  Ad.  357. 

The  Court  will  make  no  order  on  a 
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petition  of  the  assignees  to  sell 
any  portion  of  the  bankrupt's 
property  by  private  contract,  it 
being  a  matter  in  which  they  must 
use  their  own  discretion.  Ex 
parte  Hurley ,  1883.  2  Dea.  & 
Chitt.  631. 

Although  a  commissioner  has  no 
power,  under  the  106th  section 
of  6  G.  4.  c.  16.  to  charge  the 
assignees  with  monies,  which,  but 
for  their  wilful  default,  they  might 
have  received ;  yet  where  he 
charged  them  with  certain  sums 
as  received  ''  by  themselves  or 
their  solicitors/'  the  Court  refer- 
red it  back  to  him  to  ascertain 
the  amount  which  the  assignees, 
or  any  person  for  them,  had  re- 
ceived, or  which  but  for  their 
wilful  default  niight  have  been 
received.  Ex  parte  Keys  and  Ex 
parte  Weston,  1833,  2  Dea.  & 
Chit.  633. 

A  defendant  became  bankrupt  dur- 
ing the  examination  of  witnesses, 
and  a  supplemental  bill  was  filed 
against  his  assignees: — Held,  that 
the  depositions  taken  af\er  the 
commission  issued,  and  before  the 
supplemental  cause  was  at  issue, 
could  not  be  read  against  the 
assignees.  Hichens  v.  Congreve, 
1831.     4  Sim.  420. 

If  a  petitioning  creditor  is  assignee 
and  equitable  mortgagee,  the  pe- 
tition for  a  sale  must  be  served 


on  the  bankrupt  and,  a  creditor. 
Re  Parker,  1833.  1  Mont.  &  B. 
394. 

A  coacbmaker,  who  was  tenant  fiom 
year  to  year  of  certain  premiaet, 
and  had  several  coaches  on  hire, 
became  bankrupt,  and  his  a8sig«> 
nees  entered  upon  the  premises, 
to  keep  the  coaches  in  repair  in 
pursuance  of  the  bankrupt's  con* 
tracts.  In  August  the  bankrupt's 
effects  were  sold,  and  the  key 
of  the  premises  delivered  to  the 
bankrupt,  but  the  assignees  paid 
the  rent  up  to  the  Midiaelmsi 
following.  In  an  action  by  the 
landlord  for  a  quarter's  rent  due 
the  Christmas  following: — HM, 
that  the  assignees  were  liable, 
Ansell  V.  Robson,  1832.  2  Cromp, 
&  J.  610. 

Where  the  assignee  of  a  bankrupt 
is  removed,  and  a  new  one  ap- 
pointed. QtkPTf,  whether  a  party 
having  money  in  his  hands,  which 
he  received  on  account  of  the 
bankrupt's  estate,  in  the  character 
of  agent  to  the  late  assignee,  be 
liable  in  assumpsit  for  money  had 
and  received,  to  the  use  of  die 
newly  appointed  one?  But  As 
former  assignee  being  insane  when 
the  money  was  received : — ^HeU, 
that  such  receiver  was  liable  at 
all  events;  for  he  could  not  be 
the  agent  of  an  insane  person, 
and  therefore  hdd  the  property 
as    a  mere    stranger.      SUmi  v. 
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ThmnUm,  1832.  3  Barn.  &  Adol. 
357.  Stt  Ex  forte  Carter.  S  Dea. 
&  Chit.  ^%^. 

Where,  in  the  case  of  a  claim  by 
assignees  to  goods  taken  by  a 
sheriff  under  an  execution,  a  she- 
riff obtains  the  benefit  of  the  in- 
terpleading act,  1  &  2  WilL  4. 
c.  58.  s.  6.  by  a  rule  calling  on 
the  plaintiffs  in  the  action,  and 
the  assignees  to  appear  and  main- 
tain or  relinquish  their  claims 
thereto,  semhley  the  costs  of  ne- 
cessary possession  by  the  sheriff 
will  not  be  allowed ;  but  he  will 
be  suffered  to  withdraw  from 
possession,  if  the  plaintiffs  do  not 
appear  to  the  rule.  Qucere^  If  the 
Court  has  power  to  award  such 
costs.  Field  v.  Cope,  2  Tyrw.  458. 

ASSIGNMENT, 
In  Btmkruptcy,  when  Evidence, 
Where  the  bankruptcy  of  a  party  is 
stated  in  an  allegation  in  an  in- 
dictment for  conspiracy,  the  as- 
signment cannot  be  received  as 
evidence  in  support  of  such  alle- 
gation, unless  it  be  proved  by  the 
subscribing  witness.  Rex  v.  Pope, 
1832.     5  Car.  &  P.  208. 

In  Bankruptcy i  what  passes, 
A.  trading  in  London  on  his  sepa- 
rate account,  and  at  Brazil  in  part- 
nership with  B,  and  C,  under  the 
firm  of  A,  &  Co.,  becomes  insol- 
Tent,  when  four  of  his  creditors 
are  appointed    inspectors  of  his 


estates,  who  it  was  agreed  should 
receive  the  several  consignments 
and  remittances  expected  from 
the  Brazil  house,  as  trustees  for 
the  persons  to  whom  the  same 
might  ultimately  be  found  to  be- 
long. The  Brazil  house,  igno- 
rant of  A*^  insolvency,  make 
various  consignments  to  A,^  di- 
recting him  to  sell  them  at  certain 
places  abroad,  and  the  proceeds  to 
be  placed  to  the  account  of  the 
Brazilian  house.  These  goods 
are  accordingly  sold  under  the  di- 
rection of  the  inspectors,  and  the 
proceeds  received  by  them.  At 
the  time  of  A,*s  insolvency,  he 
was  under  acceptances  to  the  Bra- 
zilian house  to  a  larger  amount 
than  the  value  of  the  consign- 
ments ;  but  such  acceptances  were 
on  a  general  account,  and  not 
on.  the  account  of  any  particular 
consignment  from  the  foreign 
house.  A,  aflerwards  becomes 
bankrupt,  and  a  cession  of  the 
effects  of  the  Brazilian  house  is 
also  made  to  assignees,  according 
to  the  laws  of  Brazil :  —  Held, 
that  the  assignees  of  the  Bra- 
zilian house,  and  not  the  assig- 
nees of  A,  in  England,  were  en- 
titled to  the  proceeds  of  those 
goods.  Ex  parte  Wucherer,  2 
Dea.  k  Chit.  27, 

fV,j  ahorse  contractor,  lets  out  a  cart- 
horse on  hire  to  N,  &  Co.  who  have 
it  in  their  possession  more  than  a 
twelvemonth,    and    then    become 
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bankrupt : — Held,  that  it  does  not 
pass  to  their  assignees,  as  being  in 
their  reputed  ownership.  On  a 
petition  by  the  owner  for  the  re- 
delivery of  the  horse,  and  a  viv4 
voce  examination  of  witnesses,  the 
bankrupt  is  an  incompetent  witness. 
Ex  parte  Wiggins.  2  Dea.  &  Ch.  269. 
S.C,  1  Mont.  &  B.  168. 

A  second  commission  of  bankrupt, 
pending  a  first,  is  void,  and  no  rights 
pass  to  the  assignees  under  it. 
Neison  v,  Cherril^  1  Moore  &  S. 
452.     ^.C.8Bing.  316. 

The  defendant  held  premises  under  a 
lease  from  one  J.  H,  at  a  certain 
rent,  and  entered  into  an  agreement 
with  one  N,  for  the  sale  of  all  the 
household  furniture,  &c.  on  the 
premises,  for  a  certain  sum,  to  be 
paid  by  instalments  ;  covenanting, 
on  payment  of  tlie  whole  of  the 
purchase-money,  to  demise  the 
premises  to  2V.  for  twenty-five 
years ;  the  lease  to  contain  the  like 
covenants  on  the  part  of  N.  as  were 
contained  in  the  lease  under  which 
the  defendant  held.  The  agreement 
also  contained  a  covenant  that  N, 
should  in  the  meantime,  and  until 
such  lease  should  be  granted,  pay  the 
rent  and  perform  all  the  covenants 
which  would  be  to  be  performed 
by  him  in  case  the  lease  was  actually 
granted  ;  with  a  power  of  distress 
for  non-payment  of  the  rent.  N. 
was  let  into  immediate  possession 
under  this  agreement^and  paid  rent. 


The  defendant  neglecting  to  aatiify 
the  rent  due  to  the  superior  land- 
lord, the  latter  distrained  and  sold 
the  goods  of  Nr, — Held,  that  the 
injury  resulting  to  N.  from  the 
distress,  gave  a  right  of  actioB  to 
his  assignees  appointed  under  a 
commission  subsequently  issued 
against  him.  Hancock  ▼•  Cajfyi^ 
I  Moore  &  S.  521.  S.  C.  8  Bing. 
358. 

By  a  marriage  settlement  certain  lands 
were  conveyed  to  the  tmstett  to 
the  use  of  the  husband  for  life, 
with  power  of  appointment  to  male 
issue,  remainder  to  the  trustees  lo 
preserve  contingent  remainders ; 
remainder,  in  default  of  appoint- 
ment, to  the  sons  successively  in 
tail  general ;  remainder  to  tlie  right 
heirs  of  the  husband.  After  the 
marriage  the  husband  became 
bankrupt,  and  his  lands  were  con- 
veyed by  the  commissioners  to  bis 
assignees  by  deeds  of  bargain  and 
sale,  wlio  afterwards  sold  thess, 
subject  to  tlie  contingencies  in  the 
deed  of  settlement.  The  horiiMid 
afterwards  executed  a  deed  of 
appointment  to  his  son  in  fee,  after 
the  determination  of  his  own  life 
estate : — Held,  that  the  son  took 
no  estate  under  the  appointment, 
but  that,  al^er  the  marriage  settle- 
ment, he  took  as  estate  tail  in  re- 
mainder, expectant  on  the  deter- 
mination of  the  life  estate  of  his 
father.  BadJtem  v.  Met,  1  Moore 
&  S.  U. 
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A.  being  indebted  to  B.,  and  B.  to  C, 

B.  by  letter  requested  A,  to  pay 

C.  the  balance  due  to  him  B.  and 
stated  that  C.'s  receipt  should  be 
a  sufficient  discharge,  ^.expressed 
his  assent  to  pay  C  when  the 
amount  of  the  balance  due  to  B. 
was  ascertained.  After  the  balance 
due  to  B.  was  ascertained,  but  be- 
fore the  amount  was  paid,  he  be- 
came bankrupt : — Held,  that  his 
assignees  were  not  entitled  to  re- 
cover the  amount  from  A,^  but  that 
he -was  justified  in  paying  it  over 
to  C.  Crowfoot  V.  Gurnti/^  2  Moore 
&  S.  478.     5.  C.  9  Bing.  372. 

Machinery  affixed  to  the  freehold  of 
iron-works  is  not  considered  to  be 
within  the  order  and  disposition  of 
the  bankrupt  trader,  where,  by  the 
custom  of  the  country,  when  iron- 
works are  let,  such  articles  are 
furnished  by  and  continue  to  be  the 
property  of  the  lessor.  Rufford  v. 
Bukop,  18S9.     5  Russ.  346. 

A  lease  was  granted  to  W,  who  after- 
wards committed  an  act  of  bank- 
ruptcy, and  then  executed  a  deed, 
stating  that  his  name  had  been  used 
in  the  lease  in  trust  for  R,  and  de- 
claring the  trust  accordingly ;  a  bill 
was  filed  on  behalf  of  the  creditors 
of  W.  under  the  commission,  claim- 
ing the  lease  as  part  of  his  estate  ; 
and  the  Court  directed  an  issue  to 
try  whether  IV.'fi  name  was  used  in 
the  lease  as  a  trustee  for  R. : — 
Held,  that  the  issue  was  properly 
directed.    The  jury  having  found 


AMignmaU. 

a  verdict  in  the  affirmative:— Held, 
that  the  declaration  of  trust  was 
valid,  though  executed  after  bank- 
ruptcy, and  that  the  lease  did  not 
pass  to  fT.'s  assignees.  Gardner  v. 
Rome,  18S8.     5  Russ.  258. 


A  tenant  in  fee  of  a  cotton  mill  in 
which  there  was  a  steam-engine, 
boilers,  &c.  mortgaged  the  mill, 
engine,  boilers,  &c.  to  B.  but  re- 
mained in  possession  until  his 
bankruptcy.  The  entablature  plate 
of  the  engine,  which,  however, 
formed  no  part  of  the  working  ap- 
paratus, was  fixed  to  the  freehold 
of  the  mills,  every  other  part  of  the 
engine  was  secured  by  bolts  and 
screws,  and  might  be  removed 
without  injury  to  the  building : — 
Held,  that  the  steam-engine  was 
not  in  the  order  and  disposition  of 
A.  at  his  bankruptcy.  Hubbard  v. 
Bagshaw,  183.     4  Sim.  326. 

A  tradesman  undertook  to  do  work 
upon  an  article  delivered  to  him 
for  a  person  to  whom  he  was  in- 
debted, and  it  was  agreed  that  the 
work  should  be  paid  for  in  ready 
money.  He  afterwards  became 
bankrupt :  —  Held,  that  the  act 
6  Geo,  4.  c.  16.  8.  50.  which  pro- 
vides for  the  setting  off  of  cross- 
demands  where  there  has  been 
mutual  credit  between  the  bank- 
rupt and  a  party  claiming  on  his 
estate,)  did  not  in  this  case  render 
the  assignees  liable  in  trover  for 
refusing  to  deliver  such  article  to 
the  creditor  on  his  offering  to  set  off 
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the  price  of  the  work  against  his 
own  demand.  Clarke  v.  Fell,  1833. 
4  Bam.  &  Adol.  404. 

After  the  bankruptcy  of  one  of  two 
partners,  the  solvent  partner,  think- 
ing the  firm  capable  of  paying  its 
debts,  continued  the  business,  and 
paid  partnership  money  into  a 
banker's,  to  be  applied  in  discharge 
of  running  bills  of  the  firm,  pay- 
able at  the  bank,  and  it  was  so 
applied  : — Held,  that  this  payment 
having  been  made  bond  fide,  and 
without  any  contemplation  of  bank- 
ruptcy by  the  solvent  partner,  was 
valid  at  law.  The  assignees  and 
the  solvent  partner  afterwards 
opened  a  fresh  account  at  the  bank, 
and  paid  in  900/.  to  discharge  a 
debt  on  the  old  account,  which 
carried  interest.  The  second  part- 
ner then  became  bankrupt :  — Held, 
that  the  assignees  of  the  second 
could  not  recover  this  last  sum. 
Woodbridgev, Swann,lS33.  4 Barn. 
&  Adol.  633. 

A,9  who  resided  at  Liverpool,  was  in 
the  habit  of  making  consignments 
of  goods  to  B.  his  agent  in  South 
America,  for  sale,  on  the  faith  of 
and  against  which  consignments 
A.  drew  bills  proportioned  to  their 
amount,  to  be  paid  by  the  agent 
out  of  the  proceeds,  and  the  bills 
were  negotiated  by  the  indorse- 
ments of  C,  A.'s  correspondent  in 
in  London.  Some  of  the  bills  so 
indorsed  were  refused  acceptance 


by  the  agent.  C,  on  receiving 
information  that  they  had  been  so 
dishonoured,  requested  that  J. 
would  order  his  agent,  in  case  be 
did  not  pay  his,  A.*9  drafb,  imme- 
diately to  hand  over  to  C.'a  agent 
such  property  as  he  had  of  A,*s,  of 
an  equivalent  value  to  the  bills 
that  should  not  be  paid  by  him. 
A.  agreed  to  do  so,  but  became 
bankrupt  before  bis  order  to 
transfer  the  goods  reached  Sooth 
America : — Held,  that  the  bargain 
between  A.  and  C,  did  not  operate 
as  a  legal  or  equitable  ansignroent 
of  the  property  in  ^.*8  goods  hdd 
by  B,  his  agent,  but  that  they  re- 
mained the  property  of  A.  at  the 
time  of  his  bankruptcy,  and  passed 
to  hb  assignees.  CanHilko  v.  Bwra, 
1833.     4  Barn.  &  AdoL  d8S. 

A^.  fa,  was  sued  nut  on  a  judgment 
entered  up  under  a  warrant  of  at- 
torney, and  the  sberifT  seized  the 
goods  before  ten  in  the  forenoon  of 
the  13th  August,  and  sold  the  same 
ten  days  aAerwards.  On  the  13di 
October  following,  about  noon,  a 
commission  issued  against  the  de- 
fendant, under  which  he  was  de- 
clared a  bankrupt : — Heki,  lst,tl)at 
the  seiiure  of  the  goods  by  the 
sheriff  was  a  sufficient  executing  or 
levying  within  the  meaning  of  those 
words  in  the  stat*  6  Geo,  4.  c.  16. 
s.  81 ;  2dly,  that  more  than  two 
calendar  months  had  elapsed  be- 
tween the  execution  and  the  issuing 
of   the  commission ;     ddly,   that 
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although  the  execution  issued  on  a 
judgment  entered  up  in  pursuance 
of  a  warrant  of  attorney,  yet,  having 
been  executed  more  than  two 
months  before  the  issuing  of  the 
commission,  it  was  protected  by 
s.  81,  and  not  taken  out  of  that 
section  by  the  proviso  in  sect.  108. 
SembUf  that  that  proviso  only  ap- 
plies to  executions  executed  within 
two  calendar  months  before  the 
issuing  of  a  commission.  Godson  v. 
Sunctuar^i  IS92,   4  Barn.  &  Adol. 

If  a  London  banker,  having  a  branch 
bank  at  Edinburgh,  stops  payment 
in  London ;  and  afler  the  stoppage, 
but  before  notice,  a  customer  pay 
to  the  agent  at  Edinburgh  bank 
notes  and  cash,  to  be  remitted  to 
London ;  and  at  that  time  the  banker 
is  indebted  to  the  agent,  and  the 
agent  after  the  notice,  in  pursuance 
of  a  special  direction  from  the 
banker^  receive  money  from  other 
agents,  for  the  purpose  of  forward- 
ing to  London ;  and  a  fiat  issue 
against  the  banker,  at  which  period 
the  monies  in  the  hands  of  the 
agent  are  more  than  sufficient  to 
cover  the  amount  due  to  him  from 
the  banker ;  but  the  amount  which 
he  had  at  the  time  of  notice  of  the 
stoppage,  including  the  bank  notes, 
was  insufficient ;  and  the  customer 
require  the  agent  to  return  the 
bank  notes,  which  he  does  not 
comply  with ;  and  the  agent  refuse 
to  pay  any  part  of  the  money  to 


the  assignees;  and  the  Court  of 
Session  in  Scotland  order  the  agent 
to  pay,  without  pirejudice,  the  ba- 
lance of  monies,  after  deducting 
in  the  meantime  the  amount  due  to 
him,  to  the  assignees,  which  he 
does  ;  and  afterwards  it  appearing 
clear  that  he  was  not  entitled  to 
retain  any  part  of  the  sum  which 
he  received  from  the  other  agents 
aAer  notice,  he  pay  to  the  assig- 
nees the  difference  between  the 
sum  paid  to  the  assignees  under  the 
order  of  the  Court  of  Session,  and 
the  amount  so  received  from  the 
other  agents : — Ordered,  that  the 
assignees  must  refund  to  the  cus- 
tomer the  amount  paid  in  by  him. 
Affirmed  by  L.  C.  Ex  parte  Cun- 
ningham, 1833.  1  Mont.  &  B.  269. 

On  the  lOih  June,  1830,  W.  R,  mort- 
gaged by  bill  of  sale  to  fV.  &  Co. 
the  ships  Lady  East,  Pyramus, 
and  Sprightly,  then  being  at  sea. 
The  bill  of  sale  contained  an  assign- 
ment of  the  freight  and  policies. 
On  the  1 2th  June,  the  said  bill  of 
sale  was  entered  in  the  book  of 
registry.  On  the  18th  October 
the  Sprightly  returned  to  port,  and 
sailed  again  on  the  16th  Novem- 
ber. On  the  7th  January,  1831, 
(r.  R,  mortgaged  the  same  ships, 
freights,  and  policies  to  the  peti- 
tioners by  bill  of  sale,  containing  a 
recital  of  and  subject  to  the  fii'st 
mortgage ;  on  the  1 1  th  May,  1831, 
the  said  second  bill  was  entered  in 
the  book  of  registry;  dn  the  14fh 
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June  W,  R.  became  bankrupt ;  on 
the  same  day  the  Pyramus  arrived 
from  sea;  and  on  the  15th  July, 
the  Lady  East  arrived  from  sea. 
On  the  21st  June  both  mortgages 
were  indorsed  on  the  certificate  of 
the  Pyramus;  and  on  the  16th  July 
both  mortgages  were  indorsed  on 
the  certificate  of  the  Lady  East. 
The  Sprightley  was  lost  at  sea  : — 
Held,  that  the  second  mortgage 
was  valid  as  to  the  interest  in  the 
ships,  freights,  and  policies.  Ex 
parte  JotuSf  ISS%,  2  Cromp.  &  J. 
613. 

ASSIGNMENT  OF  PROPERTY. 

Where  a  creditor,  after  the  issuing  of 
the  fiat,  asmgns  his  debt^  this  does 
not  give  the  assignee  a  right  to 
prove  it,  but  merely  a  right  to 
call  upon  the  assignor  to  prove 
the  debt,  as  a  trustee  for  the  as- 
signee. Ex  parte  Dickenson^  1832. 
2  Dea.  &  Chit.  520. 

An  equitable  mortgagee  of  two  poli- 
cies of  assurance f  which  the  bank- 
rupt had  effected  on  his  own  life, 
writes  to  the  insurance  ofBce,  say- 
ing, **  I  am  holder  of  the  under- 
mentioned policies,"  stating  the 
particulars  of  the  policies  in  ques- 
tion, and  inquiring  what  sum  the 
office  would  give  if  they  were  de- 
livered up  to  be  cancelled  : — Held, 
that  this  was  a  sufficient  notice  to 
the  office  of  a  change  of  ownership. 
Ex  parte  Stright.  2  Dea.  &  Chit. 
314.  S.  C.  1  Mont.  502.  See  Ex 
parte  Tennyson^  1  M.  &  B.  87. 


The  assignment  of  a  policy  ^  mtMr- 
ancef  without  notice  to  the  office, 
does  not  prevent  the  operatkiii  of 
the  clause  of  reputed  ownership. 
Ex  parte  Tcunysoih  1832.  1  Moot 
&  B.  67. 

A.,  who  resided  at  Liverpod,  was  in 
the  habit  of  making  eonaigiUBaits 
of  goods  to  B.,  his  agent  in  Sooth 
America,  for  sale,  on  die  faith  of 
and  a|(dnst  which  consignmeDts  A. 
drew  bills  proportioned  to  tbar 
amount  to  be  paid  by  the  agent 
out  of  the  proceeds,  and  the  bilk 
were  negotiated  1^  the  iodorae* 
ments  of  C,  A*%  oorreipoDdeot  in 
London.  Some  of  the  hilb  so 
indorsed  were  refused  acoeptaooe 
by  the  agent.  C,  on  recriviog 
information  that  they  had  been  so 
dishonoured,  requested  that  A^ 
would  order  his  agent,  in  case  he 
did  not  pay  his,  AJn  drafts  imme- 
diately, to  hand  over  to  C.*s  agent 
such  property  as  he  had  of  A.^s 
of  an  equivalent  value  to  the  bills 
that  should  not  be  paid  by  him. 
A.  agreed  to  do  so,  bat  became 
bankrupt  before  his  order  to  trans- 
fer the  goods  reached  South  Ame- 
rica : — Held,  that  the  bargain  be- 
tween A,  and  C.  did  not  operate 
as  a  legal  or  equitable  assigimieot 
of  the  property  in  ^.'a  goods  held 
by  J3.,  his  agents  but  that  they 
remained  the  property  oi  A.  sX 
the  time  of  his  bankruptcy,  and 
passed  to  his  assignees.  CarvaOo 
V.  Bum,  1833.  4  Barn.  &  Add. 
382. 
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A.f  a  8hip-owner,  assigned  to  B.  the 
freight  earned  and  to  be  earned  by 
one   of  bis  ships,  and  afterwards 
chartered  her  to  C.for  a  voyage  to  S. 
The  outward  freight  was  paid  to  A. 
before  the  ship  sailed.     Tlie  char- 
ter-party afterwards  was  delivered 
to  B,   by  ^.'s  direction,  and  B. 
gave  notice  of  the  assignment  to 
C.     Afterwards,   but  before   the 
ship   returned.  A,  became  bank- 
rupt:— Held,  that  the  homeward 
freight  was  not  in  ^.'s  order  and 
disposition  at  his  bankruptcy,  and 
therefore  that  B.  was  entitled  to  it. 
Douglas  V.  Rw9dl,  1831.     4  Sim. 
524. 

A  ship-owner  assigned  fifteen-six- 
teenths of  a  ship  to  his  creditor,  in 
trust  to  sell  and  retain  his  debt, 
and  afterwards  became  bankrupt. 
The  ship  was  afterwards  sold  : — 
Held,  that  the  creditor  must  bear 
his  proportion  of  the  seamen*^ 
wi^es  and  other  expenses  on  ac- 
count of  the  ship.  Douglas  v. 
Ru$$eli,  1831.     4  Sim.  533. 


AUCTION  DUTY. 

In  an  action  at  the  suit  of  the  king 
against  an  auctioneer^  upon  the 
bond  given  to  make  returns  of 
sales  by  auction,  held  upon  de- 
murrer to  the  surrejoinder,  that 
an  estate  which  has  been  mort- 
gaged by  a  person  who  has  be- 
come bankrupt,  and  is  sold  by 
auction  by  direction  of  the  as- 
signees^ and  with  the  concurrence 


of  trustees  appointed  to  sell  the 
estates  to  discharge  incumbrances, 
&c.,  or  with  the  consent  of  the 
mortgagees,  is,  by  the  stat.  6  Geo. 
4.  c.  16.  s.  98.  exempt  from  the 
auction  duty.  Alt.  Gen,  v.  fFm- 
stanley,  1831.     5  Bli.  N.  S.  130. 

BANKRUPT. 

See  also  Certificate — Desckiption 
OF  Bankrupt. 

Court  will  not,  under  any  circum- 
stance, before  hearing,  order  bank- 
rupt to  give  security  for  costs. 
Motion  for  it  refused,  with  costs, 
to  be  set  off  against  those  due 
from  bankrupt.  Ex  parte  Munk. 
2  Dea.  &Ch.  120. 

If  the  bankrupt  refuses  to  join  in  the 
conveyance  of  any  part  of  his  es- 
tate, the  Court  will  make  an  order 
for  him  to  do  so,  under  the  6  Geo, 
4.  c.  16.  s.  78.  Ex  parte  Jackson, 
2  Dea.  &  Ch.  458. 


A  summary  application  being  made 
against  three  attornies,  jointly,  to 
pay  over  to  the  assignees  a  sum 
of  money  which  they  had  received 
as  the  bankrupt's  solicitors,  under 
an  order  of  the  Court  of  Chan- 
cery : — Held,  not  sustainable,   as 
they  were  not  all  collectively  at- 
tornies of   this    court.      Qiujere, 
whether  such  an  order  would  have 
been  made  if  they  had  been  all 
attornies  of  this  court.     Ex  parte 
Hicks,  1833.   2  Dea.  &  Chit.  573. 
S.  C.  1  M.  &  B.  ^56. 
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The  solicitor  for  the  petitioning  cre- 
ditor, on  the  commission  heing 
superseded^  writes  to  the  bank- 
rupt, "  I  am  ready  and  hereby 
offer  to  allow  and  pay  the  costs" 
incurred  by  the  bankrupt  in  pe- 
titioning for  the  supersedeas:" — 
Held,  that  the  solicitor  was  per- 
sonally liable  on  this  undertaking, 
and  that  the  bankrupt  might  pe- 
tition for  an  order  on  the  solicitor 
to  pay  these  costs,  notwithstand- 
ing a  subsequent  commission  had 
issued  against  him,  under  which 
he  had  not  obtained  his  certificate, 
his  assignees  disclaiming  all  in- 
terest in  the  matter.  Ex  parte 
Bentley,  1833.  2  Dea.  &  Chit. 
578. 

On  the  hearing  of  a  petition  to  re- 
verse the  adjudication,  the  bankrupt 
is  entitled  to  have  copies  of  the  de- 
positions, to  enable  him  fairly  to  dis- 
pute the  bankruptcy.  Ex  parte 
Jackson,  1833.  2  Dea.  &  Chit. 
601.    S.  C.  1  M.  &  B.  394. 

Costs  will  not  be  given  against  a 
bank^^pt  upon  petition  to  annul 
a  fiat.  Ex  parte  Heath,  1832. 
1  Mont.  &B»  116. 

'the  wife  of  a  convicted  felon  sen- 
tenced to  transportation  beyond 
seas  for  the  term  of  fourteen  years, 
but  removed  to  and  confined  on 

.  board  one  of  the  hulks  in  this 

I 

k;:Opuntry,  is  liable  to  be  made  a 
tMokrupt,  if  she  trade  on  her  own 
I 


account,  although  she  is  in  the 
habit  of  visiting  her  husband,  and 
holding  communications  with  him 
during  his  confinement.  Ex  parte 
Franks,  I  Moore  &  Scott,  1. 

A  general  release  by  a  creditor  to  a 
bankrupt  is  not  sufficient  to  ren- 
der the  bankrupt  a  competent 
witness  for  the  creditor,  where  the 
result  of  his  testimony  would  give 
the  creditor  a  right  to  prove  under 
the  commission.  The  creditor 
ought  also  to  give  a  release  to  the 
assignee  of  all  claim  on  the  bank- 
rupt's estate,  and  the  bankrupt 
ought  to  release  his  claim  to  the 
surplus.  Perryman  v.  SteggaU, 
8  Bing.  369.  S.  C.  1  Moore  &  S. 
540. 

BANKRUPT'S  ALLOWANCE, 

Where  bankrupt's  estate  is  exactly 
suflScient  to  pay  10s.  in  the  pound, 
he  is  not  entitled  to  5  per  cent, 
allowance:  and  dividend  being 
declared,  he  cannot  claim  any  al- 
lowance out  of  it.  Ex  parte  Pf- 
theridge.  2  Dea.  &  Chit.  137. 
S.C.  1  M.  &B.  161. 

One  of  two  assignees  admits  in  the 
audit  paper^  previous  to  adividend, 
.  that  a  certain  sum  was  reserved  by 
the  assignees^  applicable  to  future 
claims.  The  bankrupt,  on  a  peti- 
tion for  his  allowance  after  die 
death  of  this  assignee,  is  entided 
to  an  inquiry  whether  any  part  of 
that  sum  ever  came  to  the  hands 
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of  the  surviving  assignee.  Ex 
parte  Coombes.  2  Dea.  &  Chit. 
319. 

BANKRUPT'S  COMPETENCY 

AS  WITNESS. 
The  bankrupt's  affidavit  in  support 
of  the  respondent's  case  is  ad- 
missible in  evidence,  notwithstand- 
ing he  has  previously  made  one 
in  support  of  the  petition.  But 
when  the  party  is  dead,  who  could 
best  have  answered  such  affidavit, 
the  bankrupt's  allegations,  uncor- 
roborated, will  not  go  for  much. 
Ex  parte  Gwynn.%  Dea.  &  Chit. 
12. 

On  a  petition  by  assignees  to  super- 
sede a  commission,  the  bankrupt's 
affidavit  is  admissible  to  show  that 
the  commission  was  fraudulently 
concerted.  Ex  parte  Bellwood. 
%  Dea.  &  Chit.  37. 

W.  a  horse  contractor,  lets  out  a  cart 
horse  on  hire  to  N,  and  Co.  who 
have  it  in  their  possession  more 
than  a  twelvemonth,  and  then 
became  bankrupt:  Held,  that  it 
does  not  pass  to  their  assignees,  as 
being  in  their  reputed  ownership. 
On  a  petition  by  the  owner,  for 
the  re-delivery  of  the  horse,  and  a 
viv&voce  examination  of  witnesses, 
the  bankrupt  is  an  incompetent 
witness.  Ex  parte  Wiggins.  % 
Dea.  &  Chit.  %Qd.  S.  C.  1  Mont. 
&  B.  168. 

BANKRUPT'S  EXAMINATION. 
The  bankrupt's  examination  cannot 


be  read  as  evidence  against  a 
third  party  who  had  no  power  of 
cross-examining  him.  Notice  of 
reading  also  necessary.  Ex  parte 
Amshy.  %  Dea.  &  Chit.  212. 

Semhle.  A  bankrupt  is  bound  to 
disclose  his  property  although  an 
indictment  is  pending  against  him 
for  concealing  it,  &c.,  and  although 
his  answer  may  tend  to  criminate 
him.  CratSf  J.  dubitante.  In  re 
Heath.  2  Dea.  &  Chit.  214.  S.  C. 
1  M.  &  B.  184. 

A  bankrupt  is  bound  to  disclose  his 
property,  although  his  answer  may 
tend  to  convict  him  of  concealing 
his  effects.  In  re  Peaks.  2  Dea. 
&  Chit.  226.  S.  C.  1  M.  &  B. 
215. 

A  bankrupt  is  bound  to  answer 
touching  his  estate,  although  his 
answer  may  tend  to  convict  him  of 
perjury  on  a  former  occasion,  and 
of  concealing  his  effects.  Cross^  J. 
dissent,  on  the  ground  of  the  as- 
signees' motive  in  putting  the 
question.  In  re  Smith.  2  Dea. 
&  Chit.  230.  S.  C.  1  M.  &  B. 
203. 

Where,  from  unavoidable  accidentt 
the  Commissioners  are  prevented 
from  meeting  to  take  the  bank- 
rupt's last  examination,  the  Court 
will  appoint  another  day  for  that 
purpose.  Ex  parte  Wilson,  2  Dea. 
&  Chit.  388. 
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Where  a  bankrupt  hai  sold  goods  to 
a  party  for  a  price  considerably 
lower  than  what  he  gave  for  them, 
the  purchaaer,  when  auramoned 
before  the  CoanDiaiioner  for  ex- 
amination, is  bound  to  answer  the 
queation  "  to  whom  did  you  sub- 
sequently sell  these  goods;"  for 
it  materially  concerns  the  estate  of 
the  bankrupt,  to  ascertain  whether 
the  sale  by  him  was  boitd  Jide. 
htrtFalk.     %  Dea.  &  Chit.  415. 

BANKRUPT  EXECUTOR. 

Bankrupt  executor  ordered  to  prove 
against  his  own  esute,  and  the 
assignees  to  pay  the  dividends  into 
the    hands    of   the    Accountant- 

.  genera),  to  the  credit  of  a  cause 
pending  for  the  administration  of 
assets.  Ex  fane  Colmm,\%S3.  2 
Dea.  &  Chit.  £64. 

BANKRUPT'S  SURRENDER. 
Where  a  bankrupt  omits  to  surrender 
within  the  given  time,  the  Court 
will,  under  some  circumstances, 
appoint  a  fresh  meeting  to  take 
his  surrender.  Ex  parte  Jeffreys. 
2  Dea.  &  Chit.  8G. 

Before  the  bankrupt  petitions  to 
supersede,  he  must  surrender  to 
the  fiat,  notwithstanding  he  pre- 

.    Kilts  the  petition  previous  to  the 

Ipiration  of  the  43  days.  Ex 
He  Dralx.  %  Dea.  &  Chit. 
I 


Although  the  adjudication  has  been 
reversed)  a  creditor  has  no  right 
to  the  annulling  the  fiat,  even  on 
a  petition  presented  before  the 
42d  day,  if  up  to  the  hearing  of 
the  petition  the  bankrupt  has 
never  surrendered.  Ea  fortt 
Clarke.  2Dea.&  Chit.  194.  £.  C. 
1  M.  &  B.  379. 

A  bankrupt  who  had  never  surm- 
dered,  was  restrained  by  order  ftom 
proceeding  in  actions  against  the 
assignee*  and  a  purchaaer  under 
the  commission,  to  try  its  validity, 
after  long  acquiescetKe,  and  acta  of 
co-operation  in  the  proceedingt 
consequent  upon  the  commiasioo, 
done  by  him  or  under  his  autho- 
rity. Ex  parte  Hornby,  1832. 
1  Mont.  ttB.  1. 


The  Court  refused  to  9up< 

commission  upon  consent,  a*  one 
of  the  bankrupts  had  not  suirea- 
dered,  but  superseded  as  to  the 
bankrupt  who  had  surrendeied. 
Ex  parU  KnowUon,  1833.  1 
Mont.  &  B.  41(>. 


BANKRUPT  TRUSTEE. 

Where  a  trustee  beconoes  bankrupt, 
a  new  one  may  be  appointed,  on 
petition,  without  any  reference  to 
the  master;  although  the  baitk- 
rupt  had  no  portion  of  the  tnut 
property  in  his  hands.  Ex  ftrlr 
B»fery,  1833.  X  Dea.  &  Chit. 
576. 
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Bankrupt  trustee  ordered  to  be  re- 
moved, and  to  convey  the  trust 
properly  to  a  new  trustee,  unde^ 
the  79th  section  of  the  Bankrupt 
Act ;  but  no  necessity  for  the  as- 
signees to  join  in  the  conveyance. 
fix  parte  Painter,  1833.  2  Dea. 
&  Chit.  S84. 


BILLS  OF  EXCHANGE. 

See  alto  Accommodation  Bill— 
Cross  Bills. 

A.  discounts  for  K.  &  Co.,  who  after- 
wards become  bankrupt,  three  bills 
drawn  by  K.  &  Co.,  on  D.  and  S. 
One  of  the  bills  becomes  due  be- 
fore the  bankruptcy,  and  the  two 
others  afterwards;  none  of  them 
are  paid  by  the  acceptors,  and  j4. 
gives  no  notice  to  X.  &  Co.  of  their 
dishonour: — Held,  that  A,  could 
not  prove  the  first  bill,  but  might 
prove  the  two  others.     K.  &  Co, 
also  sent  to  A,   five  other  bills 
drawn  by  them  on  D.  and  5.,  and 
received  from  him,  in  return,  his 
acceptances  for  the  precise  amount, 
which  they  discounted  with  their 
own  bankers,  but  none  of  which 
being  paid  by  A.  (who  became 
bankrupt  himself  before  they  fell 
due)    they   were    proved    by   the 
holders  under  K.  &  Co.'s  commis- 
aion,  A.  having  never  negotiated 
the  five  bills  sent  him  by  K,  & 
Co.  :  — Held,    that   his   assignees 


could  not  prove  them  under  K,  8c 
Co.'s  commission.  Ex  parte  So- 
iarte.     2  Dea.  &  Chit.  261. 

Where  the  drawer  of  a  bill  of  ex- 
change deposits  it  with  a  creditor, 
giving  him  authority  to  receive  the 
proceeds,   and    apply   them    in  a 
specified  way,  if  the  creditor,  after 
an   act    of    bankruptcy   by  such 
drawer,  gives  up  the  original  bill 
to  the  acceptor,  (taking  another 
bill  in  lieu  of  it,)  this  is  a  conver- 
sion by  the  creditor,  and  the  assig- 
nees of  the  drawer  may  support 
trover.    Robson  v.  Roiis,  1  Mood. 
&  R.  238. 


BILL-BROKER. 

The  charge  of  1  Os.  per  cent,  for  com- 
mission, besides  the  legal  interest 
on  a  loan  of  money,  is  not  usuri- 
ous, if  it  is  referable  to  trouble 
and  expense  bondjide  incurred  by 
the  lender ;  although  he  may  not 
be  a  banker,  or  a  person  engi^ed 
in  trade ;  or,  although  the  money 
lent  is  his  own,  and  not  that  of 
other  persons.  Ex  parte  (hoyn. 
2  Dea.  &  Chit.  12. 

A  bill-broker,  in  order  to  get  a  bill 
discounted  at  4  per  cent,  takes 
upon  himself  the  responsibility  of 
indorser,  and  charges  his  princi- 
pal 5  per  cent,  discount,  which  is 
the  lowest  sum  at  which  he  could 
have  done  the  business,  except  for 
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his  indorsement :— Held,  that,  al- 
though he  also  cliarged  10«.  per 
cent,  for  his  trouble,  &c.,  it  was 
not  usury,  and  that  he  was  entitled 
to  do  so  for  his  del  credere  commis- 
sion. Ex  parte  Gou.  2  Dea.  & 
Chit.  240. 

BOND. 

A  bankrupt,  previous  to  his  bank- 
ruptcy, gave  a  bond  to  trustees  for 
the  payment  of  5000/.  and  interest, 
as  a  provision  for  his  daughter  on 
her  marriage.   The  trustees  having 
proved  the  amount  under  the  com- 
mission, a  petition  was  presented 
to  expunge  the  proof,  the  bank- 
rupt alleging  that,  when  the  bond 
was  given,  it  was  understood  be- 
tween him  and  the  obligees,  that  ic 
was  only  to  be  available  in  the 
event  of  the  success  of  a  certain 
speculation : — Held,  that  such  pa- 
rol evidence  was  not  admissible  to 
control  the  absolute  eflfect  of  the 
bond.     Ex  parte  Morley.     ft  Dea. 
&  Chit.  50. 


B.  and  C.  being  indebted  to  A,^  give 
a  joint  and  several  bond.  A. 
takes  (as  part  of  the  same  se- 
curity) a  joint  warrant  of  attorney, 
and  enters  up  a  joint  judgment 
B.  and  C.  become  bankrupt: — 
Held,  that  the  bond  is  merged  in 
the  judgment,  and  that  A,  can 

fpnyve  against  the  joint  estate 
I.  and  C.    Ex  parte  CAristy. 


2  Dea.  &  Chit  155.     S.  C.  1  M. 
&  B.  S5Z. 

CERTIFICATE. 

See  alto  Masters'  Certificate. 

Where  the  bankrupt's  certificate  has 
been  stayed  at  the  instance  of 
creditors,  who  afterwards  with- 
draw their  opposition  to  it,  and 
appear  by  counsel  to  consent  to  iu 
allowance,  the  Court  will  allow  the 
certiGcate,  without  the  usual  ex- 
planatory affidavit  of  the  abseooe 
of  collusion.  7a  re  Hall.  2  Dea. 
&  Chit.  44. 

It  is  no  objection  to  the  proof  of  a 
debt  under  a  third  commiasioii, 
that  the  creditor  might  have  proved 
it  under  the  second  commissioo, 
under  which  the  bankrupt  has  ob- 
tained his  certificate,  if  the  bank- 
rupt has  not  paid  1 5s.  in  the 
pound  under  the  aeoond  commis- 
sion. Ex  parte  Morley.  2  Dea. 
&  Chit.  45. 

Where  order  of  Court  is  necessary  to 
enable  a  party  to  prove,  he  cannot 
vote  or  sign  certificate;  for  in- 
stance, trustees,  executors,  &c. 
Ex  parte  Wyatt.  ft  Dea.  «r  Chit, 
211. 


A  power  of  attorney  firom  a  creditor  re- 
siding abroad  to  sign  the  bankrupt's 
certificate,  is  sufficiently  audien- 
ticated    by  the  attestation  of  a 
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notary  public,  without  any  affida- 
vit to  verify  the  signature.  Ex 
parte  Myers,  %  Dea.  &  Chit. 
406. 

A  power  of  attorney  to  sign  a  bank- 
rupt's certificate,  executed  by  a 
creditor  resident  abroad,  is  suffi- 
ciently authenticated,  if  attested 
by  the  British  consul.  Ex  parte 
Wilkinson,  1833.  2  Dea.  &  Chit. 
585.     S.  C.  1  M.  &  B.  257. 

A»  gpranted  an  annuity  tn  B.,  and 
covenanted  to  charge  any  pro- 
perty that  he  might  become  pos- 
sessed of  at  his  wife's  death,  either 
under  her  will  or  otherwise,  with 
the  payment  of  the  annuity.  A, 
became  bankrupt,  and  aflerwards 
obtained  his  certificate,  and  then 
his  wife  died,  having,  under  a 
power  in  her  settlement,  be- 
queathed to  him  an  annuity  of 
700/.  A,  was  decreed  to  execute 
a  proper  deed,  to  charge  the  an- 
nuity of  700/.  with  payment  of 
the  annuity  granted  to  B,  Lyde 
v.  Mynn,  1831.     4  Sim.  505. 

An  annuity  granted  by  A,  to  B,  was 
secured  by  a  covenant  by  C,  a 
surety,  to  pay  the  annuity  in  case 
A.  made  default,  and  by  a  judg 
ment  for  2, 1 00/.  entered  up  against 
A.  and  C.  The  annuity  remained 
unpaid  from  January  18^3,  A, 
having  lefl  the  country ;  and  in 
February  1824,  C  became  bank- 
rupt, and  afterwards  obtained  his 

you  lu 


certificate.  C.  having  died,  B, 
filed  a  bill  to  have  the  arrears  of 
the  annuity  paid  out  of  his  real 
and  personal  estates  : — Held,  that 
neither  the  value  of  the  annuity, 
nor  the  sum  due  on  the  judgment, 
was  provable  under  C.'s  com- 
mission, and  therefore,  that  his 
certificate  was  not  a  bar  to  the 
plaintifTs  demand.  Johnson  v« 
Cofnpton,  1830.     4  Sim.  37. 

By  a  discharge  under  the  insolvent 
debtors'  act,  debts  contracted  by 
the  wife  of  the  insolvent  dum 
sola  are  extinguished,  and  do  not 
revive  against  her  upon  the  de^th 
of  the  husband.  Lockwood  v, 
Salter.    2  Nev.  &  M.  255, 

That  which  is  called  "  the  separate 
property  of  the  wife,"  consisting 
of  property  in  which  the  legal 
ownership  is  in  others,  though 
held  for  her  benefit,  cannot,  in  a 
court  of  law,  affect  the  operation 
of  the  discharge  of  the  husband 
under  the  insolvent  debtors'  act, 
or  of  his  bankruptcy  and  certi- 
ficate, in  extinguishing  the  ante- 
nuptial debts  of  the  wife.  If  it 
could,  the  existence  of  such  pro- 
perty should  be  replied  specially 
to  a  plea  setting  up  such  dis- 
charge, &c.,  but  would  form  no 
objection  to  such  a  plea  on  de- 
murrer.    Ibid, 

A.,  being  a  joint  surety  with  B.  for 
C,  is  compelled  to  pay  the  debt 

3  A 
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after  ttie  bankruptcy  of  B.  The 
certificate  of  B.  is  no  anawer  to 
the  actioQ  of  A.  for  contribution . 
ClemenlM  v,  Langley,  ft  Nevile  &■ 
M.  S69. 

It  is  a  good  answer  to  a  plea  of 
bankruptcy,  that  the  certificate 
was  obtained  by  fraud,  though  the 
enactment  to  that  eflTect,  5  Geo. 
2.  c.  30.  a.  7.  is  not  repeated  in 
6  Geo.  4.  c.  16.  Home  v.  Ion, 
1832.     4Bam.  &  Adol.  78. 

By  6  Geo.  4.  c.  16.  a.  127.  if  a  trader 
has  been  bankrupt  before,  and 
does  not  pay  15j.  in  the  pound 
under  the  second  commission,  his 
person  only  is  protected  by  the 
certificate,  and  his  future  effects 
rest  in  the  assignees.  Roberlton 
V.  Score,  1832.  2  Barn.  &  Adol.' 
338. 

The  signature,  by  power  of  attorney, 
to  a  certificate,  admitted,  although 
the  power  was  not  strictly  formal. 
Ex  parte  Wilkinion,  ISSS.  1  Mont. 
&  B.  257. 

The  statute  G  Geo.  *.  c.  16.  s.  127. 
which  lests  in  assignees  the  fu- 
ture efTecis  of  a  bankrupt,  who  had 
before  been  bankrupt,  or  taken 
the  benefit  of  an  insolvent  act, 
and  has  not  paid  1  Us.  in  the  pound 
under  the  subsequent  commission, 
docs  not  apply  to  a  bankrupt  who 
had  obtained  his  certificate  under 
such  subsequent  commission,  be- 
fore   that    statute    passed;     and 


EX.  Claim. 

therefore,  where  J.,  aller  being 
discharged  under  an  ioaolTent  act, 
had  a  commissioo  of  bankrupt 
issued  against  him,  and  obtained 
bis  certificate  before  the  paaiing 
of  6  Geo.  4.  c.  16.,  but  did  not  pqr 
IS».  in  the  pound,  and  he  mt 
afterward*  sued  oo  ■  bmd  exe- 
cuted before  hia  dwcharge  nnder 
the  insolvent  kct,  bm  not  inaerted 
in  his  schedule: — Held,  that  bi* 
certificate  did  not  bar  the  action. 
Caren  t.  EAimniU,  1892.  4  Bam. 
&  Ado).  351. 

CLAIM. 
A  sheriff  having  seized  a  dcfendaat's 
gooda,  against  whom  a  cacmit- 
sion  of  bankrupt  bad  subaequently 
issued,  the  goods  were  cl  aimed  by 
A.  B.  and  C.  D.,  the  aaa^piecs  ; 
upon  which  the  sheriff  deliveri  up 
the  goods  to  them,  taking  from 
them  a  joint  bond  of  indemiuty 
against  all  losa,  charges,  &c., 
which  he  might  sustain  by  quitting 
posBessian  and  re  turning  tmil* 
bona.  An  action  is  btooght  against 
the  sheriff  by  the  executim  cre- 
ditor for  a  false  return,  and  a  ver- 
dict returned  against  him  for  8001. 
j1.  B.,  one  of  the  co-obligors  in 
the  bond,  afterwards  becomei 
bankrupt,  but  before  the  sheriff 
had  paid  the  amount  of  the  ver- 
dict :  —  Held,  that  the  aberiff 
could  not  as  yet  prove  under  tfaii 
bond,  having  sustained  no  actoil 
pecuniary  loss ;  but  as  the  da- 
mage   was    inchoate,  he  was  «d- 
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titled  to  have  a  claim  entered, 
with  a  reservation  of  dividends. 
Ex  parte  Marshall,  1833.  2  Dea. 
&  Chit.  589.    S.  C.  1  M.  &  B.  242. 

COLLUSION. 

See  also  Fraud. 

When  the  bankrupt's  certificate  has 
been  stayed  at  the  instance  of  cre- 
ditors, who  aflerwards  withdraw 
th^ir  opposition  to  it,  and  appear 
by  counsel  to  consent  to  its  allow- 
ance, the  Court  will  allow  the 
certificate,  without  the  usual  ex- 
planatory affidavit  of  the  absence 
of  collusion.  In  re  HalL  2  Dea. 
&  Chit.  44. 

COMMISSIONERS, 

Report  and  Fmding, 

When  the  Commissioners  find  the 
petitioning  creditor's  debt  insuf- 
ficient to  support  the  fiat,  they 
should  also  expressly  find,  that 
the  debt  proposed  to  be  substi- 
tuted was  incurred  not  anterior 
to  the  petitioning  creditor's  debt. 
E»  parte  Hunter,  1832.  2  Dea. 
&  Chit.  507. 

Although  a  Commissioner  has  no 
powefi  under  the  106th  section  of 
6  Geo*  4.  c.  16.  to  charge  the 
fMsignees  with  monies,  which  but 
for  their  wilful  default  they  might 
bave  received;  yet  where  he  charged 
them  with  certain  sums  as  received 
<*  by  themselves,  or  ,  their  solici- 


tors," the  Court  referred  it 
back  to  him  to  ascertain  the 
amount  which  the  assignees,  or 
any  person  for  them,  had  received, 
or  which  but  for  their  wilful  de- 
fault might  have  been  received. 
Ex  parte  Keys  and  Ex  parte  JVes- 
tow,  1833.    2  Dea.  &  Chit.  633. 

COMMITTAL. 

Semhh.  This  Court  has  no  power 
to  commit,  on  an  adjourned  exa- 
mination from  before  one  Com- 
missioner. In  re  Heath,  2  Dea. 
&  Chit.  214.  5.  C.  1  M.  &  B. 
114. 

COMPOSITION. 

Time  for  opening  fiat  not  enlarged, 
to  give  effect  to  arrangement  for 
composition.  Re  Moody,  2  Dea. 
&  Chit.  210. 

By  a  deed  of  composition  entered 
into  by  the  bankrupt  with  his 
creditors,  dated  5  September  1831, 
he  agreed  to  pay  them  10«.  in  the 
pound  by  two  instalments  of  5s, 
each ;  in  consideration  of  which 
the  creditors  covenanted  to  release 
him  from  his  debts,  as  soon  as 
both  instalments  were  paid.  This 
deed  was  executed  only  by  the 
major  part  of  the  creditors.  Afler 
the  payment  of  the  first  instalment, 
on  the  31st  October  1831,  a  com- 
mission issued  on  an  act  of  bank- 
ruptcy committed  in  June  1831  : 
— Held,  that  the  creditors  who 
had  received  the  first  instalment, 

3  a2 
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were  entitled  to  prove  for  the  re- 
sidue of  their  debts,  without  re- 
funding the  amount  of  the  instal- 
ment. Ex  parte  Wood,  1834.  2 
Dea.  &  Chit.  508. 


COMPROMISE. 

Advertisement  in  <jazette  not  post- 
poned to  give  effect  to  compro- 
mise,  when  commission  is  not  dis- 
puted. Re  Hambden.  S  Dea.  & 
Chit.  209. 

CONCERTED  COMMISSION. 
On  a  petition  by  assignees  to  super- 
sede B  commiHsion,  the  bankrupt's 
affidavit  is  admissible  to  show 
that  the  coirnnisBion  was  fraudu- 
lently concerted.  Ex  parte  BeU- 
tvood.    2  Dea.  &  Chit.  37. 

The  act  1  &  2  fVill.  4.  c.  5a.  s.  42. 
does  not  give  validity  to  com- 
missions  of  bankrupt  founded 
on  concerted  acts  of  bankruptcy  ; 
and,  therefore,  the  execution  of  a 
deed,  whereby  a  trader  assigns  all 
his  propeity  to  a  trustee  for  the 
benefit  of  all  his  creditors,  is  not 
sn  act  of  bankruptcy  sufficient  to 
support  a  commission,  founded  on 
the  petition  of  a  creditor  who  was 
either  party  or  privy  to  such  deed. 
MarthtUl  V.  Barkworth,  183S.  4 
Ban.  &  Adol.  508. 


;h  a  concL-rteil  commission  or 

ki  bankruptcy  is  protected  by 

Ul.  i.  c.  S6.  s.  42.  a  con- 


certed act  of  bankruptcy  is  Hill  ■ 
nullity.  MoTihall  v.  Barimottk, 
1  Nevile  &  M.  279. 

CONCORDAT. 
Where  parties  have  become  bank- 
rupt in  France,  but  have  been  re- 
instated in  their  afiairs  by  a  rm- 
cordat,  it  is  not  necessary  in  an 
action  brought  by  them  for  money 
due  to  them  before  ibeir  bank- 
ruptcy, to  prove  that  tbey  have 
performed  their  part  of  the  etm- 
cordat ;  but  they  ahould  show,  that 
the  action  is  brought  with  the 
assent  of  the  Commissioners  named 
therein.  Orr  v.  Bronme,  1833.  i 
Car.  &  P.  414. 

CONDITIONAL  ORDER. 

See  Obdsk,  Special  and  Coxm- 

TIONAL. 

CONDUCT  OF  SALE. 

See  alto  Sale. 
Where  an  equitable  mortgagee  » 
also  an  assignee,  a  solicitor  will 
be  appointed  to  take  the  account, 
and  conduct  the  sale.  Ex  parte 
LecM.    2  Dea.  &  Chit.  360. 

CONSENT. 
Where  all  creditors  consent  to  a 
supersedeas,  except  A^  wbo  ti 
abroad,  and  B.  holds  a  power  <£ 
attorney  from  A.,  authorising  him 
to  consent : — Held,  that  B.  was 
entitled  to  consent ;  and  an  at- 
tested copy  of  the  power  was  oT' 
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dered  to  be  filed  with  the  pro- 
ceedings. Ex  parte  Hamilton. 
2  Dea.  &  Chit.  139. 

The  publication  of  the  advertise- 
ment of  a  bankruptcy  will  not  be 
postponed,  although  a  large  ma- 
jority of  the  creditors  consent. 
Ex  parte  Ruffenstein,  1832.  1 
Mont.  &  B.  84. 

Upon  supersedeas  by  consent,  a  pur- 
chaser is  entitled  to  be  indemni- 
fied against  judgments  outstand- 
ing before  the  bankruptcy.  Ex 
parte  Lautour,  1832.  1  Mont.  & 
B.  89. 

Consent  of  official  assignee  to  super- 
sedeas, upon  consent  of  creditors^ 
not  necessary.  Ex  parte  Parker^ 
1833.     1  Mont.  &  B.  412. 

CONSIDERATION. 

The  giving  up  of  a  business,  in  con- 
sideration of  an  annuity,  is  not 
such  a  consideration  as  can  be 
Valued  under  the  6  Geo.  4.  c.  16. 
s.  54. ;  that  section  being  confined 
to  money  considerations.  Ex  parte 
Sdxe.  2  Dea.  &  Chit.  172.  S.  C. 
1  M.  &B.  134. 

CONSOLIDATION  OF 
ESTATES. 

Where  the  joint  and  separate  cre- 
ditors, at  a  meeting  duly  convened 
for  that  purpose,  agree  to  consoli- 
date the  two  estates,  the  Court 
will  refer  it  to  the  Commissioner 


to  inquire,  whether  such  consolida- 
tion is  for  the  general  benefit; 
but  will  not,  upon  such  a  resolu- 
tion alone,  bind  the  interests  of 
the  absent  creditors  of  both  classes. 
Ex  parte  Part.    2  Dea.  &  Chit.  1. 

Joint  and  separate  estates  are  not 
consolidated,  when  it  is  practicable 
to  keep  them  separate.  Ex  parte 
Slieppardy  1833.  1  Mont.  &  B. 
415. 

CONSPIRACY. 

See  Indictment. 

CONTEMPT. 

Where  a  former  petition  of  the  bank- 
rupt was  by  the  Vice-Chancellor 
dismissed  on  the  merits,  with  costs 
to  be  paid  by  the  bankrupt, — who 
continues  in  contempt  for  non-pay- 
ment of  them, — he  has  no  locus 
standi  in  this  Court,  being  consi- 
dered in  contempt  of  this  Court 
also ;  and  former  decision  on  same 
matter  held  an  estoppel.  Ex  parte 
Munk.     2  Dea.  &  Chit.  120. 

CONTINGENT  DEBT. 

A  sheriff  having  seized  a  defendant's 
goods,  against  whom  a  commission 
of  bankrupt  had  subsequently  is- 
sued, the  goods  were  claimed  by 
A.  B.  and  C.  D.  the  assignees ; 
upon  which  the  sheriff  delivers 
up  the  goods  to  them,  taking  from 
them  a  joint  bond  of  indemnity 
against  all  loss,  charges,  &c.  wmch 
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he  might  sustain  by  (juitting  pos- 
1  and  retuniing  nulla  bona. 
An  action  is  brought  against  the 
BheTifi*  by  the  execution  creditor 
for  a  false  return,  and  a  verdict 
returned  against  him  for  800/. 
A.  B.,  one  of  the  co-obligors  in 
the  bond,  afterwards  becomes 
bankrupt,  but  before  the  sheriff 
had  paid  the  amount  of  the  ver- 
dict : — Held,  that  the  sheriff  could 
e  under  this  bond, 
having  sustained  no  actual  pecu- 
niary loss  ;  but  as  the  damage  was 
inch  I 

a  claim  entered, 

of  dividends.  Ex  parte  Marshall, 
1833.  2  Dea.  &  Chit.  589.  S.  C. 
1  M.  &  B.  242. 


IV.  S.   by  settlement   made   on  Ii 
marriage  covenanted  chat  his  e: 
should,     within     twel^ 
months  after  his  decease,  pay 
his  wife's  trustee   tOOOl.  with  ii 
terest  from  the  time  of  his 
in  trust  to  pay  the  interest  to  the 
wife  for  her  life,  in 
vived  him,  and  after  her  death  the 
principal  to  be   divided  between 
the  children  of  the  marriage ;  and, 
if  i'..ey  had  no  child  or  children, 
to  the  snrvivor  of  them,  W,  S.  and 
his  wife,  his  or  her  executors,  &c. 
W,  S.  became  bankrnpt,  the  wife 
being  Atili  alira  : — Held,  that  the 
KM.  was  a 
iHngency, 
Btatute 
td  that 


X.  Ojntnct. 

the  valuation  should  be  the  preM 
worth  of  4000/.,  payable  twel 
months  afWr  the  death  of  the  ban 
rupt.  Ex  parte  Tmdal.  1  Moc 
&  Scott,  607.    S.  C.  Mont.  S'l 


CONTRACT. 

A  bankrupt,  while  in  partnership  w\ 
£.,  deposits  a  lease  with  a  ci 
ditor,  and  the  parttKrship  is  aftt 
wards  dissolved,  when  certain  i 
rangemeuts  are  made  between  t 
bankrupt  and  the  solvent  partne 
Held,  that  no  subsequent  arrang 
ment  of  this  kind  will  affect  t 
rights  of  the  creditor  under  t 
original  deposit,  and  that  be 
entitled  to  the  usual  order  for  i 
sale  of  the  properly.  £x  pm 
Booth,  i  Dea.  &  Ch.  59. 

C  &  Co.,  before  their  bankruptc 
guarantee  to  A.  the  payment 
3001.  for  tlie  erection  by  him  of 
sugar-mill  for  D.,  on  the  prodn 
tion  of  a  certificate  by  an  engine 
that  the  mill  was  erected  accon 
ing  to  the  terms  of  a  certain  sp 
ciUcation.  A,  produces  a  cerl 
ficaie  of  the  erection  of  the  nu 
stating,  however,  a  deviation  Iht 
the  original  plan,  with  the  conte 
ofZ>.;  upon  which  C.&Co.,wiil 
out  making  any  objection  to  tat 
deviation,  infbrraed  A.  it  was  m 
in  their  power  to  pay  the  money  :- 
Helil,  that  A.  might  pnve  Ii 
900/.  under  the  ftat  issued  i^ 
C.  &  Co.  Et  partt  AOwA  : 
I>e».&Cb.  S81. 
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citor),  to  ascertain  whether  the 
Commissioners  are  able  and  willing 
to  act ;  otherwise  they  are  liable 
to  the  costs  of  a  new  fiat,  if  it  be 
necessary,  from  the  inability  or 
unwillingness  to  act  on  the  part  of 
the  Commissioners  who  are  named 
in  the  renewed  fiat.  Re  Wilkinson. 
2Dea.  &  Ch.  112. 

Where  an  equitable  deposit  is  made, 
accompanied  with  a  memorandum, 
for  a  debt,  subsequently  discharged ; 
and  on  a  fresh  debt  contracted,  it 
is  verbally  agreed  that  the  deposit 
shall  continue  as  security  for  the 
latter  debt ;  the  mortgagee  is  not 
entitled  to  the  costs  out  of  the 
produce  of  the  sale.  Ex  parte 
Pigeon.     2Dea.  &Ch.  118. 

Where  an  order  made  in  bankruptcy 
reserves  further  directions  and 
costs,  a  subsequent  application  to 
the  Court,  as  to  the  costs  merely, 
may  be  entertftned  by  motion ;  but 
if  it  is  by  way  of  further  direc- 
tions, it  must  be  by  petition.  The 
solicitor  for  the  respondents  ought 
to  have  notice  of  such  an  applica- 
tion, as  well  as  the  respondents 
themselves.  Ex  parte  ShadboU, 
2  Dea.  &  Ch.  286. 

Where  affidavits  in  support  of  a  pe- 
tion  are  very  voluminous,  the  Court 
will  give  respondent  time  to  an- 
swer tliem,  upon  payment  of  costs, 
although  the  petition  is  in  the 
paper  for  hearing,  and_  twelve  days 


have  elapsed  since  the  affidavits 
were  filed.  Ex  parte  Wil&amsm. 
2  Dea.  &  Ch.  317. 

When  an  order  has  been  made  for 
the  taxation  of  the  solicitor's  bill 
of  costs,  sembley  that  a  subsequent 
petition  for  the  costs  of  the  taxa- 
tion cannot  be  heard,  until  the  mas- 
ter has  made  his  certificate,  nor 
unless  the  original  petition  is  also 
set  down  in  the  paper.  Ex  parte 
Elsee.     2  Dea.  &  Ch.  332. 

The  rule  that  no  petition  for  rehear- 
ing is  allowed  for  costs  only,  does 
not  apply  {conne  semble)  to  a  pe- 
tition for  a  rehearing,  on  the  ground 
of  an  erroneous  decision  on  the 
merits,  although  the  material  efiect 
of  such  decision  may  be  to  render 
the  party  liable  to  costs.  Ex  parte 
IThite.     2  Dea.  &  Ch.  334. 

Where  a  fiat  is  annulled  after  adjudi- 
cation, for  an  insufficient  act  of 
bankruptcy ;  it  is  always  at  the 
cost  of  the  petitioiiii^  creditor. 
Ex  parte  Flttcker.  2  Dea.  &  Ch. 
374. 

Semble,  that  when  a  petitioner  obtains 
a  condiuonal  order  of  the  Court, 
he  is  bound  to  prosecute  fudt 
order,  under  the  peril  of  pt3riiig 
costs  to  the  other  party.  Ex  parte 
Avsten.    2  Dea.  &  Chit.  384. 

Costs  of  the  ap^cation  to  substitote 
another  debt  for  the  debt  of  the 
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petitioning  creditor,  ordered  to  be 
paid  by  the  petitioning  creditor. 
Ex  parte  Lloyd,  1832.  2  Dea.  & 
Chit.  506. 

The  costs  of  proceedings  in  this 
Court,  under  a  London  fiat,  are  to 
be  referred  to  the  deputy  registrar 
for  taxation ;  the  duty  of  the  Com- 
missioner being  merely  to  tax  the 
petitioning  creditor's  costs,  and  the 
costs  of  the  assignees.  Ex  parte 
Rem/y  1833.    2  Dea.  &  Chit.  586. 

A  petition  cannot  be  reheard  to  vary 
a  former  order  merely  as  to  costs ; 
more  especially  when  that  order 
was  made  a  twelvemonth  ago,  and 
was  drawn  up  by  the  very  parties 
who  apply  to  vary  it.  Ex  parte 
Bumeli,  1833.   2  Dea.  &  Chit.  640. 

In  an  action  by  the  assignees  of  a 
bankrupt,  the  defendant  gave  no- 
tice of  his  intention  to  dispute 
the  petitioning  creditor's  debt,  the 
trading,  and  the  act  of  bankruptcy. 
At  the  trial,  the  cause  was  referred 
to  arbitration,  the  defendant  un- 
dertaking to  admit  before  the  arbi- 
trator the  debt,  trading,  and  act  of 
bankruptcy : — Held,  that  the  judge 
had  no  power  to  certify  for  the 
eosts  occasioned  by  the  notice, 
under  6  Geo.  4,  c.  16.  s.  90.^  the 
eause  not  having  been  actually 
tried  by  him,  Barthrop  v.  Ander- 
ion.  1  Moore  &  Scott,  361.  8,  C. 
8  Bing.  268. 


In  an  action  on  an  attorney's  bill  by 
the  assignees  of  the  attorney,  who 
had  become  bankrupt,  an  order  for 
taxing  the  bill  was  obtained,  on  an 
undertaking  to  pay  the  amount 
taxed,  with  the  costs  of  the  action, 
more  than  one-sixth  of  the  bill 
having  been  disallowed : — Held, 
that  the  costs  of  taxation  could  not 
be  allowed  to  the  plaintiff  as  costs 
in  the  action.  Featherstonhaugh  v. 
Keen,     1  Cromp.  &  M.  495. 

The  Court  will  not  grant  a  rule  for 
the  taxation  of  an  attorney's  bill  of 
costs,  at  the  instance  of  a  third 
party,  who  makes  the  application 
simply  for  the  collateral  purpose 
of  reducing  the  bill  so  low  as  to 
make  him  a  bad  petitioning  credi- 
tor. CUitterhuck  v.  Coombs,  1  Ne- 
vile  &  Mann.  209. 

Upon  an  affidavit  being  taken  off  the 
file  for  scandal,  the  solicitor  who 
filed  it  is  liable  for  all  costs  and 
expenses  as  between  solicitor  and 
client.  Ex  parte  Wake,  1833.  1 
Mont.  8:  B.  259. 

Costs  against  solicitor  for  improper 
petition.  Ex  parte  WiUianwm,  1 833* 
1  Mont.  &  B.  266. 

If  a  solicitor  refuses  to  deliver  the 
proceedings  to  the  assignees,  th^ 
order  is,  of  course,  with  costs.  Ear 
parte  Crowe,  1832.  1  Mont.  &  B. 
90. 
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Costs  will  not  be  given  against  a 
bankrupt,  upon  petition  to  annul  a 
fiaL  Ex  parte  Htath^  lSd2.  1 
MonC&B.  116. 

COVENANT  IN  DEED. 

A  bankrupt,  previous  to  his  bank- 
ruptcy, gave  a  bond  to  trustees  for 
the  payment  of  5000/.  and  interest, 
as  a  provision  for  his  daughter  on 
her  marriage.  The  trustees  having 
proved  the  amount  under  the  com- 
mission, a  petition  was  presented 
to  expunge  the  proof,  the  bankrupt 
allegingy  that  when  the  bond  was 
given,  it  was  understood  between 
bim  and  the  oUigees,  that  it  was 
only  to  be  available  in  the  event  of 
the  success  of  a  certain  specula- 
tion ! — Held,  that  such  parol  evi- 
dence was  not  admissible  to  control 
the  absolute  eflfect  of  the  bond. 
Ex  parte  Morley,  2  Dea.  &  Chit. 
50. 

CREDITORS. 
See  ako  Coksbkt — Debtor  and 

CREDITOR. 

The  assignees  are  bound  to  fumi^  a 
creditor,  who  has  proved,  with  a 
copy  of  their  accounts,  if  he  offers 
to  pay  the  expense  of  makii^  such 
copy.  Ex  parte  Aberdeen,  ft  Dea. 
&  Chit.  34. 

AUboogh  the  adjudication  has  been 

reversed,  a  creditor  has  no  right 

•%D  the  annuDii^  the  fiat,  even  oo 

^     a  petition  presented  before  the  4Sd 

k 


day,  if,  up  to  the  hearing  of  the  pe- 
tition, the  bankrupt  has  never  Mr- 
rendered.  Ex  parte  Clarke*  SDea. 
&  Chit.  194.    S.  C.  1  Mont,  ft  B. 

379. 

A  special  ofder  had  been  obcained 
for  an  agent  to  the  petitioDcr,  who 
was  abroad,  to  s^  the  petition  on 
her  bdialf :— Held,  diat  tbb  night 
be  done,  onder  the  gfneral  order  d 
12  August  1809 ;  and  the  qpedal 
order  was  therefore  ilischargcd 
with  costs.  Ex  parte  Moore.  2  Dea. 
&  ChiL  369. 

Where  the  asa^nees  reftiae  to  bring 
an  action  for  the  recovery  of  pro- 
perty, which  a  creditor  alleges  to 
have  belonged  to  the  bankrupt, 
the  Court  will  not  order  a  new 
election  of  assignees,  but  will  per- 
mit the  creditor  to  bring  the  actioa 
in  the  name  of  the  aaaignccs,  upon 
enterii^  into  a  proper  mdemnity. 
Ex  parte  Eykmd.  2  Dca.  ft  Chk. 
392. 

Where  the  bankrupt  is  ready  to  pay 
all  his  creditors  in  fall,  and  the 
.only  creditor  whose  consent  is 
wantii^  to  the  supeisedeas  is 
abroad,  die  baiJuiipt  may  apply 
to  pay  the  amount  of  tiiat  credi- 
tor's debt  into  Cooft,  in  order  to 
prevent  any  delay  in  obtaining  the 
supersedeas.  Bt  pai'tt  Haaattaay 
1832.    2  Dea.  ft  Out.  519. 
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CROSS  BILLS  OF  EXCHANGE. 

And  see  Bills  of  Exchange. 

Where  part  of  the  account  between 
two  mercantile  houses,  which  be- 
came bankrupt,  consists  of  bills, 
that  may  be  proved  against  both 
estates,  there  can  be  no  proof  in 
respect  of  those  bills,  as  between 
the  two  houses,  unless  there  is  a 
surplus  after  satisfying  the  holders 
of  the  bills.  Ex  parte  La  Forest. 
2  Dea.  &  Chit.  199.  S.  C.  1  M. 
8c  B.  863. 

A.  discounts  for  K,  8c  Co.,  who  after- 
wards become  bankrupt,  three 
bills  drawn  by  K.  &  Co.  on  D. 
and  S. ;  one  of  the  bills  becomes 
due  before  the  bankruptcy,  and 
the  two  others  afterwards ;  none  of 
them  are  paid  by  the  acceptors, 
and  A,  gives  no  notice  to  K.  8c 
Co.  of  their  dishonour: — Held, 
that  A.  could  not  prove  the  first 
bill,  but  might  prove  the  two 
others.  K,  8c  Co.  also  sent  to  A, 
five  other  bills  drawn  by  them  on 
D.  and  S,^  and  received  from  him, 
in  return,  his  acceptances  for  the 
precise  amount,  which  they  dis- 
counted with  their  own  bankers; 
but  none  of  which  being  paid  by 
A.  (who  became  bankrupt  himself 
before  they  fell  due)  they  were 
proved  by  the  holders  under  K.  8c 
Co.'s  commission,  A.  having  never 
negotiated  the  five  bills  sent  him 
by  K.  8c  Co. : — Held,  that  his 
assignees  could  not  prove   them 


under  K,  8c  Co.'s  commission.  Et 
parte  Solarte.  2  Dea.  8c  Chit.  1^61. 

CUSTOM. 

Machinery  afBxed  to  the  ft«ehold  of 
iron-works,  is  not  considered  to  be 
within  the  order  and  disposition  of 
the  bankrupt  trader,  where,  by  the 
custom  of  the  country,  when  iron- 
works are  let,  such  articles  are 
^furnished  by  and  continue  to  be 
the  property  of  the  lessor.  Rtif- 
ford  V.  Bishop,  18iS9.  5  Russ.  34&. 

DEBTS. 
See  also  Contingent  Debts. 

After  the  banlcruptcy  of  one  of 
two  partners,  the  solvent  partner, 
thinking  the  firm  capable  of  pay- 
ing its  debts,  continued  the  busi- 
ness, and  paid  partnership  money 
into  a  banker's,  to  be  applied  in 
discbarge  of  running  bills  of  the 
firm,  payable  at  the  bank ;  and  it 
was  so  applied :— Held,  that  this 
payment,  having  been  made  bond 
fide,  and  without  any  contempla- 
tion of  bankruptcy  by  the  solvent 
partner,  was  valid  at  law.  The 
assignees  and  the  solvent  partner 
afterwards  opened  a  fresh  account 
at  the  bank,  and  paid  in  900/.,  to 
discharge  a  debt  on  the  old  ac- 
count, which  carried  interest.  The 
second  partner  then  became  bank- 
rupt : — Hold,  that  the  assignees  of 
the  two  could  not  recover  this  last 
sum.  IVoodbridge  v.  Swann,  18S3. 
4  Bam.  8c  Adol.  633. 
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Where  a  debt  is  assigned,  unless 
notice  be  given  to  the  debtor,  the 
assignor  must  be  considered  as 
continuing  (within  the  purview  of 
the  bankrupt  acts)  to  have  the 
order  and  disposition  of  the  debt, 
until  notice  to  the  debtor  of  the 
assignment.  So,  where  one  of  two 
joint  creditors  releases  his  interest 
to  his  companion.  Dean  v.  James. 
1  Nevile  &  M.  392. 

DEBTS  PROVEABLE  UNDER 
COMMISSION. 

See  also  Proof. 

By  6  Oeo.  4.  c.  16.  s.  126.,  a  certifi- 
cated  bankrupt  may  plead  his  bank- 
ruptcy to  any  action  for  a  debt, 
which  was  proveable  under  the 
commission.  Robertson  v.  Score, 
1832.     S  Barn.  &  Adol.  338. 

Semble,  that  s.  127  extends  to  cases 
where  the  former  bankruptcy  and 
certificate  were  anterior  to  the 
statute:  but  held,  that  that  sec- 
tion, where  applicable,  does  not 
entitle  a  creditor  to  proceed  against 
the  bankrupt  after  a  second  certi- 
ficate, for  a  debt  which  he  might 
have  proved  under  the  commis- 
sion.    Ibid. 

DEBTOR  AND  CREDITOR. 

See  also  Creditor. 

Where  there  was  a  running  cash  and 
bill  account  between  the  bankrupt 


and  a  banking  company,  who  were 
under  considerable  advances  to 
him,  but  part  of  these  advances 
arose  out  of  illegal  tnmsactioiis ; 
and  the  bankrupt^  from  time  to 
time,  deposited  bills,  and  made 
payments,  without  any  specific  ap- 
propriation, or  any  settled  accoont 
between  him  and  the  bankers: — 
Held,  that  the  payments  must  be 
appropriated  in  reduction  of  the 
earlier  items  of  the  account,  and 
of  the  legale  and  not  the  illegsilf 
part  of  the  demand.  Ex  parte 
Randkson,  1832.     2  Dea.  &  Chit 

A  ship-owner  assigned  4iths  of  a 
ship  to  his  creditor,  in  trust  to  sell 
and  retain  his  debts,  and  after- 
wards became  bankrupt.  The  ship 
was  ailerwards  sold: — Held,  that 
the  creditor  must  bear  his  propor- 
tion of  the  seamen's  wages  and 
other  expenses  on  account  of  the 
ship.  Douglas  v.  Russdl,  1831. 
4  Sim.  533. 

DECLARATION  OF  TRUST, 
AFTER  BANKRUPTCY. 

A  lease  was  granted  to  W.,  who 
afterwards  committed  an  act  of 
bankruptcy,  and  then  executed  a 
deed,  stating  that  his  name  had 
been  used  in  the  lease  in  trust 
for  /2.,  and  declaring  the  trust 
accordingly:  a  bill  was  filed 
on  behalf  of  the  creditors  of  W. 
under  the  commission,  daimiiig 
the  lease  as  part  of  his  estate ;  sod 
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the  Court  directed  an  issue  to  try 
whether  JV.'e  name  was  used  in 
the  lease  as  a  trustee  for  R, : — 
Held,  that  the  issue  was  properly 
directed.  The  jury  having  found 
a  verdict  in  the  affirmative: — 
Held,  also,  that  the  declaration  of 
trust  was  valid,  though  executed 
after  hankruptcy,  and  that  the 
lease  did  not  pass  to  W.*s  assignees. 
Gardner  v.  Rawe,  1828.  5  Russ. 
258. 

DEL  CREDERE  COMMISSION. 

A  bill-hroker,  in  order  to  get  a  bill 
discounted  at  4  per  cent.,  takes 
upon  himself  the  responsibility  of 
indorser,  and  charges  his  principal 
5  per  cent,  discount,  which  is  the 
lowest  sum  at  which  he  could  have 
done  the  business,  except  for  his  in- 
dorsement:— Held  that,  although 
he  also  charged  lOs.  per  cent,  for 
his  trouble,  &c.  it  was  not  usury, 
and  that  he  was  entitled  to  do  so 
for  his  del  credere  commission.  Ex 
jMrte  Goss.    2  Dea.  &  Chit.  240. 

DELIVERY  UP  OF  PROPERTY. 

See  Restitution. 

DELIVERY  UP  OF 
PROCEEDINGS. 

Order  made  on  the  solicitor  to 
deliver  up  the  proceedings,  and 
pay  over  monies  to  the  assignees. 
Ex  parte  Hudson,  1832.  2  Dea. 
&  Chit.  507. 


If  a  solicitor  refuses  to  deliver  the 
proceedings  to  the  assignee,  the 
order  is,  of  course,  with  costs. 
Ex  parte  Crowe,  18S2.  1  Mont. 
&  B.  90. 

DESCRIPTION  OF  BANKRUPT. 

A  commission  issues  against  a  man  by 
the  name  of  "  Wickst"  under  which 
name  he  traded  and  contracted 
debts,  although  "Knox"  was  his 
real  name.  Two  years  afterwards, 
and  before  the  bankrupt  had  passed 
his  last  examination  under  the  com- 
mission, a  fiat  is  issued  against 
him  by  his  right  name.  The  com- 
mission was  preferred  to  the  sub- 
sequent fiat.  Ex  parte  SamboumCg 
2  Dea.  &  Ch.  22. 

A  country  attorney  hires  a  room  in 
Bell  Court,  Brooks*  Market,  Lon- 
don, which  he  keeps  four  weeks, 
and  in  which  he  puts  eighty-two 
old  volumes  of  books,  sticking  up 
a  paper  in  the  window  in  which  his 
name  was  written,  with  the  addi- 
tion of"  bookseller."  A  fiat,  having 
been  issued  against  him  by  this 
description,  was  annulled,  on  the 
ground  of  fraud.  Ex  parte  Dart, 
1833.     2  Dea.  &  Chit.  543. 

Where  a  bankrupt,  who  had  been  for 
some  time  previously  living  in 
Brompton  Square,  was  described 
in  the  fiat  "  of  Arundel  Street,  is 
the  county  of  Middlesex,*'  where 
he  had  taken  temporary  lodgings 
only  four  days  before  the  issuing 
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of  the  flat,  the  fiat  was  superseded, 
on  the  ground  of  misdescription. 
Ex  parte  Tanner,  1833.  2  Dea.  &: 
Chit.  663.     S.  C.lM.Si  B.  390. 

DISCHARGE  FROM  CUSTODY. 

Upon  an  application  hy  a  prisoner  to 
be  discharged  from  an  illegal  arrest, 
the  Court  cannot  impose  terms,  or 
order  the  costs  to  be  paid  out  of 
the  estate.  Ex  parte  Helsby,  1 83S. 
1  Mont.  &  B.  79. 

DISCLAIMER. 

The  solicitor  for  the  petitioning  credi- 
tor, on  the  commission  being  super- 
seded, writes  to  the  bankrupt,  "  I 
am  ready  and  hereby  ofier  to  allow 
and  pay  the  costs"  incurred  by  the 
bankrupt  in  petitioning  for  the 
supersedeas  : — Held,  that  the  soli- 
citor was  personally  liable  on  this 
undertaking,  and  that  the  bank- 
rupt might  petition  for  an  order  on 
the  solicitor  to  pay  the  costs,  not- 
withstanding a  subsequent  com- 
mission had  issued  against  him, 
under  which  he  had  not  obtained 
his  certificate;  his  assignees  dis- 
claiming all  interest  in  the  matter. 
Ex  parte  BentUy,  1833.  2  Dea.  & 
Chit;  578. 

DISTRESS. 

J.  iS.,  a  bankrupt,  received  from  his 
assignees  tlie  following  memo- 
randum :  *^  Mr.  t/.  iS.  leaving  com- 
pleted an  arrangement  with  Messrs. 
H.  &  Co.  his  assignees,  for  the  five 


houses  in  Chequer  Alley,  and  the 
arrears  of  rent  thereoo,  the  tenants 
on  the  respective  premises  are 
hereby  authorized  to  pay  their  rents 
to  the  sakl  /.  5.,  whose  receipu 
shall  be  their  discharge:**— Held, 
that  this  memorandum  gave  /.  S. 
no  authority  to  distrain  in  the  name 
of  the  assignees.  Ward  v.  Skev. 
%  Moore  &  S.  756. 

A  landlord,  who  has  distrained  the 
goods  of  a  tenant,  who  being  ar- 
rested after  the  distress  goes  to 
gaol,  and  petitions  the  Insolvent 
Debtors*  Court,  before  the  goods 
are  sold,  is  entitled  to  the  whole  of 
the  rent  due,  and  is  not  restricted 
to  one  year's  rent.  Wrmf  v.  Earl  of 
Egremont.     1  Nevile  &  M.  188. 

DIVIDEND. 

Where  a  creditor  addresses  a  written 
request  to  assignees,  in  general 
terms,  to  pay  *'  the  dividends  made 
on  the  bankrupt's  estate**  to  A.  B. ; 
the  assignees  are  justified  in  paying 
subsequent  dividends  to  A,  B.,  until 
they  have  notice  from  the  creditor 
that  he  has  revoked  A.  B.'s  autho- 
rity. Ex  parte  Bright.  2  Dea.  & 
Ch.  8. 

If  an  application  for  payment  of  a 
divideml  is  not  made,  until  after  the 
statute  of  limitations  has  run.  Q. 
if  not  lapsed.  Ex  parte  Brmngcr, 
1833.     1  Mont.  &  B.  415. 

A.  and  B,  entered  into  partnership  as 
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brewers,  J.  bringing  in^  as  his  share, 
of  the  capital,  a  brewhouse  and 
other  premises,  which  were  subject 
to  mortgages  for  debts  due  by  him. 

A,  retired  from  the  business,  which 
was  continued  by  B,  alone,  who 
agreed  to  take  the  brewhouse,  &c. 
at  a  valuation,  but  the  amount  was 
not  to  be  paid  till  the  mortgages 
were  satisfied.  B,  becomes  bank- 
rupt, and  the  mortgage  debts  re- 
maining unpaid,  his  assignees,  be- 
fore any  proof  made  in  respect  of 
A's  debt,  paid  off  the  mortgages  : 
— Held,  that  the  assignees  were 
entitled  to  deduct  the  sums  paid 
by  them,  from  the  dividends  on  the 
sum  which  was  due  to  A.  from  B, 
at  the  time  of  his  bankruptcy. 
Rawe  V.  Anderson,  1831.  4  Sim. 
267. 

DOUBLE  PROOF. 

B.  and  G.  carry  on  business  at  Man- 
chester, under  the  firm  of  Thomas 
fi.  &  Co. ;  G.  also  carries  on  a 
separate  business  at  Stockport, 
under  the  firm  of  G.  &  Co.  and  is 
likewise  a  partner  with  J.  in  another 
business  in  London,  under  the  firm 
of  Tkomoi  /.  &  Co.^  and  in  another 
business  at  Stockport,  under  the 
firm  of  S,  R.   The  firms  o£  Thomas 

B,  &  Co.  and  G.  &  Co.  became 
bankrupt : — Held,  that  the  holders 
of  a  bill  drawn  by  Thomas  B.  & 
Co.  on  Thomas  J.  &  Co.  and  in- 
dorsed by  G.  Sc  Co.  and  S,  JR.,  were 
not  entitled  to  prove  it  against  the 
joint  estate  of  B.  and  G.,  and  also 


against  the  separate  estate  of  G., 
but  must  elect ;  notwithstanding 
they  were  ignorant,  that  G.  was  a 
partner  in  the  firm  of  Thomas  B. 
&  Co.  Ex  parte  MouU.  2  Dea. 
&  Ch.  419.  S.  C.  1  Mont.  &  Bli. 
2S. 

EFFECT  OF  BANKRUPTCY. 

A  defendant  became  bankrupt  during 
the  examination  of  witnesses,  and 
a  supplemental  bill  was  filed  against 
his  assignees  : — Held,  that  the  de- 
positions taken  afler  the  commis- 
sion issued,  and  before  the  supple- 
mental cause  was  at  issue,  could 
not  be  read  against  the  assignees. 
HUchensv.  Congreve,  183L  4  Sim. 
420. 

EFFECT  OF  CERTIFICATE. 

See  Certificate. 

ELECTION. 

Where  a  bankrupt  petitions  to  8uper« 
sede,  and  at  the  same  time  brings 
an  action  against  the  petitioning 
creditor  to  try  the  validity  of  the 
fiat,  he  must  elect  which  remedy  he 
will  pursue.  Ex  parte  Drake^  2 
Dea.  8c  Ch.  91. 

The  two  trustees  under  the  marriage 
settlement  of  H*,  a  bankrupt,  ad- 
vance him,  on  the  security  of  his 
bond,  the  amount  of  the  trust  fund, 
(which  was  his  wife's  fortune,)  for 
the  purpose  of  being  employed  in 
his  business :  and  one  of  the  trus- 


704 


Election* 


INDEX.  EqukaUe  Mortgagee. 


tees  afterwards  enters  into  a  parol 
Agreement  with  H.  and  his  partner, 
that  the  loan  should  be  considered 
a  debt  due  from  the  partnership : — 
Held,  that  this  subsequent  agree- 
ment was  in  the  nature  of  a  colla- 
teral security,  and  that  the  trustees 
could  prove  both  against  the  joint 
estate,  and  the  separate  estate  of 
H.t  making  their  election  afterwards 
from  which  estate  they  would  re- 
ceive dividends.  Ex  parte  Kedie, 
2  Dea.  8c  Ch.  321. 

Where  a  bankrupt  petitions  to  super- 
sede, and  brings  an  action  at  the 
same  time  to  dispute  the  bank- 
ruptcy,  the  Court  declined  com- 
pelling him  to  elect  which  proceed- 
ing he  would  continue ;  but  ordered 
that  the  petition  should  stand  over, 
until  the  result  of  the  action  was 
known.  Ex  parte  Chambers^  2  Dea. 
&  Ch.  372. 

By  the  49  Geo.  3.  c.  121.  s.  14.  it 
was  enacted,  that  the  proving  a  debt 
should  be  deemed  an  election  by 
the  creditor  to  take  the  benefit  of 
the  commission.  The  plaintiff 
proved  a  debt  under  a  commission 
sued  out  against  the  defendant,  by 
virtue  of  that  act;  and  after  the 
passing  of  the  6  Geo.  4.  c.  16. 
(which  repealed  the  49  Geo.  3. 
c.  121.)  arrested  the  defendant  for 
the  same  debt.  The  Court  directed 
the  defendant  to  be  discharged  from 
custody ;  holding,  that  the  plaintiff's 
election  to  prove  under  the  com- 


mission operated  as  a  final  abandon- 
ment of  his  claim  against  the  per- 
son of  his  debtor.  Adawu  v.  Brid" 
gerf  1  Moore  &  S.  438. 

EMBEZZLEMENT. 
See  Indictment. 

ENLARGEMENT  OF  TIME. 

Semble,  that  the  period  of  a  month, 
limited  by  the  statute  for  presenting 
the  petition  of  appeal,  cannot  be 
extended.  Ex  parte  BobuuoH, 
1833.     2  Dea.  &  Chit.  583. 

EQUITY  OF  REDEMPTION. 

Qucere^  whether  a  third  mortgagee  is 
entitled  to  his  costs  of  petition  to 
sell,  &c.  or  whether  he  ought  not 
to  apply  to  the  Commissioners, 
under  the  general  order.  Ex  parte 
Robinson,  2  Dea.  &  Ch.  110. 

EQUITABLE  MORTGAGEE. 

A  bankrupt,  while  in  partnership  with 
K.,  deposits  a  lease  with  a  credi- 
tor; and  the  partnership  is  after- 
wards dissolved,  when  certain  ar- 
rangements are  made  between  the 
bankrupt  and  the  solvent  part- 
ner : — Held,  that  no  subsequent 
arrangement  of  this  kind  will  affect 
the  rights  of  the  creditor  under  the 
original  deposit,  and  that  he  is 
entitled  to  the  usual  order  for  the 
sale  of  the  property.  Ex  parte 
Booth.     2  Dea.  &  Chit.  50. 

Although    an  equitable    roor^agee 
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may  waive  his  privilege  to  bid, 
the  assignees  must  still  have  the 
conduct  of  the  sale.  Ex  parte 
Smith.    %  Dea.  &  Chit.  60. 

The  petitioner,  an  equitable  mort- 
gagee of  leasehold  property,  ob- 
tained an  order  for  a  sale,  at  which 
950^.  was  bid  for  the  mortgaged 
premises,  but  they  were  bought  in 
by  direction  of  the  assignees.  The 
petitioner  afterwards  applied  to 
the  Commissioners  for  another  sale, 
but  the  order  they  made  being  un- 
satisfactory to  him,  as  to  the  time 
of  sale,  he  refused  to  accept  it; 
and  the  assignees  afterwards  ob- 
tained another  order,  when  the 
highest  bidding  was  only  650/. : — 
Held,  that  the  petitioner,  by  apply- 
ing for  a  second  sale,  waived  any 
claim  against  the  assignees  for  the 
difference  in  the  amount  of  the 
biddings,  at  the  first  and  second 
sale;  but  that  he  was  entitled  to 
be  indemnified  from  the  ground- 
rent,  and  all  expenses  incurred 
smce  the  first  sale.  Ex  parte  Bat- 
dock.    2  Dea.  &  Chit.  60. 

Where  equitable  deposit  is  made,  ac- 
companied with  memorandum,  for 
debt  subsequently  discharged,  and 
on  fresh  debt  contracted,  it  is  ver- 
bally agreed  that  deposit  shall  con- 
tinue as  security  for  the  latter  debt, 
mortgagee  is  not  entitled  to  the 
costs  out  of  produce  of  sale.  Ex 
parte  Pidgeon.  2  Dea.  &  Chit.  118. 

VOL.  II. 


M.  &  Co.  deposit  with  S.  &  Co.  the 
inprtgage  deeds  of  certain  colonial 
property,  for  securing  a  floating 
balance  due  from  M.  &  Co.  to  S, 
&  Co.,  and  afterwards  execute  an 
assignment  of  the  mortgage  debt, 
**  in  addition  to  the  securities  then 
already  held  by  S.&  Co.,"  but 
without  making  any  actual  assign- 
ment of  the  mortgage  itself,  or  the 
mortgaged  property: — Held,  that 
S.  8c  Co.  continued  nevertheless 
the  equitable  mortgagees  of  the 
mortgaged  property.  Ex  parte 
Smith.    2  Dea.  &  Chit.  271. 

Where  an  equitable  mortgagee  is 
also  an  assignee,  a  solicitor  will  be 
appointed  to  take  the  account,  and 
conduct  the  sale.  Ex  parte  Lees. 
2  Dea.  &  Chit.  S60. 

If  a  petitioning  creditor  is  assignee 
and  equitable  mortgagee,  the  peti- 
tion for  a  sale  must  be  served  on 
the  bankrupt  and  a  creditor.  jRe 
Parker,  1833.     1  Mont.  &  B.  394. 

An  equitable  mortgagee  will  not  be 
preferred  to  a  subsequent  legal 
mortgagee,  who  has  no  notice  of 
the  equitable  mortgage;  and  the 
onus  lies  upon  the  former,  claim- 
ing a  priority,  to  prove  that  the 
latter  had  such  notice.  Ex  parte 
Hardy.    2  Dea.  &  Chit.  393. 

An  equitable  mortgagee  is  entitled  to 
the  growing  crops  and  rents,  from 
3b 
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the  date  of  the  order  of  sale.     E» 
parte  Bignoid.  2  Dea.  &  Chit.  398. 

ESTOPPEL, 

Where  former  petition  of  bankrupt 
was,  by  the  Vice-Chancellor,  dis- 
missed on  merits,  with  costs  to  be 
paid  by  the  bankrupt,  who  con- 
tinues in  contempt  for  non-payment 
of  them,  he  has  no  hcus  itandi  in 
this  Court,  being  considered  in 
contempt  of  this  Court  also.  And 
former  decision  on  same  matter 
held  an  estoppel.  Ex  parte  Munk, 
2  Dea.  &:  Chit.  120. 

EVIDENCE. 

The  bankrupt's  afiidavit  in  support 
of  the  respondent's  case  is  admissi- 
ble in  evidence,  notwithstanding  he 
has  previously  made  one  in  sup- 
port of  the  petition.  But  when 
the  party  is  dead,  who  could  best 
have  answered  such  affidavit,  the 
bankrupt's  ^legations,  uncorrobo- 
rated, will  not  go  for  much.  Ex 
parte  Gxvyn.    2  Dea.  &  Chit.  12. 

On  a  petition  by  assignees  to  super- 
sede a  commission,  the  bankrupt's 
affidavit  is  admissible,  to  show  that 
the  commission  was  fraudulently 
concerted.  Ex  parte  Bellwood,  2 
Dea.  &  Chit.  37. 

A  bankrupt,  previous  to  his  bank- 
ruptcy, gave  a  bond  to  trustees 
for  the  payment  of  50 00^  and 
interest,  as  a  provision  for  his 
daughter  on  her  marriage.    The 


trustees  having  proved  the  amoont 
under  the  coromiasiony  a  petitioD 
was  presented  to  expunge  the 
proof,  the  bankrupt  alleging  tliat 
when  the  bond  was  given  it  was 
understood  between  him  and  the 
obligees,  that  it  was  only  to  be 
available  in  the  event  of  the  suc- 
cess of  a  certain  speculation: — 
Held,  that  such  parol  evidence  was 
not  admissible  to  control  the  abso- 
lute effect  of  the  bond.  Ex  forte 
Moriey.    2  Dea.  &  Chit.  50. 

The  bankrupt's  examination  cannot 
be  read  as  evidence  against  a  third 
party  who  had  no  power  of  cross- 
examining  him.  Notice  of  reading 
also  necessary.  Ex  parte  jinAy, 
2  Dea.  &  Chit.  212. 

On  the  hearing  of  exceptions  to  the 
master's  report,  those  afiBdavits 
only  in  support  of  or  against  the 
original  petition  can  be  read  which 
were  used  in  evidence  before  the 
master.  Ex  parte  GryUt.  2  Dea. 
&  Chit.  290. 

A  banker's  pass-book  delivered  to 
his  customer,  in  which  there  are 
entries  on  one  side  onIy«  is  not 
evidence  of  a  settled  account  hc- 
tween  the  parties^  although  the 
customer  keeps  the  book,  without 
making  any  objection  to  the  entries 
contained  in  it.  Ex  parte  Rerndte- 
son,  1832.     2  Dea.  &  Chit.  534. 

Where  the  bankruptcy  of  a  party  is 
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stated  in  an  allegation  in  an  indict^ 
ment  for  a  conspiracy,  the  assign- 
ment cannot  be  received  as  evi- 
dence in  support  of  such  allegation, 
unless  it  be  proved  by  the  sub- 
scribing witness.  Rex  v.  Pope^ 
1832.     5  Car.  &  P.  208. 

The  declarations  of  the  petitioning 
creditor  (since  dead)  made  after 
the  commission,  are  not  evidence 
against  the  assignees,  on  the  trial 
of  an  issue  whether  the  commission 
was  concerted  between  the  peti- 
tioning creditor^  the  bankrupt,  and 
the  attorney.  Harruood  v.  Keys, 
1  Mood.  &  R.  204. 

The  declarations  of  a  trader  made 
shortly  afler  an  absence,  are  not 
admissible  to  prove  such  absence 
an  act  of  bankruptcy.  Lees  v. 
MarUm.  1  Moody  &  R.  210.  See 
Ex  parte  Palmer.  1  D.&  C.  371. 

In  an  action  for  maliciously  suing 
out  a  commission  of  bankrupt,  it 
is  not  sufficient  to  prove  merely 
that  the  commission  was  super- 
seded: for  a  supersedeas  may 
proceed  upon  strict  legal  grounds, 
and  does  not,  therefore,  furnish 
evidence  of  the  want  of  probable 
cause.  Hay  v.  Weakley.  5  Car. 
&  P.  861. 

A  conversation  between  a  client, 
who  aflerwards  becomes  bankrupt, 
and  his  attorney's  clerk,  on  the 
subject  of  his  affairs,  is  a  privi- 
leged communication,  and  cannot 


be  given  in  evidence  in  an  action 
by  his  assignees,  for  the  purpose 
of  showing  his  motives.  Bowman 
V.  Norton,    5  Car,  &  P,  177. 

Where  the  bankruptcy  of  a  party  is 
stated  in  an  allegation,  in  an  in- 
dictment for  a  conspiracy,  the 
assignment  cannot  be  received  as 
evidence  in  support  of  such  allega- 
tion, unless  it  be  proved  by  the 
subscribing  witness.  Rex  v.  Pope, 
5  Car.  &  P.  208. 

A  trader,  being  pressed  for  pay- 
ment of  a  debt  by  the  attorney  of 
a  creditor,  promised  to  give  him  a 
security  on  the  following  day; 
instead  of  which,  he  left  his  place 
of  residence,  and  immediately  gave 
security  to  another  creditor,  a 
relation.  On  his  return  home,  at 
the  expiration  of  nearly  a  month, 
the  attorney  of  the  former  creditor, 
in  the  course  of  a  conversation, 
asked  him  what  security  he  had 
given  his  relation;  to  which  he 
replied,  *'he  did  not  know**:— 
Held,  that  the  declarations  of  the 
debtor  in  that  conversation  were 
admissible  in  evidence  to  support 
an  alleged  act  of  bankruptcy  in 
giving  the  securities  to  his  rela-  * 
tion,  by  way  of  fraudulent  prefer- 
ence, and  to  show  the  conduct  df 
the  party  giving  them;  although 
it  was  objected  that  the  conversa- 
tion took  place  in  the  absence  of 
the  person  to  whom  the  securities 
were  given,  and  at  too  great  a 
3b2 
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distance  of  time  (a  month)  from 
the  completion  of  that  transaction. 
Rydley  v.  Gyde,  S  Moore  &  Scott, 
448.     S.  C.  9  Bing.  549. 

EVIDENCE  TENDING  TO 
CRIMINATE. 

Semble.  A  bankrupt  is  bound  to 
disclose  his  property,  although  an 
indictment  is  pending  against  him 
for  concealing  it,  &c. ;  and  al- 
though his  answer  may  tend  to 
criminate  him.  Cross^  J.  dubitante, 
In  re  Heath.  2  Dea.  &  Chit.  214. 
S.  C.  1  M.  &  B.  184. 

A  bankrupt  is  bound  to  disclose  his 
property,  although  his  answer  may 
tend  to  convict  him  of  con- 
cealing his  effects.  In  re  Peaks. 
2  Dea.  &  Chit.  226.  S.  C.  1  M. 
&  B.  215. 

A  bankrupt  is  bound  to  answer 
touching  his  estate,  although  his 
answer  may  tend  to  convict  him 
of  perjury  on  a  former  occasion, 
and  of  concealing  his  effects, 
Cross^  J.  dissent.,  on  the  ground 
of  the  as.signce*s  motive  in  putting 
the  question.  In  re  Smith.  2  Dea. 
&  Chit.  230.  S.  C.  1  M.  &  B. 
203. 

Where  a  bankrupt  has  sold  goods  to 
a  party  for  a  price  considerably 
lower  than  what  he  gave  for  them, 
the  purchaser,  when  summoned 
before  the  Commissioner  for  ex- 
amination, is  bound  to  answer  the 


question  **  to  whom  did  yoo  sub- 
sequently sell  these  goods;*'  for 
it  materially  concerns  the  estate  of 
the  bankrupt,  to  ascertain  whether 
the  sale  by  him  was  bond  fide,  h 
rePalk.  2  Dea.  &  Chit.  415. 

EXAMINATION. 

&e  Bankrupt's  Exaxikation, 

If  on  cross-examining  a  witness,  an 
irrelevant  question  be  put,  you 
cannot  produce  evidence  to  dis- 
prove his  answer,  but  must  take  it 
for  better  and  worse.  Ex  parte 
Amsby.    2  Dea.  &  Cbit.  213. 

EXAMINATION,  VIVA  VOCE. 

In  the  ordinary  practice  of  bearing  i 
petition  on  affidavit,  it  is  irregular 
for  a  counsel  to  examine  a  witnen 
vivd  vocCf  without  any  previous 
order  of  the  Court  obtained  for 
that  purpose.  Ex  parte  Baldockt 
2  Dea.  &  Chit.  60. 

The  Court  will  not  order  vird  voce 
examination  in  first  instance  be« 
fore  hearing.  Ex  parte  Amsbj, 
2  Dea.  &  Chit.  120. 

Where  a  party,  on  the  bearing  of  a 
petition,  makes  use  of  an  aflBdarit 
to  prove  his  case,  the  Court  will 
not,  because  the  affidavit  does  not 
go  far  enough  for  his  purpose, 
adjourn  the  hearing  of  the  petition 
to  a  future  day,  to  enable  him  to 
examine  the   deponent  vivd  voctf 
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unless  the  other  party  consent  to 
such  adjoiurnment ;  for  the  depo- 
nent ought  to  have  been  in  attend- 
ance, if  it  was  likely  that  his 
personal  examination  would  be 
necessary.  Ex  parte  Dickenson^ 
1832.     2  Dea.  &  Chit.  520. 

On  the  hearing  of  exceptions  to  the 
master's  report,  those  affidavits 
only  in  support  of  or  against  the 
original  petition  can  be  read  which 
were  used  in  evidence  before  the 
master.  Ex  parte  GryUs.  2  Dea. 
&  Chit  290. 

When  affidavits  are  referred  to  the 
registrar  for  scandal,  and  one  of 
the  parties  means  to  except  to  his 
report,  the  exceptions  must  be 
taken  immediately  the  registrar 
certifies.  Ex  parte  WilUamson, 
2  Dea.  &  Chit.  382. 

EXECUTION. 

See  also  Sheriff. 

A  fi.  fa.  was  sued  out  on  a  judgment 
enteried  up  Under  a  warrant  of 
attorney,  and  the  sheriff  seized  the 
goods  before  ten  in  the  forenoon 
of  the  13th  of  August,  and  sold 
the  same  ten  days  afterwards. 
On  the  13th  of  October  following, 
about  noon,  a  commission  issued 
against  the  defendant,  under  which 
he  was  declared  a  bankrupt : — 
Held,  first,  that  the  seizure  of  the 
goods  by  the  sheriff  was  a  suffi- 
cient executing  or  levying,  within 


the  meaning  of  those  words  in 
the  statute  6  G.  4.  c.  16.  s.  81. 
Secondly,  that  more  than  two 
calendar  months  had  elapsed  be- 
tween the  execution  and  the 
issuing  of  the  commission.  Thirdly, 
that  although  the  execution  issued 
on  a  judgment  entered  up  in  pur- 
suance of  a  warrant  of  attorney, 
yet,  having  been  executed  more 
than  two  months  before  the  issuing 
of  the  commission,  it  was  protected 
by  section  81,  and  not  taken  out 
of  that  section  by  the  proviso  in 
section  108.  Semhle^  that  that 
proviso  only  applies  to  executions 
executed  within  two  calendar 
months  before  the  issuing  of  a 
commission.  Godson  v.  Sanctuary^ 
1 832.    4  Bam.  &  Adol.  255. 

EXECUTORS. 

See  also  Bankrupt  Executor. 

Where  the  bankrupt  is  one  of  two 
executors,  the  petition  of  a  party 
interested  under  the  will  must  be 
served  on  the  other  executor,  as 
well  as  on  the  bankrupt  and  the 
assignees.  Ex  parte  Cutting,  2 
Dea.  &  Chit.  3. 

Where  an  order  of  Court  is  necessary 
to  enable  a  party  to  prove,  he 
cannot  vote  or   sign   certificate ; 

*  for  instance,  trustees,  executors, 
&c.  Ex  parte  fVyatt.  %  Dea.  & 
Chit.  211. 

/.  S,  became  possessed  (in  trust,  as 
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executor  of  his  deceased  father,) 
of  certain  shares  of  the  joint  stock 
of  the  Lead  Smelting  Company. 
The  only  evidence  of  a  party's 
interest  in  the  stock  of  this  com- 
pany is,  a  book  in  which  are 
entered  all  transfers  of  shares. 
In  this  book  there  was  an  entry 
signed  by  J.  S.  purporting  to  be  a 
transfer  of  the  shares  in  question 
from  himself  as  executor  to  him- 
self in  his  individual  character. 
Where  the  transfer  is  made  in 
pursuance  of  a  bond  fide  sale  for 
a  money  consideration,  the  words 
''sell  and  assign"  are  used;  but 
in  this  instance  those  words  were 
erased.  On  the  faith  of  his  ap- 
parent ownership  of  these  shares, 
J*  S.  acted  as  a  director  of  the 
company,  and  received  the  divi- 
dends to  his  own  use  up  to  the 
time  of  his  bankruptcy ;  and,  on 
passing  his  accounts  under  the 
commission,  he  treated  the  shares 
as  his  own  property.  Upon  an 
issue  directed  to  try  the  rights  to 
these  shares,  between  J.  S,  and 
another,  as  executors  of  the 
original  proprietor,  and  the  as- 
signees of  J.  S.,  it  was  left  to  the 
jury  to  say  whether  or  not  the 
shares  were,  at  the  time  of  the 
bankruptcy,  in  the  possession, 
order,  or  disposition  of  the  bank- 
rupt with  the  consent  or  permis- 
sion of  the  true  owner.  The  jury 
having  found  for  the  plaintiffs, 
the  Court  refused  to  disturb  the 
verdict.  C4)opcr  v.  De  Ta$Ut. 
2  Moore  &  Scott,  714. 


FEME  COVERT. 
See  Husband  and  Wife. 

FIAT. 

See  also  Concerted  Commission. 

A  country  attorney  hires  a  room  in 
Bell  Court,  Brooks'  Market,  Lon- 
don, which  he  keeps  fbor  weeks, 
and  in  which  he  puts  eighty-two 
old  volumes  of  books,  sticking  up 
a  paper  in  the  window  on  which 
his  name  was  written  widi  the  ad- 
dition of  ««  bookseller."  A  fiat 
having  been  issued  against  him  by 
this  description,  was  annulled  on 
the  ground  of  fraud.  Ex  parte 
Dart,  1833.     2  Dea.  &  Chit.  543. 

Where  a  fiat  is  annulled  after  adju-. 
dication,  for  an  insufficient  act  of 
bankruptcy,  it  is  always  at  the 
cost  of  the  petitioning  creditor. 
Ex  parte  Fletcher.  2  Dea.  &  Chit 
374. 

Although  the  adjudication  has  been 
reversed^  a  creditor  has  no  right 
to  the  annulling  the  fiat,  even  on 
a  petition  presented  before  the 
42d  day,  if  up  to  the  hearing  of 
petition  the  bankrupt  has  never 
surrendered.  Ex  parte  Clarke.  2 
Dea.  &  Chit  194.  S.  C.  1  M.  & 
B.  379. 

Where  a  country  fiat  will  be  pre- 
ferred to  a  London  one.  Ex  parte 
Bolan,    2  Dea.  &  Chit.  331. 

Afler  a  fiat  had  issued,  the  bank- 
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rupC  makes  certain  proposals  to 
his  creditors  to  prevent  the  pro- 
secution of  it ;  to  which  proposals 
the  solicitor  for  one  of  the  cre- 
ditors promises  to  give  an  answer 
at  a  certain  time  on  the  following 
day,  (the  16th  after  the  date  of 
the  fiat,)  but  before  that  time  ar- 
rives, he  strikes  a  second  docket, 
for  non-prosecution  of  the  first, 
under  the  general  order: — Held, 
that  this  was  a  breach  of  faith,  and 
a  petition  to  annul  the  first  fiat 
was  dismissed  with  costs.  Ex 
parte  Baker.  2  Dea,  8c  Chit.  362. 
• 
^ime  for  opening  fiat  not  enlarged 

to  give  ef&ct  to  arrangement  for 
composition.  Re  Moody.  2  Dea. 
&  Chit,  210. 

A  fiat  may  be  amended  by  adding  a 
surname  where  no  proceedings 
have  taken  place  under  it.  In  re 
Dawall.     1  M.  &  B.  264. 

FINAL  EXAMINATION. 
See  Bankrupt's  Examination* 

FIXTURES. 

L.  took  a  lease  of  a  mill  and  iron 
forge,  and  bought  the  fixed  and 
moveable  implements  &c.,  but  it 
was  agreed  that  they  should  be 
delivered  up  at  the  end  or  other 
determination  of  the  term,  at  a 
valuation,  if  the  lessors  should 
give  fifteen  months'  notice  of  their 
deaire  to  have  them.  L.  after- 
Wards  conveyed  all  his  interest  in 


the  premises,  implements  Sic.  to 
a  creditor  in  trust,  if  default  should 
be  made  by  L.  in  paying  certain 
instalments,  to  enter  upon  and 
sell  the  same,  and  satisfy  himself 
out  of  the  proceeds,  re-assignmg 
the  residue;  and  if  the  lessor 
should  require  a  re-sale  of  the 
implements  &c.  the  proceeds  of 
such  re-sale  were  to  go  in  dis- 
charge of  the  debt,  if  unsatisfied. 
L.  made  default  and  subsequently 
became  bankrupt,  after  which, 
and  during  the  term,  the  creditor 
who  had  not  before  interfered  en- 
tered upon  the  propert;^ : — Held, 
on  trespass  brought  by  the  as- 
signees, that  Zr.  had  at  the  time  of 
his  bankruptcy  the  reputed  owner- 
ship of  tlie  moveable  goods,  but 
not  of  the  fixtures.  Clark  v. 
Crimmshaw,  18S2.  3  Bam.  & 
Add.  804. 

A  tenant  in  fee  of  a  cotton  mill,  in 
which  there  was  a  steam-engine, 
boilers,  &c.  mortgaged  the  mill^ 
engine^  boilers,  &c.  to  B.  but  re- 
mained in  possession  until  his 
bankruptcy.  The  entablature  plate 
of  the  engine,  which,  however, 
formed  no  part  of  the  working  ap- 
paratus, was  fixed  to  the  freehold 
of  the  mill,  every  other  part  of  the 
engine  was  secured  by  bolts  and 
screws,  and  might  be  removed 
without  injury  to  the  building : — 
Held,  that  the  steam-engine  was 
not  in  the  order  and  disposition  of 
A.  at  his  bankruptcy.  Hubhhrd  v. 
BagskaWf  1831.    4  Sim.  326. 
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Machinery  a£Bxed  to  the  freehold  of 
iron-works  is  not  considered  to  be 
within  the.  order  and  disposition  of 
the  bankrupt  trader,  where,  by  the 
custom  of  the  country,  when  iron- 
works are  let,  such  articles  are 
furnished  by  and  continue  to  be  the 
property  of  the  lessor.  Ri^ford  v. 
Biskap,  1829.     5  Russ.  346. 

FORMER  DECISION. 

Where  former  petition  of  bankrupt 
was  by  the  Vice-Chancellor  dis- 
missed on  merits,  with  costs  to  be 
paid  by  the  bankrupt,  who  con- 
tinues in  contempt  for  non-pay- 
ment of  them,  he  has  no  bxus 
standi  in  this  Court,  being  con- 
sidered in  contempt  of  this  Court 
also.  And  former  decision  on 
same  matter  held  an  estoppel.  Ex 
parte  Munk.    2  Dea.  &  Chit.  120. 

FRAUD. 

After  a  fiat  had  issued,  the  bankrupt 
makes  certain  proposals  to  his 
creditors  to  prevent  the  prosecu- 
tion of  it,  to  which  proposals  the 
solicitor  for  one  of  the  creditors 
promises  to  give  an  answer,  at  a 
certain  time,  on  the  following  day, 
(the  16th  after  the  date  of  the 
fiat,)  but  before  that  time  arrives 
he  strikes  a  second  docket,  for 
non-prosecution  of  the  first,  under 
the  general  order :— Held,  that 
this  was  a  breach  of  faith,  and  a 
petition  to  annul  the  first  fiat  was 
dismissed  with  costs.  Ex  parte 
Baker.     2  Dea.  &  Chit.  362. 


Afler  a  lapse  of  twenty  years,  and 
the  death  of  the  petitioning  cre- 
ditor and  the  bankrupt,  the  Court 
will  not  entertain  a  pedtion  for  a 
supersedeas  on  the  ground  of 
fraud.  Ex  parte  Granger.  2  Dea. 
&:  Chit.  459. 

A  country  attorney  hires  a  room  in 
Bell  Court,  Brooks'  Market,  Lon- 
don, which  he  keeps  four  wedu, 
and  in  which  he  puts  eighty-two 
old  volumes  of  books,  stiddog  op 
a  paper  in  the  window  on  whidi 
his  name  was  written,  with  the 
addidon  of  "  bookseUer."  A  fiat 
having  been  issued  against  him  by 
this  description,  was  annulled  oo 
the  ground  of  fraud.  Ex  parte 
Dart,  ISSS.    2  Dea.  &  Chit.  545. 

A.f  B.  and  C.  having  agreed  for  the 
purchase  of  certain  mines,  for 
10,000/.,  and  to  form  a  joint  stock 
company  for  working  them,  and 
that  the  mines  should  be  sold  to 
the  company  for  25,000/.,  of  which 
10,000/.  should  be  paid  to  F.  the 
proprietor,  and  the  remainder  di- 
vided amongst  themselves  and 
certain  of  their  friends,  whom  they 
nominated  to  be  directors  and 
officers  of  the  company  ;  at  a 
meeting  of  the  persons  so  nomi* 
nated,  at  which  ^.,  B.  and  C.  Were 
present^  but  before  the  compsny 
was  established,  it  was  resolved 
that  the  company  should  purchase 
the  mines  for  25,000/.  to  be  paid 
to^. ;  and  a  conveyance  was  afbr- 
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wards  taken  from  F.  to  the  trus- 
tees of  the  company,  and  the 
25,000/.  was  paid  out  of  the  funds 
of  the  company  and  distributed  in 
the  manner  agreed  upon.  A  suit 
having  been  instituted  by  some  of 
the  shareholders,  on  behalf  of 
themselves  and  the  others,  against 
the  persons  who  had  participated 
in  the  15,000/.,  the  latter  were 
decreed  to  refund  what  they  had 
received,  and  one  of  the  defend- 
ants having  become  bankrupt  afVer 
he  had  paid  what  he  had  received 
into  Court,  under  an  order  upon 
motion:— Held,  that  the  plaintiffs 
were  entitled  to  receive  that  sum, 
and  were  not  to  \  be  put  to  prove 
their  demand  under  the  commis- 
sion. Hichens  v.  Congreve,  1831. 
4  Sim.  420. 

It  is  a  good  answer  to  a  plea  of  bank- 
ruptcy, that  the  certificate  was 
obtained  by  fraud,  though  the  en- 
actment to  that  effect  in  5  Geo, 
2.  c.  30.  8.  7.  is  not  repeated  in 
6  Geo.  4.  c.  16.  Horn  v.  Ion, 
1832.     4  Bam.  &  Adol.  78. 

FRAUDULENT  ASSIGNMENT 
AND   PREFERENCE. 

The  act  1  &  2  Wilt.  4.  c.  53. 6. 42.  does 
not  give  validity  to  commissions 
(t>f  bankrupt  founded  on  concerted 
acts  of  bankruptcy;  and  there- 
fore the  execution  of  a  deed, 
whereby  a  trader  assigns  all  his 
property  to  a  trustee  for  the  be- 
nefit of  all  his  creditors,  is  not 


an  act  of  bankruptcy  sufficient  to 
support  a  commission,  founded  on 
the  petition  of  a  creditor,  who 
was  either  party  or  privy  to  such 
deed.  Marshall  v.  Barkworth, 
1833.     4  Bam.  &  Adol.  508. 

A  transfer  made  by  a  debtor,  under 
apprehension  of  arrest,  is  not 
fraudulent  and  void,  as  voluntary^ 
under  the  Insolvent  Debtors'  Act, 
7  Geo.  4.  c.  57.  s.  32.  Corbould 
V.  Broa(Uiurst,  1  Mood.  &  R. 
189. 

A,  received  from  £.,  an  insolvent, 
the  pawnbroker's  duplicate  of  a 
harp ;  which  was  an  undue  pre- 
ference, under  section  32  of  the 
insolvent  act,  7  Geo.  4.  c.  57.  A. 
took  the  harp  out  of  pawn : — 
Held,  that  as  against  the  assig- 
nees A.  had  no  lien  on  the  harp 
for  the  sum  he  paid  to  take  it  out 
of  pawn.  Ayling  v.  Williams^ 
5  Car.  &  P.  399. 

A  trader,  being  pressed  for  the  pay* 
ment  of  a  debt  by  the  attomey  of 
a  creditor^  promised  to  give  hikn  a 
security  on  the  following  day  ;  in- 
stead of  which  he  lefl  his  place 
of  residence,  and  immediately 
aflerwards  gave  securities  to  ano<» 
ther  creditor,  a  relation.  On  his 
return  home,  at  the  expiratioi\  of 
nearly  a  month,  the  attorney  of  the 
former  creditor,  in  the  course  of  a 
conversation,  asked  him  what  se« 
curity  he  had  given  his  relation ; 
to  which  he  replied'* he  did  not 
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know  :'*— Held,  that  the  dedara- 
tions  of  the  debtor,  in  that  con- 
venation,  were  admissible  in  evi- 
dence to  support  an  alleged  act 
of  bankruptcy,  in  giving  the  secu- 
rities to  his  relation,  by  way  of 
fraudulent  preference,  and  to 
show  the  conduct  of  the  party 
giving  them ;  although  it  was  ob- 
jected, that  the  conversation  took 
place  in  the  absence  of  the  person 
to  whom  the  securities  were  given, 
and  at  too  great  a  distance  of 
time  (a  month)  from  the  comple- 
tion of  that  transaction.  Ridley 
V.  Gyde.  2  Moore  &  Scott,  448. 
S.  C.  9  Bing.  349. 

The  transfer  or  delivery  of  goods, 
&c.,  by  a  trader  in  contemplation 
of  bankruptcy,  although  in  satis- 
faction of  a  band  fide  debt,  is  not 
within  the  protection  of  section  81 
of  the  statute  6  Geo.  4*  c.  16.  not- 
withstanding it  is  made  more  than 
two  months  before  the  issuing  of 
a  commission  against  such  trader. 
Bevan  v.  Nunn,  2  Moore  &  Scott, 
132.     5.C.  9Bing.  107. 

/.  S,t  being  indebted  to  the  defend- 
ant, the  latter  wrote  to  demand 
payment,  saying  that  he  roust 
have  the  money  "  in  a  few  weeks," 
or  he  would  put  it  in  the  hands  of 
an  attorney  to  get.  /.  /S^.,  in  con- 
sequence of  this  demand,  paid  the 
debt  in  three  weeks,  and  went  to 
prison,  and  petitioned  the  Insol- 
vent Debtors'  Court  for  his  dis- 


charge within  three  mopthi  after- 
wards :~Hdd,  thai  this  was  not 
a  voluntary  payment^  or  fraudu- 
lent and  void,  within  the  mraning 
of  the  d2d  section  of  the  statete, 
7  Oeo.  4.  c.  57.  Reynard  v*  Rohm- 
siM.  3  Moore  &  S.  1^7.  &  C 
9  Bing.  717. 

One  of  two  partners,  after  omuBit- 
ting  an  act  of  bankruptcy,  handfd 
over  a  bank  post^bOl  and  some 
silver  to  the  agent  of  the  drawer 
0£  a  bill  of  exchsnge,  mocepted 
by  the  partners,  and  which  was 
just  about  to  become  due,  Sk  the 
purpose  of  protectii^  such  bill. 
Such  handing  x>ver  was  fioand  to 
be  a  fraudulent  preference,  and 
to  have  been  in  conteniplation  of 
bankruptcy.  On  the  same  day, 
but  a  few  hours  later  than  the 
time  of  handing  over  the  BoAe 
and  money,  the  other  partner 
committed  an  act  of  bankruptcy : 
—  Held,  that  the  aa  of  the 
partner  who  had  committed  the 
act  of  bankruptcy  befi»re  he 
handed  over  the  property  was  not 
binding,  and  that  the  assignees 
of  the  two  partners  night  rscoter 
the  value  of  the  pn>peity*  Burt 
V.  Moult.     1  Cromp.  &  M»  5%5* 

A  preference  by  an  insolvent  trader 
to  a  particular  creditor  is  not 
fraudulent,  if  originating  hanifie 
in  the  urgency  of  the  creditor. 
Morgan  v.  Brundrctt.  2  Nevile 
&  M.  281. 
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FREIGHT. 

A  ship-owner  assigned  to  B.  the 
freight  earned  and  to  be  earned 
by  one  of  his  ships,  and  after- 
wards chartered  her  to  C.  for  a 
Toyage  to  S.  The  outward  freight 
was  paid  to  A.  before  the  ship 
sailed.  The  charter-party  after- 
wards was  delivered  to  B.,  by  A.'s 
direction,  and  B.  gave  notice  of 
the  assignment  to  C.  Afterwardsf 
but  before  the  ship  returned,  A, 
became  bankrupt:  —  Held,  that 
the  homeward  freight  was  not  in 
A,*9  order  and  disposition  at  his 
bankruptcy;  and,  therefore,  that 
B.  was  entitled  to  it.  Douglus  v. 
Russell,  1831.     4  Sim.  524. 

FRENCH  BANKRUPTCY. 

Where  parties  have  become  bank- 
rupt in  France,  but  have  been 
reinstated  in  their  affairs  by  a 
concordat,  it  is  not  necessary,  in 
an  action  brought  by  them  for 
money  due  to  them  before  their 
bankruptcy,  to  prove  that  they 
have  perfornied  their  part  of  the 
concordat,  but  they  should  show 
that  the  action  is  brought  with 
the  assent  of  the  Commissioners 
named  therein.  Orr  v.  Browne, 
1883.     5Car.  &P.  414. 

FURTHER  DIRECTIONS. 

Where  an  order  made  in  bankruptcy 
reserves  further  directions  and 
eosts,  a  subsequent  application  to 
die  Court,  as  to  the  costs  merely, 


may  be  entertained  by  motion,  but 
if  it  is  by  way  of  further  direc- 
tions, it  must  be  by  petition.  The 
solicitor  for  the  respondents  ought 
to  have  notice  of  such  an  appli- 
cation as  well  as  the  respondents 
themselves.  Ex  parte  Shadbolt. 
%  Dea.  &  Chit.  286. 

FURTHER  EVIDENCE. 

Where  a  party,  on  the  hearing  of 
a  petition,  makes  use  of  an  affi- 
davit to  prove  his  case,  the  Court 
will  not,  because  the  affidavit  does 
not  go  far  enough  for  his  purpose, 
adjourn  the  hearing  of  the  peti- 
tion to  a  future  day,  to  enable 
him  to  examine  the  deponent  vivd 
voce,  unless  the  other  party  con- 
sents to  such  adjournment ;  for 
the  deponent  ought  to  have  been 
in  attendance,  if  it  was  likely  that 
his  personal  examination  would  be 
necessary.  Ex  parte  Dickenson^ 
1832.     2  Dea.  &  Chit.  520. 

Where  the  bankrupt,  after  the  choice 
of  assignees,  petitions  to  reverse 
the  adjudication,  under  the  17th 
section  of  1  &  2  Will.  4.  c.  56. 
the  assignees  are  not  prevented 
from  adducing  further  evidence  to 
establish  the  act  of  bankruptcy, 
upon  which  the  adjudication  of 
the  Commissioner  proceeded.  Ex 
parte  Jackson,  1833.  2  Dea.  & 
Chit.  601.    S.C.IM.&  B.  394. 

FUTURE  EFFECTS. 
By  section  127,  if  bankrupt  has  been 
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bankrupt  before,  and  does  not  pay 
15#.  in  the  pound  under  the  second 
commission,  his  person  only  is 
protected  by  the  certificate,  and 
his  future  effects  vest  in  the  assig- 
nees. Robertson  v.  Secret  1S32. 
3  Bam.  &  Adol.  338. 

GENERAL  ORDER. 

After  a  fiat  had  issued,  the  bank- 
rupt makes  certain  proposals  to  his 
creditors,  to  prevent  the  prosecu- 
tion of  it,  to  which  proposab  the 
solicitor  for  one  of  the  creditors 
promises  to  give  an  answer^  at  a 
certain  time,  on  the  following  day, 
(the  16th  after  the  date  of  the  fiat,) 
but  before  that  time  arrives,  he 
strikes  a  second  docket,  for  non- 
prosecution  of  the  first,  under  tlie 
general  order: — Held,  that  this 
was  a  breach  of  faith,  and  a  peti- 
tion to  annul  the  first  fiat  was  dis- 
missed with  costs.  Ex  parte  Baker. 
%  Dea.  &  Chit.  3QZ. 


A  special  order  had  been  obtained 
for  an  agent  to  the  petitioner,  who 
was  abroad,  to  sign  the  petition  on 
her  behalf  I*— Held,  that  this  might 
be  done  under  the  general  order  of 
12th  August,  1809,  and  the  special 
order  was  therefore  discharged 
with  costs.  Ex  parte  Moore.  2 
Dea.  &  Chit.  369. 

It  was  ordered  that  the  cosu  6f  all 
proceedings  in  this  Court  in  town 
fiats,  should  be  referred  to  their 
own  officer)  Mr.  Gregg,  the  de- 


puty r^istrar  for  taxation;  and 
that  no  reference  should  in  future 
be  directed  to  a  master  for  this  pur- 
pose. The  CommissioDers  would 
merely  tax  the  petitioning  credi- 
tor's costs,  and  the  coats  of  as- 
signees under  the  fiat.  PraOkxt 
1833.    2  Dea.  &  Chit.  586. 

As  to  special  case,  it  is  ordered,  thtt 
every  special  case  of  appeal  firom 
this  Court,  tendered  for  the  ap- 
proval of  one  of  the  judges,  shall 
be  left  for  that  purpose  at  the 
office  of  the  registrar,  signed  by 
the    counsel    for    the    respective 
parties,  or  accompanied   with  a 
certificate  from  the  counsel  for  the 
appellant,   that  there  is  in  their 
judgment  good  cause  for  such  ap- 
peal, and  an  affidavit  that  a  copy 
of  such  case  has  been  delivered  to 
the  solicitor  for  the  other  party, 
eight  days  prior   to  such  tender 
thereof.    22<f  May,  1833.    2  Dea. 
&  Chit.  632. 

The  12th  new  orders,  3d  April, 
1828,  applied  to  affidavits  in  bank- 
ruptcy, which  had  been  referred 
for  scandal  and  impertinence.  Ex 
parte  Chester^  1830.    4  Sim.  12. 


GOODS  IN  TRANSITU! 

A,^  who  resided  at  Liverpool,  wa^ 
in  the  habit  of  making  consign- 
ments of  goods  to  fi.,  his  agent  in 
South  America,  for  sale ;  on  the 
faith  of,  and  against  which  con- 
signments, A.  drew  bills  profibi^ 
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tioned  to  their  amount,  to  be  paid 
by  the  agent  out  of  the  proceeds ; 
and  the  bills  were  negotiated  by 
the  indorsements  of  C,  A,*s  corre- 
spondent in  London.  Some  of  the 
bills  so  indorsed  were  refused  ac- 
ceptance by  the  agent.  C,  on  re- 
ceiving information  that  they  had 
been  so  dishonoured,  requested 
that  A.  would  order  his  agent,  in 
case  he  did  not  pay  his,  A,*8  drafts, 
immediately  to  hand  over  to  C.'s 
agent  such  property  as  he  had  of 
A.*s  of  an  equivalent  value  to  the 
bills  that  should  not  be  paid  by 
him.  A,  agreed  to  do  so,  but  be- 
came bankrupt  before  his  order  to 
transfer  the  goods  reached  South 
America :— Held,  that  the  bargain 
between  A.  and  C  did  not  operate 
as  a  legal  or  equitable  assignment 
of  the  property  in  A.'s  goods,  held 
by  £.,  his  agents  but  that  they  re- 
mained the  property  of  A.  at  the 
time  of  his  bankruptcy,  and  passed 
to  his  assignees.  Caroalho  v.  Bum, 
1833.     4  Bam.  &  Adol.  382. 

GUARANTEE. 

In  consideration  of  A,  allowing  B,  to 
draw  upon  him,  and  accept  his 
drafb,  C.  guarantees  to  him  the 
payment  of  the  amount  of  all  such 
acceptances.  C.  becomes  bank- 
rupt, when  the  acceptances  are  not 
yet  due : — Held,  that  after  the  ac- 
ceptances have  become  due,  and 
B,  has  neglected  to  provide  for 
them,  A,  is  entitled  to  prove  the 
amount  against  C.'s  estate,  under 


die  6  Geo.  4.  c.  16,  s.  56.  Ex 
parte  Myers.  2  Dea.  &  Chit.  251. 
S.  C.  1  M.  &  B.  229. 

The  solicitor  for  the  petitioning  credi- 
tor^ on  the  commission  being  super- 
seded, writes  to  the  bankrupt,  "  I 
am  ready  and  hereby  offer,  to  allow 
and  pay  the  costs,"  incurred  by 
the  bankrupt  in  petitioning  for  the 
supersedeas :— Held,  that  the  so- 
licitor was  personally  liable  on  this 
undertaking,  and  that  the  bank- 
rupt might  petition  for  an  order  on 
the  solicitor  to  pay  these  costs, 
notwithstanding  a  subsequent  com- 
mission had  issued  against  him, 
under  which  he  had  not  obtained 
his  certificate,  his  assignees  dis- 
claiming all  interest  in  the  matter. 
Ex  parte  Bentlej/,  1833.  2  Dea. 
&  Chit.  57S. 

HEARING  IN  PRIVATE. 

See  also  Rehearino — Petition. 

Qik^ere,  Whether  the  Court  of  Review 
has  power  to  hear  a  case  in  private, 

.  if  they  think  a  public  hearing  will 
be  detrimental  to  the  interests  of 
justice.  In  re  Chambers.  2  Dea. 
&  Chit.  395. 

HIRE. 

fF.,  a  horse-contractor,  lets  out  a 
cart-horse  on  hire  to  N.  &  Co., 
who  have  it  in  their  possession 
more  than  a  twelvemonth,  and 
then  become  bankrupt : — Held, 
that  it  does  not  pass  to  their  as- 
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signees,  as  being  in  their  reputed 
ownership.  On  a  petition  by  the 
owner  for  the  re-delivery  of  the 
horse,  and  a  vvod  voce  examination 
of  witnesses,  the  bankrupt  is  an 
incompetent  witness.  Ex  parte 
Wiggtut.  2  Dea.  &  Chit.  269. 
5.  C.  1  Mont.  &  B.  168. 


HUSBAND  AND  WIFE. 

Where  trustees  under  marriage  set- 
tlement lend  wife's  money  to  hus- 
band with  her  consent,  and  hus- 
band becomes  bankrupt,  they  can- 
not, on  behalf  of  wif^,  prove  for 
interest  of  money,  but  only  for  the 
principal ;  she  having  been  sup- 
ported by  her  husband  since  mar- 
riage^ upon  the  principles  applicable 
to  wife's  pin-money.  Semble,  secus 
if  they  prove  to  save  themselves 
from  consequences  of  their  own 
act,  her  consent  not  having  been 
given.  Ex  parte  Green,  2  Dea. 
&Chit.  113. 

The  wife  of  a  convicted  felon,  sen- 
tenced to  transportation  beyond 
seas  for  the  term  of  fourteen  years, 
but  removed  to  and  confined  on 
board  one  of  the  hulks  in  this 
country,  is  liable  to  be  made  a 
bankrupt,  if  she  trade  on  her  own 
account,  although  she  is  in  the 
habit  of  visiting  her  husband  and 
holding  communications  with  him 
during  his  confinement.  Ex  parte 
Franks,    1  Moore  &  Scott,  1. 


By  a  discharge  under  the  inaolvent 
debtors*  act,  debts  contracted  by 
the  wife  of  the  insohreut  dum  mia 
are  extinguished,  and  do  not  re- 
vive against  her  upon  the  death  of 
the  husband.  Lockwood  t.  Arffor. 
2  Nev.  &  M.  255. 

That  which  is  called  **  the  separate 
property  of  the  wife,"  consisting  of 
property  in  which  the  legal  owner- 
ship is  in  others,  though  held  for 
her  benefit,  caimoty  in  a  court  of 
law^  affect  the  operation  of  the 
discharge  of  the  husband  under 
the  insolvent  debtors*  act,  (or  of 
his  bankruptcy  and  certificate,)  in 
extinguishing  the  ante-nuptial  debts 
of  the  wife.  If  it  could,  the  exist- 
ence of  such  property  should  be 
replied  specially  to  a  plea  setting 
up  such  discharge,  &'c.  but  would 
form  no  objection  to  such  plea  on 
demurrer.     Ibid, 

INDEMNITY. 

Where  the  assignees  refuse  to  bring 
an  action  for  the  recovery  of  pro- 
perty, which  a  creditor  alleges  lo 
have  belonged  to  the  bankrupt,  the 
Court  will  not  order  a  new  choice 
of  aasigoeea,  but  wiU  pennit  the 
creditor  to  bring  the  action  in  the 
name  of  the  aasignees,  upon  enter- 
ing into  a  proper  indemnity.  Ei 
parU  Ryland,     2  Dea.  &  Ch.  392. 

Upon  supersedeas  by  content  a  pur- 
chaser is  entitled  to  be  indemnified 
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against  jadgraents  outstanding  be- 
fore the  bankruptcy.  Ex  parte 
Lautour,  183^.  1  Mont.  &  B. 
89. 

INDEMNITY  BOND. 

A  shdrifT  having  seized  a  defendant's 
'  goods^  against  whom  a  commission 
of  bankrupt  subsequently  issued, 
the  goods  are  claimed  by  A,  B. 
and  C  D.,  the  assignees,  upon 
which  the  sheriff  delivers  up  the 
goods  to  them,  taking  from  them 
a  joint  bond  of  indemnity  against 
all  loss,  charges,  &c.,  which  he 
might  sustain  by  quitting  posses- 
sion, and  returning  nuila  bona.  An 
action  is  brought  against  the  sheriff 
by  the  execution  creditor  for  a 
false  return,  and  a  verdict  returned 
against  him  for  800/.  A,  B,t  one 
of  the  co-obligors  in  the  bond, 
afterwards  becomes  bankrupt,  but 
before  the  sheriff  had  paid  the 
amount  of  the  verdict: — Held, 
that  the  sheriff  could  not  as  yet 
prove  under  this  bond,  having  sus- 
tained no  actual  pecuniary  loss ; 
but  as  the  damage  was  inchoate, 
he  was  entitled  to  have  a  claim 
entered,  with  a  reservation  of 
dividends.  Ex  parte  Marshall, 
1833.  2  Dea.  &  CWt.  589.  S.  C. 
1  M.  &  B.  242. 

INDICTMENT. 

On  a  summary  application  against 
the  assignees  for  delivery  up  of 
goods,  seized  by  them  as  the  pro- 


perty of  the  bankrupt  under  the 
fiat,  out  of  the  hands  of  the  peti- 
tioner (a  stranger  to  the  bank- 
ruptcy) who  claimed  the  goods  as 
his,  but  who,  together  with  the 
bankrupt,  had  been  indicted  for  a 
conspiracy  in  secretly  and  frau- 
dulently removing  the  goods,  which 
indictment  was  still  pending: — 
Tlie  Court  refused  to  decide  on  the 
petition  till  after  the  trial,  on  the 
ground  that  it  would  tend  to  dis- 
close the  assignees'  evidence  in 
support  of  the  indictment.  Ex 
parte  Heath.  2  Dea.  &  Ch.  140. 
S.  C.  IM.  &B.  169. 

Where  the  bankruptcy  of  a  party  is 
stated  in  an  allegation  in  an  in- 
dictment for  a  conspiracy,  the  as- 
signment cannot  be  received  as 
evidence  in  support  of  such  alle- 
gation, unless  it  be  proved  by  the 
subscribing  witness.  Rex  v.  Popef 
1832.     5  Car.  &  P.  208. 


An  indictment  for  a  conspiracy  to 
embezzle  the  goods  of  a  bankrupt 
must  state  the  trading,  petitioning 
creditor's  debt,  and  the  becoming 
bankrupt.  It  is  not  sufficient  to 
state  that  a  commission  issued,  un- 
der which  the  party  was  duly  found 
and  declared  to  be  a  bankrupt. 
The  King  v.  Jones*  I  Nev.  &  Man. 
78. 

Indictment,  after  stating  that  a  com- 
mission of  bankrupt  had  issued 
against  ^.,  by  virtue  of  which  the 
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Commissioners  adjudged  him  to  be 
a  bankrupt,  charged  that  he  and 
other  defendants  conspired  to  con- 
ceal a  part  of  his  personal  estate : 
Held,  that  even  since  the  statute 
6  Geo.  4.  c.  16.  s.  112,  such  an 
indictment  is  defective  for  not 
showii^  that  the  party  had  ac* 
tually  become  bankrupt.  Rex  v. 
Jomei,  1832.  4  Bam.  &  Adol. 
845. 

INFANT. 

A  commission  of  bankrupt  issued 
against  an  infant^  upon  a  debt  con- 
tracted, and  an  act  of  bankruptcy 
committed,  during  his  minority,  is 
absolutely  void ;  and,  if  the  as- 
signees have  reason  to  know  that 
he  intends  to  set  up  his  infancy^  it 
is  not  necessary  for  him  to  give 
them  the  notice  required  by  the 
90th  section  of  the  statute  6  Geo. 
4.  c.  16.,  that  he  intends  to  dispute 
the  proceedings  under  the  com- 
mission. Beiton  V.  Hodges.  2  Moore 
&  Scott,  496.     5.  C.  9  Bing.  365. 

INQUIRY. 

One  of  two  assignees  admits  in  the 
audit  paper,  previous  to  a  divi- 
dend, that  a  certain  sum  was  re- 
served by  the  assignees,  applicable 
.  to  future  claims.  The  bankrupt, 
on  a  petition  for  his  allowance 
after  the  death  of  this  assignee,  is 
entitled  to  an  inquiry  whether  any 
part  of  that  sum  ever  came  to  the 
hands  of  the  surviving  ass^inee. 


Ex  parte  Coom^.    2  Dea.  &  CL 
319. 

INSANITY  OF  ASSIGNEE. 

Where  the  assignee  of  a  bankrupt  is 
removed,  and  a  new  one  aj^inted, 
qwtret  whether  a  party  having 
money  in  his  hands  which  he  re- 
ceived on  account  of  the  bankrupt's 
estate,  in  the  character  of  agent  to 
the  late  aasignee,  be  liaUe  in  as- 
sumpsit for  money  had  and  re- 
ceived to  the  use  of  the  newly  ap- 
pointed one  ?  But,  the  fcMnier  as- 
signee havii^  been  insane  when  the 
money  was  received,  held,  that 
such  receiver  was  liable  at  aD 
events,  for  he  could  not  be  the 
agent  of  an  insane  person,  and, 
therefore,  held  the  property  as  a 
mere  stranger.  Siead  t.  Tkontait 
1832.     3  Bam.  &  Adol.  357. 

INSOLVENCY. 

The  Stat  6  Geo.  4.  c.  16.  s.  127., 
which  vests  in  assignees  the  future 
e£fects  of  a  bankmpt  who  had  be- 
fore been  bankrupt,  or  taken  the 
benefit  <^  an  insohrent  act,  and  has 
not  paid  ISt.  in  the  pound  under 
the  subsequent  commissino,  does 
not  apj^  to  a  bankrupt  frbo  had 
obtained  his  certificate  under  soch 
subsequent  coromissiop  befive  that 
statute  passed;  and  therefinf, 
where  if.,  after  being  disdiaiged 
under  an  insdvent  act,  had  a  com- 
misskm  of  bankrupt  issued  sgainM 
hiui,  and  obtained  his  tfilificite 
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before  the  passing  of  6  Geo.  4.  c. 
16.,  but  did  not  pay  15^.  in  the 
pound,  and  he  was  afterwards  sued 
on  a  bond  executed  before  his 
discharge  under  the  Insolvent  Act, 
but  not  inserted  in  his  schedule^  it 
was  held  that  his  certificate  did 
not  bar  the  action.  Carew  v.  Ed- 
wards,  1832.  4  Barn.  &  Adol. 
351. 

INSPECTION    OF    PROCEED- 

INGS. 

Where  the  person  against  whom  a 
fiat  is  issued  applies  to  the  Court 
for  a  suspension  of  the  advertise- 
ment in  the  Gazette,  and  swears 
positively  that  he  owes  no  debt  to 
the  petitioning  creditor,  it  is  not 
necessary  that  the  Court  should 
inspect  the  proceedings.  In  re 
Fletcher.    2  Dea.  &  Ch.  317. 

Where  a  trader,  against  whom  a 
fiat  issues,  swears  that  he  owes 
no  debt  to  the  petitioning  cre- 
ditor, and  has  committed  no  act 
of  bankruptcy,  the  Court  will 
stay  the  advertisement  in  the  Ga- 
zette ;  i  fortiori,  if  there  does  not 
appear  to  be  a  clear  debt  and  act  of 
bankruptcy  on  the  proceedii^s. 
Hr  Tparte  Fletcher.  2  Dea.  &  Ch. 
327. 

INSURANCE  OFFICE. 

An  equitable  mortgagee  of  two  poli^ 
cies  of  assurance,  which  the  bank- 
rupt had  effected  on  his  own  life, 
writes  to  the  insurance  offlce,  say- 

VOL.  II. 


ing,  **  I  am  holder  of  the  under- 
.  mentioned  policies,"  stating  the 
particulars  of  the  policies  in  ques- 
tion, and  inquiring  what  sum  the 
.  office  would  give  if  they  were  de- 
livered up  to  be  cancelled  : — Held, 
that  this  was  a  sufficient  notice  to 
the  office  of  a  change  of  ownership. 
Ex  parte  Stright.  2  Dea.  &  Chit. 
314.    5.  C.  1  Mont.  502. 

The  assignment  of  a  policy  of  insur- 
ance, without  notice  to  the  office, 
does  not  prevent  the  operation  of 

,  the  clause  of  reputed  ownership. 
Es  parte  Tennyson,  1832.  1  Mont. 
&  B.  67. 

INTEREST. 

The  charge  of  10*.  per  cent,  for 
commission  besides  the  legal  in- 
terest, on  a  loan  of  money,  is  not 
usurious,  if  it  is  referable  to  trou- 
ble and  expense  bond  fide  incur- 
red by  the  lender;  although  he 
may  not  be  a  banker,  or  a  person 
engaged  in  trade,  or  although  the 
money  lent  is  his  own,  and  not 
that  of  other  persons.  Ex  parte 
Gwyn.  2  Dea.  &  Chit.  12.  See 
also  Ex  parte  Goss.  2  Dea.  8c  Chit. 
240. 

INTERMEDIATE  PROFITS. 

An  equitable  mortgagee  is  entitled  to 
the  growing  crops  and  rents  from 
the  date  of  the  order  of  sale.     Ex 
parte  Bignold,  2  Dea.  &  Ch.  398. 
3c 


722 


IrrelecQMcy* 


INDEX. 


Joud  Siock  Compmnjf. 


IRRELEVANCY. 

Jf,  on  cross-examining  a  witness,  an 
irrelevant  question  be  put,  you  can- 
not produce  evidence  to  disprove 
his  answer,  but  must  take  it  for 
better  and  worse.  Ex  parte  Jm^by, 
2  Dea.  &  Ch.  21S. 

ISSUE  AT  LAW. 

Where,  upon  the  trial  of  an  issuer  to 
try  whether  there  was  a  good  pe- 
titioning creditor's  debt,  the  bank- 
rupt took  an  objection  to  the  con- 
stitution of  the  debt,  which  he 
*  never  alleged  in  his  petition  to 
'  supersede  the  commission,  and  the 
jury  found  a  verdict  against  the 
petitioning  creditor,  the  Court 
granted  a  new  trial,  on  the  ground 
of  surprise.  Ex  parte  Christie^  2 
Dea.  &  Ch.  461. 

A  lease  was  granted  to  W.  who  after- 
wards committed  an  act  of  bank- 
ruptc;^,  and  then  executed  a  deed, 
stating  that  his  name  had  been  used 
in  the  lease  in  trust  for  R.  and  de- 
claring the  trust  accordingly ;  a  bill 
was  filed  on  behalf  of  the  creditors 
of  IV.  under  the  commission,  claim- 
ing the  lease  as  part  of  his  estate  ; 
and  the  Court  directed  an  issue  to 
try  whether  W,*s  name  was  fxsei  in  [ 
the  lease  as  a  trustee  for  R, : —  - 
Held,  that  the  issue  was  properly 
directed.  The  jury  having  found  : 
a  verdict  in  the  affirmative : — H^ld, 
that  the  declaration  of  trust  was 
valid,  though  executed  after  bank- 
ruptcyi  and  that  the  lease  did  not 


pass  to  IF.'b  assignees.  Gardner  ▼. 
Rffwe,  1828.     5  Ruas,  25$. 

JOINT  STOCK  COMPANY. 

A,f  B»BxAC.  having  agreed  for  the  pur- 
chase of  certain  mines  for  10,000/. 
and  to  form  a  joint  stock  company 
for  working  them,  and  that  the 
mines  should  be  sold  to  the  oom- 
pany  for  25,000/.,  of  which  10,060/. 
should  be  paid  to  F.  the  proprietor, 
and  the  remainder  divided  amongst 
themselves  and  certain  of  their 
friends  whom  they  nominated  to  be 
directors  and  officers  of  the  com- 
pany ;  at  a  meeting  of  the  persons 
so  nominated,  at  which  ^.,  B.  and  C. 
were  present*  but  before  the  com- 
pany was  established,  it  was  re- 
solved that  the  company  should 
purchase  the  mines  for  254OOOI,  to 
be  paid  to  i*.  ^  and  a  conveyance  was 
afterwards  taken  from  f*.  to  the 
trustees  of  the  company,  and  the 
25,000/.  was  paid  out  of  the  funds 
of  the  company,  and  distributed  in 
the  manner  agreed  upon.  A  suit 
having  been  instituted  by  some  of 
the  shareholders,  on  behalf  of  them- 
selves and  the  otherSt  against  the 
persons  who  had  participated  in 
the  15^000/.,  the  latter  were  decreed 
to  refund  what  they  had  received ; 
and  one  of  the  defendants  havii^ 
become  bankrupt  after  he  had  paid 
what  he  had  received  into  Court, 
under  an  order  upon  motion.  Held, 
that  the  plaintiffs  were  entitled  to 
receive  the  sum,  and  were  not  to  be 
put  to  prove  their  demand  under 
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the  commissioo.     Hkhens  v.  Con- 
grevt,  ISSl.    4  Sim.  420. 

JOINT  STOCK  SHARES. 
See  Repdted  Ownership. 

JOINT    AND    SEPARATE 
CREDITORS. 

The  Court  will  not  order  unclaimed 
dividends  to  be  distributed  among 
the  creditors^unless  the  creditors  on 
whose  debts  they  are  payable  have 
ample  notice  that  they  have  been 
declared ;  and  more  especially  when 
a  long  period  has  elapsed  before 
any  dividend  has  been  made.  Sem' 
bk,  that  the  unclaimed  dividends 
of  joint  creditors  can  only  go  to 
the  joint  creditors^  and  those  of 
separate  creditors  to  the  separate 
creditors.  Ex  parte  Fedden.  2 
DesL.'Sc  Ch.  879. 

JOINT  ESTATE. 

One  of  two  partners  on  the  4th  July 
commits  a  secret  act  of  bankruptcy. 
On  the  5th  January,  the  other  part- 
ner accepts  three  bills  in  the  name 
of  the  partnership  firm  in  favour  of 
one  of  the  creditors  of  the  partner- 
ship ;  all  of  which  bills  were  ante 
dated  before  the  4th  January. 
These  bills  were  afterwards  in- 
dorsed  for  a  valuable  consideration 
to  R.y  who  had  no  notice  of  the  act 
of  bankruptcy.  On  the  10th 
January  a  joint  commission  issued 
against  both  partners : — Held,  that 
the  holder  of  the  bills  could  not 
prove  them  against  the  joint  estate, 


as  the  solvent  partner  could  not 
bind  the  joint  property  by  accepting 
bills  after  the  act  of  bankruptcy  of 
his  co-partner.  Costs  of  both  par- 
ties out  of  the  estate.  Ex  parte 
EUis,  1833.  2  Dea.  &  Chit.  555. 
S.  C.  1  M.  &  B.  249. 

See  aUo  the  next  Case. 

JUDGMENT. 

B,  and  C.  being  indebted  to  A.  give 
a  joint  and  several  bond.  A*  takes 
(as  part  of  the  same  security)  a 
joint  warrant  of  attorney^  and 
enters  up  a  joint  judgment.  B. 
and  C.  become  bankrupt : — Held, 
that  the  bond  is  merged  in  the 
judgment,  and  that  A.  can  only 
prove  against  the  joint  estate  of  B, 
and  C,  Ex  parte  Christie.  2  Dea» 
&  Chit.  155.  S.  C.  1  M.  &  B.  ^52. 

A  testator  indebted  on  bond  devises 
his  real  estate  to  the  bankrupt  and 
two  other  trustees,  for  payment  of 
his  debts.  The  bond  creditor,  after 
the  testator's  death,  brings  an  action 
against  the  bankrupt  and  the  other 
devisees,  and  recovers  a  jo^t  judg- 
ment against  tliem  :^Held^  that  he 
could  not  prove  under  the  separate 
commission  against  the  bankrupt^ 
even  for  the  purpose  of  voting  in 
the  choice  of  assignees.  Ex  parte 
Pearse.    2  Dea.  &  Chit.  45 1 . 

An  annuity  granted  by  A.  to  B.  was 

secured  by  a  covenant  by  C,  a 

surety,  to  pay  the  annuity  in  case 

A,  made  default,  and  by  a  judg* 
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ment  for  2,100/.  entered  up  against 
A,  and  C  The  annuity  remained 
unpaid  from  January,  1823,  A. 
having  left  the  country,  and  in 
February,  1824,  C.  became  bank- 
rupt, and  afterwards  obtained  his 
certificate.  C.  having  died,  B.  filed 
a  bill  to  have  the  arrears  of  the 
annuity  paid  out  of  his  real  and 
personal  estates : — Held,  that  nei- 
ther the  value  of  the  annuity  nor 
the  sum  due  on  the  judgment  was 
proveable  under  C.'s  commission, 
and  therefore  that  his  certificate 
was  not  a  bar  to  the  plaintiff's  de- 
mand. Johnson  v.  Compton^  1830. 
4  Sim.  37. 

JURISDICTION. 

Where  the  joint  and  separate  cre- 
ditors, at  a  meeting  duly  convened 
for  that  purpose,  agree  to  con- 
solidate the  two  estates,  the  Court 
will  refer  it  to  the  Commissioner 
to  inquire  whether  such  con- 
solidation is  for  the  general  benefit ; 
but  will  not,  upon  such  a  resolu- 
tion alone,  bind  the  interests  of 
the  absent  creditors  of  both  clas- 
ses. Ex.  parte  Part.  2  Dea.  & 
Chit.  1. 

• 

A  petition  for  the  sale  of  property, 
in  respect  of  which  the  creditor 
holds  a  legal  security,  will  be  dis- 
missed with  costs.  Ex  parte 
Moore.  2  Dea.  &  Chit.  7.  See 
Ex  parte  Bacon,  id.  181. 

Where  a  petition  prayed  that  the 
Court  would  reverse  an  order  of 


the  Lord  Chancellor,  and  it  was 
objected  to  for  irregularity,  on 
the  ground  that  the  Court  of 
Review  has  no  power  to  reverse 
such  order^  the  objection  was 
overruled ;  for  though  the  Court 
cannot  rescind  such  order,  it  can 
intimate  its  opinion  to  the  Lord 
Chancellor,  who  would  act  ac« 
cordingly.  Ex  parte  Anjer,  2 
Dea.  &  Chit.  67. 

Although  an  audit  meeting  has 
closed,  and  the  assignees  accounts 
are  then  settled,  the  Commis- 
sioner at  any  future  meeting  has 
power  to  examine  the  assignees  as 
to  monies  received  before  and  not 
included  in  such  accounts,  and  to 
re-investigate  those  accounts  ge- 
nerally, if  need  be.  In  re  Appk" 
gath.    2  Dea.  &  Chit.  101. 

This  Court  has  jurisdiction  to  order 
sale  of  estate  legally  mortgaged, 
on  application  of  mortgagee,  giving 
him  leave  to  bid.  Ex  parte  Boom. 
2  Dea.  &  Chit.  181 .  See  Ex  parte 
Moore,  id.  7. 

Sembie.  This  Court  has  no  power 
to  commit  on  an  adjourned  exami-i 
nation  from  before  one  Commis-« 
sioner.  In  re  Heath.  2  Dea.  & 
Chit.  214.     S.  C.  1  M.  &  B.  184, 

Although  the  Court  has  a  controlling 
power  in  the  appointment  of  an 
official  assignee,  by  the  Commis- 
sioner, yet  the  Court  will  not 
interfere,  unless  the  Commissioner 
has  exercised  an  unsound  discre- 
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lion  in  the  appointment.    Ex 'parte 
Bramstan.      2  Dea.  &  Chit.  375. 

Quaere.  Whether  the  Court  of  Re- 
view has  power  to  hear  a  case  in 
private,  if  they  think  a  puhlic  hear- 
ing will  he  detrimental  to  the 
interests  of  justice.  In  re  Chambers. 
5  Dea.  &  Chit.  395. 

It  is  not  discretionary  in  the  Court 
of  Review  to  grant  a  special  case 
where  a  party  is  entitled  to  appeal ; 
hut  he  has  aright  to  it,  if  his  facts 
are  properly  stated.  Ex  parte 
HlfUan.    2  Dea.  &  Chit.  407. 

It  is  reported  to  have  heen  said  by 
Lord  Brougham  that  the  judges  of 
the  Court  of  Review  had  no  power 
to  exercise  a  discretion  as  to  tlie 
suitors  right  to  appeal.  (Ex  parte 
Cunningham.  1  Mont.  &  B.  285.) 
But  in  Ex  parte  Hawleyf  32d 
November  1833,  (post,  3  Dea.  & 
Chit.,)  Sir  G.  Rose  said  that  he 
conceived  the  above  report  to  be 
incorrect ;  and  at  all  events  he 
could  not  subscribe  to  such  a 
doctrine:  and  the  other  judges 
concurred  in  the  observation. 

A  summary  application  being  made 
against  three  attornies,  to  pay  over 
to  the  assignees  a  sum  of  money 
which  they  had  received  as  the 
bankrupt's  solicitors  under  an 
order  of  the  Court  of  Chancery  :— 
Held,  not  sustainable,  as  they 
were  not  all  collectively  attornies 


of  this  Court.  QucerCf  whether 
such  an  order  would  have  been 
made,  if  they  had  been  all  attornies 
of  this  Court.  Ex  parte  Hicks, 
1833.  2  Dea.  &  Chit.  573.     S.  C. 

1  M.  &  B.  256. 

Where  a  trustee  becomes  bankrupt, 
a  new  one  may  be  appointed,  on 
petition,  without  any  reference  to 
the  master ;  although  the  bank- 
rupt had  no  portion  of  the  trust 
property  in  his  hands.  Ex  parte 
Buffery,  1833.  2  Dea.  &  Chit. 
576. 

The  Court  of  Review  has  no  juris- 
diction to  dispense  with  the  signa- 
ture of  the  petitioner  to  a  petition 
of  appeal,  under  the  1  &  2  WxU.  4. 
c.  5Q.  s.  32.,  the  Lord  Chancellor 
being  the  proper  authority  to  apply 
to  for  that  purpose.  Ex  parte 
Robinson,  1833.  2  Dea.  &  Chit. 
583. 

An  application  of  the  assignees  to 
postpone  the  sale  of  mortgaged 
property,  refused,  where  the  mort- 
gagee objects  to  such  postpone- 
ment.    Ex  parte  Belcher ,   1833. 

2  Dea.  &  Chit.  587. 

The  Court  will  make  no  order,  on  a 
petition  of  the  assignees  to  sell 
any  portion  of  the  bankrupt's 
property  by  private  contract; 
it  being  a  matter  in  which  they 
must  use  their  own  discretion. 
Ex  parte  Hwly^  1833.  2  Dea;  & 
Chit.  631. 
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Upon  an  application  by  a  prisoner 
to  be  discharged  from  an  illegal 
arrest,  tlie  Court  cannot  impose 
termsy  or  order  the  costs  to  be 
paid  out  of  the  estate.  Ex  parte 
HeUhy,  1833.   1  Mont.  &  B.  79. 

LEASE,  COVENANT  OF. 

//•  took  a  lease  of  a  mill  and  iron- 
forge,  and  bought  the  fixed  and 
moveable  implements,  &c.,  but  it 
was  agreed  that  they  should  be 
delivered  up  at  the  end  or  other 

.  determination  of  the  term,  a|  a 
valuation,  if  the  lessors  should  give 
15  months  notice  of  tlicir  desire  to 
have  them.  L,  afterwards  con- 
veyed all  his  interest  in  the  pre- 
mises, implements  &c.,  to  a  credi- 
tor, in  trust,  if  default  should  be 
made  by  L,  in  paying  certain  in- 

.  stalmentSy  to  enter  upon  and  sell 
the  same,  and  satisfy  himself  out 

'  of  the  proceeds,  re-assigning  the 
residue;  and  if  the  lessor  should 
require  a  re-sale  of  the  implements 
&c.,  the  proceeds  of  such  re-sale 
were  to  go  in  discharge  of  the  debt, 
if  unsatisfied.  L.  made  default 
and  subsequently    became   bank- 

.  rupt,  after  which^  and  during  the 
term,  the  creditor  who  had  not 
before  interfered  entered  upon 
the  property:— Held,  on  trespass 
brought  by  the  assignees,  that  L, 
had  at  the  time  of  his  bankrupt- 
cy the  reputed  ownership  of  the 
moveable  goods,  but  not  of  the 
fixtures.  Clark  v.  Craamsharv,  1832. 
3  Barn.  ^  Adol.  804. 


A  coach-maker  who  was  tenant  from 
year  to  year  of  certain  premises, 
and  had  several  coaches  on  hire, 
became  bankrupt,  and  his  aati|p* 
nees  entered  upon  the  premises  to 
keep  the  coaches  in  repair,  in  pur- 
suance of  the  bankrupt's  contracts. 
In  August  the  bankrupt's  eflfects 
were  sold  and  the  key  of  the  pre- 
mises delivered  to  the  bankrupt, 
but  the  assignees  paid  the  rent  up 
to  the  Michaelmas  following.  In 
an  action  by  the  landlord  for  a 
quarter's  rent  due  the  Christmas 
following: — Held,  that  the  assig- 
nees were  liable.  Antell  v.  RoUom, 
1832.     2  Cromp.  &  J.  610. 

LEGAL  MORTGAGE. 

This  Court  has  jurisdictioD  to  order 
sale  of  estate  legally  mortgaged^ 
on  application  of  mortgagee,  giving 
him  leave  to  bid.  E»  parte  Boom, 
2Dea.  &Chit.  181. 

An  equitable  mortgagee  will  not  be 
preferred  to  a  subsequent  legal 
mortgagee,  who  had  no  notice  of 
the  equitable  mortgage ;  and  the 
onus  lies  upoA  the  former,  claiming 
a  pHority,  to  prove  that  the  latter 
had  such  notice.  Ex  parte  Hardy. 
2  Dea.  &  Chit  SM. 

LEGAL  SECURITY. 

A  petition  for  the  sale  of  property,  in 
respect  of  which  the  creditor  holds 
a  legal  security,  will  be  dismissed 
with  costs.  Ex  parte  Moare^  2 
Dea.  &  Chit.  7. 


Length  cfTime. 

LENGTH  OF  TIME. 

Court  will  not  supersede  commission 
30  years  old,  unless  all  creditors 
consent.  Ex  parte  Lupton,  %  Dea. 
&  Chit.  136. 

After  a  lapse  of  20  years,  and  the 
death  of  the  petitioning  creditor 
and  the  bankrupt,  the  Court  will 
not  entertain  a  petition  for  a  super- 
sedeas, on  the  ground  of  fraud. 
Ex  parte  Granger,  t  Dea.  &  Chit. 
459. 

A  fiat  was  sued  out  on  the  7th  June 
by  an  attorney  against  his  debtor, 
for  the  amount  of  his  bill  of  costs, 
and  the  bankrupt  was  shortly  af- 
terwards discharged  under  the  In- 
solvent Act,  having  inserted  the 
amount  of  the  attorney's  bill  in  his 
schedule.  The  bankrupt  passes 
his  last  examination,  and  on  the 
4th  December  petitions  for  an 
order  to  tax  the  attorney's  bill, 
with  a  view  of  superseding  the  fiat, 
on  the  groimd  of  the  insufficiency 
of  the  petitioning  creditor's  debt:— 
Held,  that  the  bankrupt  could  not, 
after  lying  by  so  long,  and  after 
his  previous  admission  of  the  debt, 
apply  for  such  an  order.  Ex  parte 
GingeU,  1833.  2  Dea.  h  Chit. 
546. 

A  petition  cannot  be  re-heard  to 
vary  a  former  order  merely  as  to 
costs  5  more  especially  when  that 
order  was  made  a  twelvemonth 
ago>  and  was  drawn  op  by  the 
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very  parties  who  apply  to  vary  it. 
Ex  parte  Bumell,  1833.  2  Dea.  & 
Chit.  640. 

A  bankrupt  who  had  never  surren- 
dered, was  restrained  by  order  from 
proceeding  in  actions  against  the 
assignees  and  a  purchaser  under 
the  commission,  to  try  its  validity, 
after  long  acquiescence,  and  acts  of 
co-operation  in  the  proceedings 
consequent  upon  the  commission, 
done  by  him  or  under  his  autho- 
rity. Ex  parte  Hornby ^  1832. 
1  Mont.  &B.  1. 

LIEN. 

Official  assignee  cannot,  under  1 
&  2  JVill.  4.  c.  56.  s.  22.,  take 
bankrupt's  money  out  of  the  hands 
of  a  solicitor,  without  discharging 
his  lien.  Ex  parte  Bowden.  2  Dea. 
&  Chit.  1 82. 

If  a  London  banker,  having  a  branch 
bank  at  Edinburgh,  stops  payment 
in  London ;  and  after  the  stoppage, 
but  before  notice,  a  customer  pay 
to  the  agent  at  the  Edinburgh  bank 
notes  and  cash,  to  be  remitted  to 
London ;  and  at  that  time  the  banker 
is  indebted  to  the  agent,  and  the 
agent  after  the  notice,  in  pursuance 
of  a  special  direction  from  the 
banker,  receive  money  ftt>m  other 
agents,  for  the  purpose  of  forward- 
ing to  London ;  and  a  fiat  issue 
against  the  banker,  at  which  period 
the  monies  in  the  hands  of  the 
agent  are  more  than  sufficient  to 
cover  the  amount  due  to  him  from 
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tlic  banker ;  but  the  amount  which 
he  had  at  the  time  of  notice  of  the 
stoppage,  including  the  bank  notes^ 
was  insufficient ;  and  the  customer 
require  the  agent   to  return  the 
bank  notes,   which  hb  does   not 
comply  with ;  and  the  agent  refuse 
to  pay  any  part  of  the  money  to 
the  assignees;  and  the  Court  of 
Session  in  Scotland  order  the  agent 
to  pay,  without  prejudice,  the  ba- 
lance of  monies,  after  deducting 
in  the  meantime  the  amount  due  to 
him,  to  the  assignees,  which  he 
does ;  and  afterwards  it  appearing 
clear  that  he  was  not  entitled  to 
retain  any  part  of  the  sum  which 
he  received  from  the  other  agents 
after  notice,  he  pay  to  the  assig- 
nees the   difference   between   the 
sum  paid  to  the  assignees  under  the 
order  of  the  Court  of  Session,  and 
the  amount  so  received  from  the 
other  agents : — Ordered,  that  the 
assignees  must  refund  to  the  cus- 
tomer the  amount  paid  in  by  him. 
Aflirmed  by  L.  C.     Ex  parte  Cun- 
ningham,  1833.  1  Mont.  &  B.  269. 
S.  P.  Ex  parte  Solomons,  id,  2S6. 

B.i  a  creditor  of  A,,  employs  A.  to 
repair  a  carriage,  undertaking  to 
pay  ready  money  for  the  repairs ; 
B.  cannot,  upon  offering  to  set  off 
an  adequate  portion  of  the  debt,  re- 
quire the  re-delivery  of  the  carriage, 
without  payment  of  the  repairs. 
And  if  A.  become  bankrupt  either 
before  or  after  the  completion  of 
the  repairs,  his  assignees  may  refuse 


to  deliver  up  the  carriage,  until 
payment  of  the  amount  of  the  re- 
pairs; it  not  being,  lor  tliis  pur- 
pose, a  case  of  mutual  credit. 
Clarke  v.  Fell.  1  Nevile  &  Mann. 
244.    S.  C.  4  Bam.  &  Adol.  404. 

LIS  PENDENS. 

On  a  summary  application  against  the 
assignees  for  delivery  up  of  goods 
seized  by  them  as  the  property  of 
the  bankrupt  under  the  fiat  out  of 
the   hands  of   the   petitioner,   (a 
stranger  to  the  bankruptcy,)  who 
claimed  the  goods  as  his,  but  who, 
together  with  the  bankrupt,  had 
been  indicted  for  a  conspiracy  in 
secretly  and  fraudulently  rerooviqg 
the  goods,  which   indictment  was 
still  pending ;  the  Court  refused  to 
decide  on  the  petition  till  after  the 
trial,  on  the  ground  that  it  would 
tend    to    disclose    the    assignees* 
evidence  in  support  of  the  indict- 
ment.    Ex  parte  Heath.     2  Dea. 
&  Ch.   140.     S.  C.   1   M.  &  B. 
169. 

An  appeal  pending  is  not  a  sufficient 
grotmd  for  staying  proceedii^, 
more  especially  when  it  is  plain 
that  the  appeal  is  brought  for  the 
purpose  of  delay.  Ex  parte  Htn- 
ton.     2  Dea.  &  Ch.  407. 

An  assignee  was  removed  and  ordered 
to  account.  Pending  that  order, 
the  new  assignees  petitkmed  for 
the  taxation  of  the  bill  of  the  soli- 
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citors  employed  by  the  discharged 
assignee,  and  that  they  might  be 
ordered  to  account  for  money 
charged  to  have  been  improperly 
received  by  them,  with  the  privity 
of  the  former  assignee  : — Held, 
.  that  the  petition  was  premature^ 
during  the  pendency  of  the  former 
order,  but  the  Court  retained  it, 
under  the  circumstances,  until  the 
result  of  the  pending  account  was 
known.  Ex  parte  Carter ^  1833. 
2  Dea.  8c  Ch.  626. 

LOCUS  STANDI  IN  CUR. 

Where  former  petition  of  bankrupt 
was,  by  the  Vice-Chancellor,  dis- 
missed on  merits,  with  costs  to  be 
paid  by  the  bankrupt,  who  con- 
tinues in  contempt  for  non-pay- 
ment of  them,  he  has  no  locus 
.standi  in  this  Court,  being  con- 
sidered in  contempt  of  this  Court 
also ;  and  former  decision  on  same 
matter  held  an  estoppel.  Ex  parte 
Munk.    2  Dea.  &  Ch.  120. 

LOSS  ON  RE-SALE. 

See  Profit  and  Loss. 

MACHINERY  IN  IRON 
WORKS. 

Machinery  afiBxed  to  the  freehold  of 
iron  works,  is  not  considered  to 
be  within  the  order  and  dispo- 
sition of  the  bankrupt  trader, 
where  by  the  custom  of  the  coun- 
try, when  iron  works  are  let,  such 
.  articles  are  furnished  by  and  con- 
tinue to  be  the  property  of  the 


lessor.  Rufford  v.    Bishop,    IS20. 

5  Russ.  34G. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

MARRIAGE  SETTLEMENT. 

By  a  marriage  settlement,  certain 
lands  were  conveyed  to  trustees, 
to  the  use  of  the  husband  for  life, 
with  power  of  appointment  to 
male  issue,  remainder  to  the  trus- 
tees to  preserve  contingent  re- 
mainders; remainder,  in  default 
of  appointment,  to  the  sons  suc- 
cessively in  tail  general ;  remain- 
der to  the  right  heirs  of  the  hus- 
band. After  the  marriage  the 
husband  became  bankrupt,  and 
his  lands  were  conveyed  by  the 
Commissioners  to  his  assignees, 
by  deed  of  bargain  and  sale,  who 
aflerwards  sold  them,  subject  to 
the  contingencies  in  the  deed  of 
settlement.  The  husband  after- 
wards executed  a  deed  of  appoint- 
ment to  his  son  in  fee,  after  the 
determination  of  his  own  life  es- 
tate : — Held,  that  the  son  took  no 
estate  under  the  appointment,  but 
that,  under  the  marriage  settle- 
ment, he  took  as  estate  tail  in  re- 
mainder, expectant  on  the  deter- 
mination of  the  life  estate  of  hiJB 
father.  Badham  v.  Mee.  1  Moor^ 

6  Scott,  14. 

Upon  a  contract  by  a  trader  to  pay, 
when  required,  to  the  trustees  of 
his  marriage  settlement,  a  sum, 
the  interest  to  himself  for  life»  Or 
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till  hiB  bankruptcy,  and  then  to 
his  wife^  and  having  received  upon 
the  marriage  \50L  from  the  wife, 
and  after  payment  has  been  re- 
quested by  the  trustee  he  becomes 
bankrupt,  without  having  made 
any  payment,  the  whole  debt  is 
proveable,  and  the  dividend  ap- 
plicable, first,  to  raise  the  150/., 
the  interest  of  which  to  be  applied 
to  the  wife;  and,  after  150/^  be 
raised,  the  interest  on  any  further 
sura  to  be  paid  to  the  assignees  for 
the  life  of  the  bankrupt,  and  af- 
terwards according  to  the  trusts 
of  the  settlement.  EgfrnrUShuie, 
18dd.     1  Mont.  &  B.  385. 

MASTER'S  CERTIFICATE. 
See  also  Refebbnce. 

When  an  order  has  been  made  for 
the  taxation  of  the  solicitor's  bill 
of  costs,  semblef  that  a  subsequent 
petition  for  the  costs  of  the  taxa- 
tion cannot  be  heard  until  the 
Master  has  made  his  certificate, 
nor  unless  the  original  petition  is 
also  set  down  in  the  paper*  Ex 
parte  Elite.    2  Dea.  &  Ch.  332. 

MESNE  PROFITS. 

See  Intermediate  Profits. 

MEETING  OF  CREDITORS. 
Where  the  joint  and  separate  cre- 
ditors, at  a  meeting  duly  con- 
vened for  that  purpose,  agree  to 
consolidate  the  two  estates,  the 
Court  will  refer  it  to  the  Com- 
missioner to  inquire  whether  such 
consolidation  is  for  the  general 


benefit;  but  will  not,  upon  such 
a  resolution  alone,  bind  tlie  in- 
tereste  of  the  absent  creators  of 
both  classes.  Ex  pafU  Pari,  t 
Dea.  &  Ch.  1. 

MEMORANDUM  OF  DEPOSIT. 

Where  equitable  deposit  is  made, 


accompanied  with  memorandum, 
for  debt,  subseqnendy  disdiaiged, 
and  on  fresh  debt  contracted,  it  is 
verbally  agreed  diat  deposit  sinll 
continue  as  security  for  latter 
debt,  mortgagee  is  not  entitled  to 
the  costs  out  of  produce  of  sale. 
Ex  parte  Pigetm.  2  Dea.  &  Ch. 
118. 

MERGER. 

Where  the  consignee  transfers  bills 
of  lading  to  a  creditor,  as  a  secu- 
rity for  his  debt,  and  the  con- 
signor stops  the  goods  in  transitu, 
the  creditor  may  issue  a  fiat 
against  die  consignee  on  bis  ori- 
ginal debts.  Ex  parte  AMom^ 
2  Dea.  &  Ch.  5. 

B.  and  C.  being  indebted  to  A.  give 
a  joint  and  several  bond.  A.  takes 
(as  part  of  the  same  security)  a 
joint  warrant  of  attorney,  and 
enters  up  a  joint  judgment  B. 
and  C.  become  bankrupt  t — HeM^ 
that  the  bond  is  merged  in  the 
judgment,  and  that  A.  can  only 
prove  against  the  joint  esute'of 
fi.  and  C.  Ex  parie  Chrisiy.  ft 
Dea.  &  Ch.  155.  S.  C.  I  M.  ft 
B.$8fU 


Messenger* 

MESSENGER. 

The  defendant,  a  messenger  attached 
to  certain  lists  of  Commissioners 
of  bankrupt  in  London,  and  by 
them  appointed  provisional  assig- 
nee of  the  estate  of  a  bankrupt, 
sent  an  agent  or  servant  to  take 
possession  of  the  bankrupt's  es- 
tate. The  agent  received  a  con- 
siderable sum  of  money,  and  ab- 
sconded : — Held,  that  the  defend- 
ant was  not  liable  for  the  amount 
in  an  action  for  money  had  and 
received,  no  negligence,  or  want 
of  proper  caution,  being  attribut- 
able to  him.  Raw  v.  Cutten.  ft 
Moore  and  Scott,  123.  S.  C.  9 
Bii^.  96. 

MISDESCRIPTION. 
See  Description  of  Bankrupt. 

MISTAKE. 

Where  a  creditor  sent  up  the  proper 
documents  to  prove  his  debt  at  a 
dividend  meeting,  and  his  solicitor 
forgot  the  day,  another  meeting 
was  appointed  at  his  expense,  to 
enable  him  to  prove  his  debt,  the 
payment  of  the  dividend  being 
ordered  to  be  stayed  in  the  mean- 
time, and  to  be  calculated  afresh 
in  case  he  substantiated  his  proof. 
Re  Graham  and  Tate,  1833.  2 
Dea.  &  Chit.  554. 

MORTGAGE. 

See  also  Legal  Mortgaoe— Equit- 
able MoRTOAOE  —  Mortgagor 
md  Mortqaobs — Ship. 
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An  application  of  the  assignees  to 
postpone  the  sale  of  mortgaged 
property  refUsed,  where  the  mort- 
gagee objects  to  such  postpone- 
ment. Ex  parte  Belcher,  1833. 
ft  Dea.  &  Chit.  587. 

In  an  action  at  the  suit  of  the  kmg 
against  an  auctioneer^  upon  the 
bond  given  to  make  returns  of 
sales  by  auction,  held,  upon  de- 
murrer to  the  surrejoinder,  that 
an  estate  which  has  been  mort- 
gaged by  a  person  wlio  has  be- 
come bankrupt,  and  is  sold  by 
auction  by  direction  of  the  as- 
signees, and  with  the  concurrence 
of  trustees  appointed  to  sell  the 
estates  to  discharge  incumbrances^ 
&c.,  or  with  the  consent  of  the 
mortgagees,  is,  by  the  stat.  6  Geo. 
4.  c.  16.  s.  98.,  exempt  from  the 
auction  duty.  Att»  Gen,  v.  Win- 
Stanley,  183U     5  Bli.  M.  S.  130. 

On  the  10th  June,  1830,  IV.  R.  mort- 
gaged by  bill  of  sale  to  fV.  &  Co. 
the  ships  Lady  East,  Pyramus, 
and  Sprightly,  then  being  at  sea. 
The  bill  of  sale  contained  an  assign^ 
ment  of  the  freight  and  policies. 
On  the  Iftth  June,  the  said  bill  of 
sale  was  entered  in  the  book  of 
registry.  On  the  18th  October 
the  Sprightly  returned  to  porty  and 
sailed  again  oil  the  16th  Norem- 
ber.  On  the  7th  January,  1831, 
JV.  R,  mortgaged  die  same  ships, 
freights,  and  policies  to  the  peti- 
tioners by  bfll  of  sale,  containing  a 
recital  of  and  subject  to  the  first 
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mortgage ;  on  the  1 1th  May,  1831, 
the  said  second  bill  was  entered  in 
the  book  of  registry;  on  the  14th 
June,  W.  R.  became  bankrupt ;  on 
the  same  day  the  Pyramus  arrived 
from  sea;  and  on  the  15th  July, 
the  Lady  East  arrived  from  sea. 
On  the  31st  June  both  mortgages 
were  indorsed  on  the  certificate  of 
the  Pyramus;  and  on  the  16th  July 
both  mortgages  were  indorsed  on 
the  certificate  of  the  Lady  East. 
The  Sprightly  was  lost  at  sea : — 
Held,  that  the  second  mortgage 
was  valid  as  to  the  interest  in  the 
ships,  freights,  and  policies.  Ex 
parte  Jona^  1 832.  2  Cromp.  &  J. 
513. 

A  tenant  in  fee  of  a  cotton-mill,  in 
which  there  was  a  steam-engine, 
boilers,  &c.  mortgaged  tlie  mill, 
engine,  boilers,  &c^  to  B.,  but  re- 
mained in  possession  until  his 
bankruptcy.  The  entablature  plate 
of  the  engine,  which,  however, 
formed  no  part  of  the  working 
apparatus,  was  fixed  to  the  free- 
hold of  the  mill,  every  other  part 
of  the  engine  was  secured  by  bolts 
and  screws,  and  might  be  re- 
moved without  injury  to  the 
building : — Held,  that  the  steam- 
engine  was  not  in  the  order  and 
disposition  of  A.  at  his  bank- 
ruptcy. Hubbard  v.  Bagshaw, 
1831.     4  Sim.  326. 

MORTGAGOR  AND  MORT- 
GAGEE. 

Qtkere,  Whether  a  third  mortgagee 


is  entitled  to  his  costs  of  petition 
to  sell,  &;c.,  or,  whether  he  ought 
not  to  apply  to  the  Commissioner 
under  the  general  order.  Ex  parte 
Robinson.    2  Dea.  &  Chit.  110. 

Where  a  conveyance,  by  way  of 
mortgage,  is  made  to  a  trustee 
for  the  mortgagee,  in  trust  to  sell, 
and  the  trustee  becomes  bank- 
rupt, the  mortgagor  should  joio 
in  the  application  for  the  appoint- 
ment of  another  .  trustee.  Ei 
parte  Orgill.   2  Dea.  &  Chit.  413. 

MOTION. 

Where  notice  is  given  to  the  re- 
spondent of  a  motion  for  leave  to 
amend  the  petition,  and  such  per- 
mission is  granted  after  the  re- 
spondent appears  to  oppose  it, 
the  respondent  wiU  not  be  en- 
titled to  the  costs  of  tbe  day.  Ex 
parte  Green.     2  Dea.  &  Chit.  42. 

Where  an  order  made  in  bankruptcy 
reserves  further  directions  and 
costs,  a  subsequent  application 
to  the  Court  as  to  the  costs  mere- 
ly, may  be  entertained  by  motion; 
but  if  it  is  by  way  of  further  di- 
rections, it  must  be  by  petition. 
The  solicitor  for  the  respondents 
ought  to  have  notice  of  such  an 
application,  as  well  as  the  respon- 
dents  themselves.  Ex  parte  Sksd- 
bolt.    2  Dea.  &  Chit.  286. 

If  a  solicitor  refuses  to  deliver  the 
proceedings  to  the  assignees,tbe  or- 
der is  of  course  with  costs.  Ex  parte 
Crowe,  1832.     1  Mont.  &  B.  90. 


Motive  of  issuing  Commission.    INDEX. 
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MOTIVE  OF  ISSUING  COM- 
MISSION. 

A  commission  issued  by  one  partner 
against  another,  not  for  the  pur- 
pose of  distributing  the  bankrupt's 
effects  among  his  creditors,  but 
for  the  sole  purpose  of  dissolving 
the  partnership,  is  supersedable. 
Ex  parte  Christie,  1832.  2  Dea. 
&  Chit.  465.  Affirmed  on  ap- 
peal. Id.  p.  488.  S.  C.  1  M.  & 
B.  314—329. 

MULTIFARIOUSNESS. 

Petition  by  creditors  to  expunge 
proofs,  to  admit  proofs,  and  to 
remove  assignees,  not  multifari- 
ous; but  removal  of  assignees 
being  refused^  petition  becomes 
multifarious.  Ex  parte  Graze- 
brook.    2  Dea.  &  Chit.  186. 

MUTUAL  CREDIT. 

See  Set-opp. 

NEW  TRIAL. 

Where,  upon  the  trial  of  an  issue,  to 
try  whether  there  was  a  good  pe- 
titioning creditor's  debt,  the  bank- 
rupt took  an  objection  to  the  con- 
stitution of  the  debt,  which  he 
never  alleged  in  his  petition  to 
supersede  the  commission,  and  the 
jury  found  a  verdict  against  the 
petitioning  creditor,  the  Court 
granted  a  new  trial,  on  the  ground 
of  surprise.  Ex  parte  Christie, 
2  Dea.  &  Chit.  461. 


NOTICE. 

See  Bills  op  Exchange. 
The  bankrupt's  examination  cannot 
be  read  as  evidence  against  a  third 
party  who  had  no  power  of  cross- 
examining  him.  Notice  of  reading 
also  necessary.  Ex  parte  Amsby. 
2  Dea.  &  Chit.  212. 

Where  an  order  made  in  bankruptcy 
reserves  further  directions  and 
costs,  a  subsequent  application  to 
the  Court,  as  to  the  costs  merely, 
may  be  entertained  by  motion,  but 
if  it  is  by  way  of  further  directions, 
it  must  be  by  a  petition.  The  so- 
licitor for  the  respondents  ought  to 
have  notice  of  such  an  application, 
as  well  as  the  respondents  them- 
selves. Ex  parte  ShadboU.  2  Dea. 
&  Chit.  286. 

An  equitable  mortgagee  of  two  po- 
licies of  assurance,  which  the  bank- 
rupt had  efiected  on  his  own  life, 
writes  to  the  insurance  office,  say- 
ing, **  I  am  holder  of  the  under- 
mentioned policies,*'  stating  the 
particulars  of  the  policies  in  ques- 
tion, and  inquiring  what  sum  the 
ofRce  would  give,  if  they  were  de- 
livered up  to  be  cancelled : — Held, 
that  this  was  a  sufficient  notice  to 
the  ofHce  of  a  change  of  owner- 
ship. Ex  parte  Strighi.  2  Dea. 
&  Chit.  314.  See  Ex  parte  Termy^ 
son.     1  M.  &  B.  67. 

An  equitable  mortgagee  will  not  be 
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preferred  to  a  subsequent  legal 
mortgagee,  who  had  do  notice  of 
the  equitable  mortgage;  and  the 
onus  lies  upon  the  former,  claim- 
ing a  priority,  to  prove  that  the 
latter  had  such  notice.  Ex  parte 
Hardy.    2  Dea.  &  Chit.  393. 

The  assignment  of  a  policy  of  insur* 
ance  without  notice  to  the  office, 
does  not  prevent  the  operation  of 
the  clause  of  reputed  ownership. 
Ex  parte  Tennyson,  1 83Z,  1  Mont. 
&  B.  67. 

In  an  action  by  the  assignees  of 
a  bankrupt^  the  defendant  gave 
notice  of  his  intention  to  dispute 
the  petitioning  creditor's  debt,  the 
trading,  and  the  act  of  bankruptcy. 
At  ihe  trial  the  cause  was  referred 
to  arbitration,  the  defendant  under- 
taking to  admit  before  the  arbi- 
trator the  debt,  trading,  and  act  of 
bankruptcy : — Held,  that  the  judge 
had  no  power  to  certify  for  the 
costs  occasioned  by  the  notice, 
under  the  statute  6  Geo.  4.  c.  16. 
s.  90.,  the  cause  not  having  been 
actually  tried  by  him.  Barthrop 
v.  Anderton.  1  Moore  &  Scott, 
361.     S.  C.  8  Bing.  268. 


A  commission  of  bankrupt  issued 
against  an  infant,  tipon  a  debt 
contracted,  and  an  act  of  bank- 
ruptcy committed,  during  his  mi- 
nority, is  absolutely  void ;  and,  if 
the  assignees  have  reason  to  know 


that  he  intends  to  set  up  his  in* 
fancy,  it  is  not  neoessary  for  him 
to  give  them  the  notice  required 
by  the  90th  section  of  the  statute 
6  Geo.  4.  c.  1 6.  that  be  intends  to 
dispute  the  proceedii^  under  the 
commission.  Belion  ▼.  HoJ^. 
ft  Moore  &  Scott,  496.  S.  C,  9 
Bmg.  365. 

OFFICERS  OF  COURT. 

Where  an  attestation  was  in  die  fol- 
lowing form,  "  signed  by  the  pe- 
titioners A.  B.  &  C.  !>.,  in  the 
presence  of  T.  5.,  acting  solicitor 
lor  A.  T.  solicitor  fox  the  pelitioo- 
efa  in  this  matter,'*  and  it  appeared 
that  A.  T*  was  not  a  aoUdlor  of 
this  Court ;  otrnkk^  nererthekss, 
that  the  attestation  waa  good,  the 
petitioners  having  appeared  by 
counsel.  Ex  parte  TStmer,  1 833. 
2  Dea.  &  Chit.  5QZ.  S.  C.  1  M. 
&  B,  390. 

A  summary  application  being  made 
against  three  attomiea,  jointly,  to 
pay  over  to  the  assignees  a  sum  of 
money  which  they  had  received  as 
the  bankrupt's  solicitors  under  an 
order  of  the  Court  of  Chancery : — 
Held,  not  sustainable,  as  they  were 
not  all  collectively  attoniies  of  this 
Court.  Quare,  whether  such  an 
order  would  have  been  made,  if 
they  had  been  all  attomies  of  this 
Court.  Ex  parte  Hicks,  1833.  2 
Dea.  &  Chit.  573.  S.  C.  1  M.  & 
B.  256. 
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OFFICIAL  ASSIGNEE, 

Official  assignee  cannot,  under  1  and 
%  Will.  4.  c.  56.  s.  22.,  take  bank- 
rupt's money  out  of  the  hands  of  a 
8olicitor»  without  discharging  his 
lien.  Ex  parte  Bowden.  2  Dea. 
&  Chit.  182. 

Although  the  Court  has  a  controlling 
power  in  the  appointment  of  an 
official  assignee,  by  the  Commis- 
sioner, yet  the  Court  will  not  in- 
terfere, unless  the  Commissioner 
has  exercised  an  unsound  discre- 
tion in  the  appointment.  Ex  parte 
Bramtton.    2  Dea.  &  Chit.  375. 

It  is  no  objection  to  a  petition,  that 
the  official  assignee  has  signed  it ; 
his  signature  being  merely  sur- 
plusage.    Ex  parte  Belcher,  1833. 

2  Dea.  &  Chit.  587. 

Consent  of  official  assignee  to  super- 
sedeas, upon  consent  of  creditors, 
not  neceisary.  Ex  parte  Parker, 
1833.     1  Mont.  &  B.  412. 

An  official  assignee  must  be  joined 
in  an  action  brought  by  the  other 
assignees.  But  where  his  name 
was  omitted  in  the  declaration, 
the  Court  allowed  it  to  be  amended 
by  inserting  his  name,  on  the  pay- 
ment of  costs.     Baker  v.  Neave, 

3  Tyrw.  233.    S.  C.  1  Comp.  & 
M.  112. 

An  action  lies  against  the  official  as- 


signee, to  recover  money  received 
by  him  under  a  void  oommission  of 
bankrupt.  Munk  v.  Clarkt.  10 
Bing.  102, 

ORDER  AND  DISPOSITION. 
See  Reputed  Ownership. 


ORDER, 

And  set  Conditional  Order. 

In  the  ordinary  practice  of  hearing  a 
petition  on  affidavit,  it  is  irregular 
for  a  counsel  to  examine  a  witness 
vivd  voce,  without  any  previous 
order  of  the  Court  obtained  for 
that  purpose.  Ex  parte  Baldoek.  2 
Dea.  &  Chit.  60. 

Where  order  of  Court  is  necessary 
to  enable  a  party  to  prove,  he 
cannot  vote  or  sign  certificate ;  for 
instance,  trustees,  executors^  &c. 
Ex  parte  Wyatt.  2  Dea.  &  Chit, 
211. 

An  equitable  mortgagee  is  entitled  to 
the  growing  crops  and  rents  from 
the  date  of  the  order  of  sale.  Ex 
parte  Bignoid.  2  Dea.  &  Chit. 
398. 

If  the  bankrupt  refuses  to  join  in  the 
conveyance  of  any  part  of  his  estate, 
the  Court  will  make  an  order  for 
him  to  do  so,  under  the  6  Get.  4^ 
c.  16,  s.  78,  Ex  parte  Jackmn, 
2  Dea.  &  Chit.  458. 
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Ad  olgectioii  to  the  attestation  of  a 
petition  is  not  sustainable  after  an 
order  has  been  already  made  upon 
it.  Where  an  attestation  was  in  the 
following  form,  ''Signed  by  the 
petitioners,  A.  B.  and  C.  Z).,  in  the 
presence  of  T,  S,  acting  as  solicitor 
for  A,  7*.,  solicitor  for  the  peti- 
tioners in  this  matter,'*  and  it  ap- 
peared that  A,  T.  was  not  a  so- 
licitor of  this  Court;  SeMe^  never- 
theless, that  the  attestatimi  was 
good,  the  petitioners  having  ap- 
peared by  oonnseL  Ex  fMtrte 
Tmmer,  1833.  2  Dea.  &  Chit. 
563.    S.  C.IM.&  B.  390. 

A  petition  cannot  be  reheard  to  vary 
a  former  order  merely  as  to  costs ; 
more  especially  when  that  order 
was  made  a  twelvemonth  ago,  and 
was  drawn  up  by  the  very  parties 
who  apply  to  vary  it.  Ex  parte 
BurneU,  1833.  2  Dea.  &  Chit. 
640. 

Special  and  Con^umaL 

A  special  order  had  been  obtained  for 
an  agent  to  the  petitioner,  who  was 
abroad,  to  sign  the  petition  on  her 
behalf  :^Held,  that  this  might  be 
done  under  the  general  order  of  the 
12th  August,  1809^  and  the  special 
order  was  therefore  discliarged  with 
costs.  Ex  parte  Moore^  2  Dea.  & 
Chit.  369. 

Semblet  that  when  a  petitioner  obtains 
a  conditional  order  of  the  Court, 
he   is  bound    to   prosecute   such 


order,  nnder  the  peril  of  paying 
costs  to  the  odier  feartj.  Ex  parte 
Austem,  t  Dea.  &  Chit.  384. 

Order  to  amend,  conditionally,  that  s 
party  should  be  served,  and  the 
petition  be  heard  in  fourteen  days. 
Default  having  been  made  in  these 
conditions,  the  petition  was  dis- 
missed with  costs.  ExparteGreeuy 
2  Dea.  &  Chit.  85. 

Upon  an  a[^cation  by  a  priaooer  to 
be  disdiarged  firom  an  illegal  arrest, 
the  Court  cannot  impose  terms,  or 
order  the  costs  to  be  paid  out  of 
the  estate.   Ex  parte  HdMby^l^i. 

1  Mont.  &  B.  79. 

PARTNERS. 
CotUract  bttweeHm 

A  bankrupt,  while  in  partnership  with 
IT.,  deposits  a  lease  with  a  creditor, 
and  the  partnership  is  afterwards 
dissdved,  when  certain  arrange- 
ments are  made  between  the  bank- 
rupt and  the  solvent  partner:— 
Held,  that  no  subeequent  arrange- 
ment of  this  kind  wiO  afict  the 
rights  of  the  creditor  under  the 
original  deposit,  and  that  be  is  en- 
titled to  the  usual  order  for  the  srie 
of  the  property.    Ex  parte  fipeti, 

2  Dea.  &  Chit.  59. 

A.  being  a  dormant  partner  wick  B. 
dissolves  partnership,  and  R  a 
declared  indebted  to  A.  on  bsboer; 
A.  sues  B.  for  balance  and  rtedfti 
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a  cognovit  for  debt  and  costs.  B. 
becomes  bankrupt : — Held,  A.  is 
entitled  to  prove  his  debt  against 
the  estate,  although  some  partner- 
ship debts  are  unpaid.  Ex  parte 
Grazehrook.     2  Dea.  &  Chit.  186. 

One  of  two  partners,  on  the  4th  Jan. 
commits  a  secret  act  of  bankruptcy. 
On  the  5th  Jan.  the  other  partner 
accepts  three  bills  in  the  name  of 
the  partnership  firm  in  favour  of 
one  of  the  creditors  of  the  partner- 
ship ;  all  of  which  bills  were  ante 
dated  before  the  4th  Jan.  These 
bills  were  afterwards  indorsed  for 
a  valuable  consideration  to  R.,  who 
had  no  notice  of  the  act  of  bank- 
ruptcy. On  the  10th  Jan.  a  joint 
commission  issued  against  both 
partners : — Held,  that  the  holder 
of  the  bills  could  not  prove  them 
against  the  joint  estate,  as  the 
solvent  partner  could  not  bind  the 
joint  property  by  accepting  bills 
after  the  act  of  bankruptcy  of  his 
co-partner.  Costs  of  both  parties 
out  of  the  estate.  Ex  parte  EUHs, 
1838.  ft  Dea.  &  Chit.  555.  S.  C. 
1M.&B.249. 

itf  •  and  B.  entered  into  partnership  as 
brewers,  A.  bringing  in,  as  his  share 
of  the  capital,  a  brewhouse  and 
other  premises,  which  were  sub- 
ject to  mortgages  for  debts  due 
by  him.  A.  retired  from  the  busi- 
ness, which  was  continued  by  B. 
alone,  who  agreed  to  take  the  brew- 
house,  &c.  at  a  valuation,  but  the 
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amount  was  not  to  be  paid  till  the 
mortgages  were  satisfied.  B.  be- 
comes bankrupt,  and  the  mortgage 
debts  remaining  unpaid,  his  assig- 
nees, before  any  proof  made  in 
respect  of  A.*b  debt,  paid  off  the 
mortgages : — Held,  that  the  assig- 
nees were  entitled  to  deduct  the 
sums  paid  by  them  from  the  divi- 
dends  on  the  sum  which  was  due 
to  A.  from  B,  at  the  time  of  his 
bankruptcy.  Roive  v.  Anderson^ 
1831.    4  Sim.  267. 

One  partner  of  a  banking  firm,  who 
was  co-trustee  with  other  persons 
of  certain  stock,  by  a  forged  power 
of  attorney  obtained  the  produce  of 
the  stock  unknown  to  his  partners, 
and  continued  to  make  fake  entries 
in  the  partnership  books,  debiting 
the  firm  with  the  amount  of  the 
dividends,  and  continued  also  to 
make  payments  on  account  of  the 
trust.  The  firm  became  bank- 
rupt, and  afler  the  bankruptcy 
and  the  execution  of  the  partner 
for  the  forgery,  an  account  of  such 
supposed  receipts  and  payments 
was  rendered  by  the  assignees  to 
the  surviving  trustee : — ft  eld,  that 
the  balance  on  such  account  could 
not  be  considered  as  a  debt  due 
firom  the  partnership  to  the  trustees, 
inasmuch  as  the  transfer  of  the 
stock  under  the  forged  power  of 
attorney  being  absolutely  void,  the 
property  in  the  stock  remained  in 
the  trustees,  and  they  were  still 
entitled  to  receive  the  dividends  at 
3d 
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the  Bank  of  England.     Hihnt  v. 
BoUand.    %  Tyrw.  575.    S.  C.   1 
Cromp.  &:  M.  IdO. 

In  1820,  W.  advanced  24,000/.  to 
J.  C.  S.  and  W.  S,  traders,  and 
jointly  with  them  executed  a  deed, 
by  the  express  terms  of  which  a 
partnership  stock  was  created,  in 
^hich  they  had  all  a  joint  property. 
/F.  was  not  to  have  any  definite 
aKqaot  proportion  of  the  profits, 
but  was  to  have  an  account  of  the 
profits  as  between  themselves,  and 
to    receive  2,000/,  or  2,400/.   a 
year,  as  the  case  might  be,  ant  of 
the  profits.   W.  8.  neter  appealed 
to  the  world  aa  a  partner.    The 
firm  became  bankrupt  in  1 826 : — 
Held,  that  W.  was  a  partner  in  the 
concern,  and  that  a  joint  commis- 
sion against  the  three,  as  such  joint 
partners,  might  be  supported ;  and 
that  the  creditors  of  both  the  old 
and  new  firm  were  equally  entitled 
to  prove  against  the  estate  of  the 
latter.  Ex  parte  Chuck.     1  Moore 
&  Scott,  615. 


One  of  >two  partners,  after  commit- 
ting an  act  of  bankruptcy,  handed 
over  a  bank  post  bill  and  some 
silvet  to  the  agent  of  the  drawer 
of  a  bill  of  exchange,  accepted 
by  the  partners,  and  which  was 
just  about  to  become  due,  for  the 
purpose  of  protecting  such  bill. 
Such  handing  over  was  found  to 
be  a  fraudulent  preference,  and 
to  have  been  in  contemplation  of 


bankruptcy.  On  die  sane  day, 
but  a  few  hours  later  tbaii  the 
time  of  handing  over  the  note 
and  money,  the  other  partner 
committed  an  act  of  iMidbniptey: 
—Held,  that  the  act  of  the 
partner  who  had  committed  the 
act  of  bankruptcy  LeKiie  MS 
handed  over  the  property  vraa  not 
bindini^y  and  that  tiie  aasigiifcff 
of  the  two  partners  miglit  reeover 
the  value  of  the  property.  Burt 
V.  MaaU.    1  Groinp.  &  M.  525. 

PARTNERSHIP,  DISSOLU* 
TION  OF. 

A  eomtoisBion  isaiied  by  one  pavtoer 
a^ntt  ano^r,  not  for  the  psr- 
pose  a(  distributor  the  baiiknipt*s 
effects  among  his  creditors^  but 
for  the  sole  purpose  of  disiolving 
the  partnership,  is  superaediiAile. 
Ex  parte  CkriiikflS9fi.  2  Dea.  & 
Chit.  465.  Gonfimed  on  appMl, 
id.  p.  488.  S.  C.  1  M.  &  B.  814, 
829. 

One  of  two  partners,  cm  the  4th  Jan. 
commits  a  seoretaet  of  bankruptcy. 
On  the  5th  JaMary,  tbe  other 
partner  accepts  three  bills  in  tbe 
name  of  the  partnersliip  Btm^  m 
favour  of  one  of  the  credilon  of 
the  partnership ;  all  of  which  bills 
were  antedated  before  the  4th 
January.  These  bills  nae  after- 
wards indorsed  for  a  valuable  con- 
sideratwn  to  A.,  who  bad  no  no- 
tice of  the  act  of  bankruptcy.  On 
the  10th  January,  a  joint  commis- 
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sion  ififued  against  both  partners : 
—Held,  that  the  holder  of  the 
bilb  could  not  prove  them  agahnst 
the  j(Mnt  estate,  as  the  solvent 
partner  could  not  bind  the  joint 
property  by  accepting  bills  after 
the  act  of  bankruptcy  of  his  co- 
partner. Costs  of  both  parties 
out  of  the  estate.  Ex  parte  Ellis, 
1833.     2  Dea.  &  Ch.  555.     S.  C. 

1  M.  &  B.  249. 

PARTIES. 

Xee  alao  VMmov,  Parties  to. 

Where  a  conveyance  by  way  of  mort- 
gage is  made  to  a  trustee  for  the 
mortgagee,  in  trust  to  sell,  and  the 
trustee  becomes  bankrupt,  the 
mortgagor  should  join  in  the  ap- 
plication for  the  appointment  of 
another  trustee.     Ex  parte  Orgill, 

2  Dea.  &  Ch.  413. 

PARTIES  IN   PARI  DELECTO 
AND  PARTICEPS  CRIMINIS. 

Where  the  time  for  opening  a  fiat 
expires  by  the  voluntary  act  of 
the  petitioning  creditor,  and  it  ap- 
pears that  it  was  issued  under  sus- 
picious circumstances,  namely,  for 
effecting  a  compromise  with  the 
creditors,  and  not  with  a  bond  fide 
intention  of  working  it ;  and  a  se- 
cond fiat  is  issued  by  another  cre- 
ditor under  Lord  Loughborough's 
General  Order,  the  Court  will  not 
supersede  the  second  fiat,  merely 
because  it  was  issued  by  a  cre- 
ditor who  was  a  party  to  tlie  in- 


tended compromise  under  the  first, 
unless  it  is  clearly  for  the  advsn- 
tage  of  the  general  creditors  that 
the  first  should  stand  and  the  se- 
cond be  superseded.  Ex  part^ 
Anjer.    %  Dea.  &  Ch.  67. 

The  act  I  &  2  WiU.  4.  c.  5Z.  s.  42. 
does  not  give  validity  to  commis- 
sions of  bankrupt  founded  on 
concerted  acts  of  bankruptcy ;  and, 
therefore,  the  execution  of  a  deed, 
whereby  a  trader  assigns  all  his 
property  to  a  trustee  for  the  bene- 
fit of  all  his  creditors,  is  not  an 
act  of  bankruptcy  sufficient  to 
support  a  commission,  founded  on 
the  petition  of  a  creditor  who  was 
either  party  or  privy  to  such  deed. 
Marshall  y.  Barkworth,  1833.  4 
Bam.  &  Adol.  508. 

PAYMENT. 

See  Pkotscted  Payments. 

Where  a  creditor  addresses  a  written 
request  to  assignees,  in  general 
terms,  to  pay  *'  the  dividends  made 
on  the  bankrupt's  estate"  to  A.  B., 
the  assignees  are  justified  in  pay- 
ing subsequent  dividends  to  A.  B. 
until  they  have  notice  from  the 
creditor  that  he  has  revoked  A.  B/s 
authority.  Ex  parte  Bright.  2 
Dea.  &  Chit.  8. 

Although  the  solicitor's  bill  has  been 
paid,  yet  it  will  be  ordered  to  be 
taxed,  on  application  of  the  as- 
signees, without  any  special  rea- 
son being  assigned  for  the  taxa- 
3d2 
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don.    Ex  parte  Pickering,   2Dea. 
Sc  Chit.  d87. 

PAYMENT  INTO  COURT. 

Where  the  bankrupt  is  ready  to  pay 
all  his  creditors  in  ftdl,  and  the 
only  creditor  whose  consent  is 
wanting  to  the  supersedeas  is 
abroad,  the  bankrupt  may  apply 
to  pay  the  amount  of  that  credi- 
tor's debt  into  Court,  in  order  to 
prevent  any  delay  in  obtaining  the 
supersedeas.  Ex  parte  HamHtonf 
1832.    2  Dea.  &  Chit.  519. 

A.f  B.  and  C.  having  agreed  for  the 
purchase  of  certain  mines,  for 
10,000/.,  and  to  form  a  joint  stock 
company  for  working  them,  and 
that  the  mines  should  be  sold  to 
the  company  for  25,000/.,  of  which 
10,000/.  should  be  paid  to  F.  the 
proprietor,  and  the  remainder  di- 
vided amongst  themselves  and 
certain  of  their  friends,  whom  they 
nominated  to  be  directors  and 
officers  of  the  company  ;  at  a 
meeting  of  the  persons  so  nomi- 
nated, at  which  A,,  B.  and  C.  were 
present,  but  before  the  company 
was  established,  it  was  resolved 
that  the  company  should  purchase 
the  mines  for  25,000/.  to  be  paid 
toF. ;  and  a  conveyance  was  after-* 
wards  taken  from  F.  to  the  trus- 
tees of  the  company,  and  the 
25,000/.  was  paid  out  of  the  funds 
of  the  company  and  distributed  in 
•  the  manner  agreed  upon.  A  suit 
having  been  instituted  by  some  of 


the  shareholders,  on  behalf  of 
themselves  and  the  others,  against 
the  persons  who  had  participated 
in  the  15,000/.,  the  latter  were 
decreed  to  refund  what  they  had 
received,  and  one  of  the  defend- 
ants having  become  bankrupt  after 
he  had  paid  what  he  had  received 
into  Court,  under  an  order  upon 
motion:— Held,  that  the  plaintiffs 
were  entitled  to  receive  that  sum, 
and  were  not  to  be  put  to  prove 
their  demand  under  the  commis- 
sion. Hichens  v.  Congreve,  1831. 
4  Sim.  420. 

PETITION. 

^^^'for  AUawance* 
One  of  two  assignees  admits  in  the 
audit  paper,  previous  to  adividend, 
that  a  certain  sum  was  reserved  by 
the  assignees^  applicable  to  future 
claims.  The  bankrupt,  en  a  peti- 
tion  for  his  allowance  after  the 
death  of  this  assignee,  is  entitled 
to  an  inquiry  whether  any  part  of 
that  sum  ever  came  to  the  hands 
of  the  surviving  assignee.  Ex 
parte  Coombes.  2  Dea.  &  Chit, 
519. 

'  ■     '  AfnendmetU, 

Amendment  of  petition.  —  ifiioii, 
2  Dea.  &  Chit  22. 

Where  notice  is  given  to  the  respon- 
dent of  a  motion  for  leave  to  amend 
the  petition,  and  such  permission 
is  granted  after  the  respondent 
appears  to  oppose  it,  the  respon- 
dent will  not  be  entitled  to  the 
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costs  of  the  day.    Ex  parte  Oreen. 
2  Dea.  &  Ch.  42. 

Where  such  an  objection  is  taken  to 
the  attestation  of  n  petition  for  a 
supersedeas,  it  may  be  amended 
instanter ;  but  not  if  the  petition 
is  to  stay  a  certificate.  Ex  parte 
Tanner,  1833.  <2  Dea.  &  Chit. 
563.    S.  C.  1  M.  &  B.  390. 

—  to  Annul. 

After  a  fiat  had  issued,  the  bankrupt 
makes  certain  proposals  to  his 
creditors  to  prevent  the  prosecu- 
tion of  it,  to  which  proposals  the 
solicitor  for  one  of  the  creditors 
promises  to  give  an  answer,  at  a 
certain  time,  on  the  following  day, 
(the  16th  after  the  date  of  the 
fiat,)  but  before  that  time  arrives 
he  strikes  a  second  docket,  for 
non-prosecution  of  the  first,  under 
the  general  order: — Held,  that 
this  was  a  breach  of  faith,  and  a 
petition  to  annul  the  first  fiat  was 
dismissed  with  costs.  Ex  parte 
Baker,    ft  Dea.  &  Chit.  362. 

Costs  will  not  be  given  against  a 
bankrupt  upon  petition  to  annul 
A  fiat.  Ex  parte  Heath,  1832. 
1  M6tit.&B.  116. 

of  Appeal, 

Semble,  that  the  period  of  a  month, 
limited  by  the  statute  for  present- 
ing the  petition  of  appeal,  cannot 
be  extended.  Ex  parte  Robinson, 
1833.    %  Dea.  &  Chit  583. 


The  Court  of  Review  has  no  jurisdic-* 
tion  to  dispense  with  the  signature 
of  the  petitioner  to  it  petition  of 
appeal,  under  the  1  &  2  WiU,  4. 
c.  56.  s.  32. ;  the  Lord  Chancellor 
being  the  proper  authority  to  ap- 
ply to  for  that  purpose.  Ex  parte 
Robinson,  1833.  2  Dea.  &  Chit. 
583. 

Attestation  and  Signature. 
A  special  order  had  been  obtained 
for  an  agent  to  the  petitioner^ 
who  was  abroad,  to  sign  the  pe- 
tition on  her  behalf: — ^Held,  that 
this  might  be  done  under  the 
general  order  of  the  12th  August 
1809 ;  and  the  special  order  wab 
therefore  discharged  with  £osts. 
Ex  parte  Moore.  2  Dea.  8c  Chit 
369. 

An  objection  to  the  attestation  of 
a  petition  is  not  sustainable,  after 
an  order  has  been  already  made 
upon  it  Where  such  an  objec- 
tion is  taken  to  the  attestation  of 
a  petition  for  a  supersedeas,  it  may 
be  amended  instanter ;  but  not  if 
the  petition  is  to  stay  a  certificate. 
Where  an  attestation  was  in  the 
following  form,  "Signed  by  the 
petitioners.  A,  B.  and  C.  D.,  in  the 
presence  of  7*.  5.  acting  as  soli- 
citor for  A.  T.,  solicitor  for  the 
petitioners  in  this  matter,"  and  it 
appeared  that  A.  T.  was  not  a 
solicitor  of  this  Court,  semble,  ne- 
vertheless, that  the  attestation 
was  good»  the  petitioners  havmg 


I 
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aff^eaxei  by  counsel.  Ex  parte 
Tamer t  183d.  2  Dea.  &  Chit. 
569.    S.  C.IU.8C  B.  390. 

—-—  for  Costs. 


Where  an  order  made  in  baidcruptcy 
reserves  further  directions  and 
costs,  a  subsequent  application  to 
the  Court,  as  to  the  costs  merely, 
may  be  entertained  by  motion; 
but  if  it  is  by  way  of  further 
direetions,  it  must  be  by  petition. 
The  solicitor  for  the  respondents 
ought  to  have  notice  of  such  an  ap- 
plicaticm  as  well  as  the  respondents 
themselves.  Ex  parte  ShadhoU. 
2  Dea.  &  Chit.  286. 

When  an  order  has  been  made  for 
the  taxation  of  the  solicitor's  bill 
of  costs,  sembte^  that  a  subsequent 
petition  for  the  costs  of  the  taxation 
cannot  be  heard,  until  the  master 
has  made  his  certificate,  nor  unless 
the  original  petition  is  also  set 
down  in  the  paper.  Ex  parte 
EUee.    2  Dea.  &  Chit.  332. 

Order  to  amend,  conditionally,  that 
a  party  should  be  served,  and  the 
petition  be  heard  in  fourteen  days. 
Default  having  been  made  in 
these  conditions,  the  petition  was 
diamiased  with  costs.  Ex  parte 
Green.    2  Dea.  &  Chit.  85. 

■  ■     ■  to  Expunge. 


Petition  by  creditors  to  expunge 
proofs,  to  admit  proofs,  and  to 
remove  assignees,  not  multifari- 
ous;   but  removal   of  assignees 


being  refused,  petition  becomes 
multifarious.  Ex  parte  Graze- 
brook.    2  Dea.  &  Chit.  186. 

JParmof, 
A  petition  for  leave  to  prove  must 
state  the  grounds  on  which  the 
proof  was  rej^ted  by  the  Omi- 
missioners.  Ex  part^  Worth*  2 
Dea.  &  Chit,  4. 

Costs  against  solicitor  for  improper 
petition.  Ex  parte  WiUiamsoa, 
1833.    1  Mont.  &  B.  ^66. 

Parties  to. 

Where  a  conveyance  by  way  of 
mortgage,  is  made  to  a  truatee  for 
tbe  mortgagee  in  trust  to  sell,  and 
the  trustee  becomes  bankrupt,  the 
mortgagor  should  join  in  the  ap- 
plication for  the  appointment  of 
another  trustee.  Ex  parte  Orgill. 
2  Dea.  &  Chit.  413. 

Where  the  Commissioners  have  once 
rejected  the  proof  of  a  debt,  the 
creditor  may  petition  to  prove, 
notwithstanding  the  Commissioners 
referred  him  to  a  subsequent 
meeting,  at  which  he  declined  to 
attend.  Ex  parte  Skipp.  2  Dea. 
&  Chit.  88.  S.  C.  1  M.  &  B. 
262. 

Rehearing. 

A  petition  cannot  be  re-heard  to  vary 
a  former  order  merely  as  to  costs ; 
more  especially  when  that  order 
was  made  a   twelvemonth   ago. 
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and  was  drawn  up  by  the  very 
parties  who  apply  to  vary  it.  Ex 
parU  Bumell,  1833.  2  Deo.  & 
Chit.  640. 

--^-*  to  reverse  Adjudkatum, 

Where  the  bankrupt,  after  the  choice 
of  assignees,  petitions  to  reverse 
the  adjudication  under  the  17th 
section  of  1  &  IS  ^.  4,  c.  6^., 
the  assignees  are  not  prevented 
from  adducing  further  evidence  to 
establish  the  act  of  bankruptcy, 
upon  which  the  adjudication  of 
the  commission  proceeded.  Ex 
parte  Jackson,  1833.  ft  Dea.  & 
Chit.  601.     S.  C.  1  M.  &  B.  394. 

"^■'^  for  Sale. 

A  petition  for  the  sale  of  property, 
in  respect  of  which  the  creditor 
holds  a  legal  security,  will  be  dis- 
missed with  costs.  Ex  parte  Moore. 
%  Dea«  &  Chit.  7. 

Service  qf. 

Where  the  bankrupt  is  one  of  two 
executors,  die  petition  of  a  party 
interested  under  the  will  must  be 
served  on  the  other  executor,  as 
well  as  on  the  bankrupt  and  the 
assignees.  Ex  parte  Cutting,  2 
Dea.  &  Chit.  3. 


Where  one  of  three  assignees  declines 
to  act,  the  two  acting  assignees 
should  join  in  the  petition  for  a 
new  choice^  or  if  one  cply  presents 
the  petition,  it  should  be  served 
upon  the  other  acting  assignees. 
Bx  |MrCf  Hams.  2  Dea.  &  Chit.  4. 


Substituted  service  of  petition  on 
respondent's  solicitors.  Ex  parte 
Cox.    2  Dea.  &  Chit.  191. 

Special  order  made  for^the  service  of 
a  petition  to  annul  a  fiat,  where 
the  party  is  not  to  be  met  with; 
In  re  Sell.    2  Dea.  &  Chit.  333. 

If  a  petitioning  creditor  is  assignee 
and  equitable  mortgagee,  the  peti- 
tion for  a  sale  must  be  served  on 
the  bankrupt  and  a  creditor.  Re 
Parker,  1833.     1  Mont.  &  B.  394. 

Setting  dawn. 

Where  an  order  has  been  made  fbr 
the  taxation  of  the  scJicitor's  bill 
of  costs,  semble,  that  a  subsequent 
petition  for  the  costs  of  the  taxa- 
tion cannot  be  heard,  until  the 
master  has  made  his  certificate, 
nor  unless  the  original  petition  is 
also  set  down  in  the  paper.  Ex 
parte  EUee.     ft  Dea.  &  Chit.  33^. 

To  stay  Certificate. 

Where  an  objection  is  taken  to 
the  attestation  of  a  petition  for  a 
supersedeas,  it  may  be  amended 
instanter ;  but  not  if  the  petition 
is  to  stay  a  certificate.  Ex  parte 
TVmniT,  1833.  2  Dea.  &  Chit.  563. 
S.  C.  1  Mont.  &  B.  390. 

On  a  petition  to  stay  the  certificate, 
after  an  order  has  been  obtained 
fbr  its  allowance,  the  Court  will 
not  open  the  order,  unless  it  ap- 
pears from  the  petition  that  the 
debt  of  the  creditor  would  turn 
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the  certificate.    Ex  forte  Skipp. 
ft  Dea.  &  Chit.  88.    S.  C.  1  Mont. 

&  B.  262. 

VThere  the  bankrupt's  certificate  has 
been  stayed  at  the  instance  of  cre- 
ditors, who  afterwards  withdraw 
.  their  opposition  to  it,  and  i^pear 
by  counsel  to  consent  to  its  allow- 
ance, the  Court  will  aUow  the  cer- 
tificate, without  the  usual  explana- 
tory affidavit  of  the  absence  of 
collusion.  In  re  HalL  2  Dea.  & 
Chit.  44. 

To  mpersede. 

Where  a  bankrupt  petitions  to  super- 
sede, and  at  the  same  time  brii^ 
an  action  against  the  petitioning 
creditor  to  try  the  validity  of  the 
fiat,  he  must  elect  which  remedy 
he  will  pursue.  Ex  parte  Drakes 
2  Dea.  &  Chit  91. 

Where  a  bankrupt  petitions  to  su- 
persede, and  bring  an  action  at 
the  same  time  to  dispute  the  bank- 
ruptcy, the  Court  declined  com- 
pelling him  to  elect  whidi  proceed- 
ing he  would  continue,  but  ordered 
that  the  petition  should  stand  over 
until  the  result  of  the  action  was 
known.  Ex  parte  Ckamber$*  2 
Dea.  &  Chit.  372. 

Before  the  bankrupt  petitions  to 
supersede,  he  must  surrender  to 
the  fiat,  notwithstanding  he  pre- 
saits  the  petition  previous  to  the 
expiration  of  the  42  dMj9*  Ex 
parU  Drake.    2  Dea.  &  Chit.  91. 


Where  an  objection  is  taken  to  the 
attestation  of  a  petidon  for  a  su- 
persedeas, it  nuqrbe  amended  in- 
stanter ;  but  not  if  the  petition  is 
to  stay  a  certificate.  Ex  parte 
Taaner,lS9$.  2  Dea.  &  Chit.  563. 
S.C.  1  Mant.&B.  340. 

On  a  petition  by  assignees  to  super- 
sede a  commission,  the  bankrupt's 
affidavit  is  admissible  to  show  that 
the  commission  was  firandulendy 
concerted.  Ex  parte  BeUmooi,  2 
Dea.  &  Chit.  37. 

A  fiat  was  sued  outtm  the  7di  Jme 
by  an  attorney  against  his  debtor, 
for  the  amoont  of  his  bill  of  costs, 
and  the  bankrupt  was  shordy  af- 
terwards discharged  under  the  in- 
solvent acty  having  inserted  the 
amount  of  the  attorney's  bill  in  his 
schedule.  The  bankmpt  passes 
his  last  examination;  and  on  the 
4th  December  petitions  fiir  an  or* 
der  to  tax  the  attofney's  bill  with 
a  view  of  superseding  the  fiat,  oH 
the  ground  of  the  insuflif  if  ncy  of 
the  pelitionitig  creditor's  debt:— 
Held,  that  the  bankrupt  oonU  not, 
after  lying  by  so  long,  and  after 
his  previous  admission  of  the  debt, 
apply  for  such  an  order.  Dissttl« 
Sir  /.  Crou.  Ex  parte  Omgdli 
1833.    2  Dea.  &  ChtL  546i 


PETITIONING  CREDITOIL 

¥niere  a  fiat  is  nBmilled  after  adgn- 
diealion,  ftr  an inadBckntact of 
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bankruptcy,  it  is  always  at  the 
cost  of  the  petitioniog  creditor. 
Ex  parte  Fletcher.  2Dea.&Chit. 
374. 

Costs  of  the  application  to  substi- 
tute another  debt  for  the  debt  of 
the  petitioning  creditor,  ordered 
to  be  paid  by  the  petitioning  cre- 
ditor. Ex  parte  Lhyd,  1832.  2 
Dea.  &  Chit.  506. 

The  act  1  &  2  Will.  4.  c.  53.  s.  42.  does 
not  give  validity  to  commissions 
of  bankrupt  founded  on  concerted 
acts  of  bankruptcy;  and  there- 
fore the  execution  of  a  deed^ 
whereby  a  trader  assigns  all  his 
property  to  a  trustee  for  the  be- 
nefit of  all  his  creditors,  is  not 
an  act  of  bankruptcy  sufficient  to 
support  a  commission,  founded  on 
the  petition  of  a  creditor,  who 
was  either  party  or  privy  to  such 
deed.  Marshall  v.  Barknarth^ 
1833.     4  Bam.  &  Adol.  508. 

If  a  petitioning  creditor  is  assignee 
and  equitable  mortgagee,  the  pe- 
tition for  a  sale  must  be  served 
on  the  bankrupt  and  a  creditor. 
Re  Parker,  1833^  1  Mont.  &  B. 
394. 

PETITIONING  CREDITOR'S 
DEBT. 

Where  the  consignee  transfers  bills 
of  lading  to  a  creditor,  as  a  se- 
curity for  his  debt,  and  the  con- 
signor stops  the  goods  in  transitu, 
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the  creditor  may  issue  a  fiat  against 
the  consignee  on  his  original  debt. 
Ex  parte  Ashton.  2  Dea.  &  Chit. 
5. 


Petitioning  creditor's  bill  ordered  to 
be  taxed  by  an  officer  of  the  Court 
when  objectionable  charges  have 
been  allowed  by  ^the  Commis- 
sioners. Ex  parte  Hattersley.  % 
Dea.  &  Chit.  373. 

If  creditor  has  received  and  trans- 
ferred a  bill  of  exchange,  the 
holder  of  the  bill  is  the  proper 
petitioning  creditor.  Ex  parte 
Botten,  1833.     1  Mont.  &  B.  412. 

A  commission  of  bankrupt  issued 
against  an  infant,  upon  a  debt  con- 
tracted, and  an  act  of  bankruptcy 
committed,  during  his  minority,  is 
absolutely  void  5  and,  if  the  as- 
signees have  reason  to  know  that 
he  intends  to  set  up  his  infancy,  it 
is  not  necessary  for  him  to  give 
them  the  notice  required  by  the 
90th  section  of  the  statute  6  Geoi 
4.  c.  16.,  that  he  intends  to  dispute 
the  proceedings  under  the  com* 
mission!  Bdtonv.  Hodges.  2  Moore 
&  Scott,  496.     S.  C.  9  Bing.  365i 

A.f  tiot  a  trader,  was  indebted  to  B. 
t6  the  amount  of  1002.,  and  after- 
wards became  a  trader.  Afler  A. 
had  leased  to  be  a  trader  (the  dfebt 
to  B.  still  existing,)  he  committed 
an  act  of  bankruptcy : — Held,  that 
a  commission  of  bankrupt  might 
be   supported   upon   B.'s   debt. 
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BaUlie  v.   Orani.     it   Moore   & 
Scott,  ]i93.    S.  C.  9  Bing.  193. 

Qikgre,  whether  an  order  of  the 
Court  of  Review  in  bankruptcy 
(under  the  6  Geo,  4.  c.  16.  s.  18., 
and  die  1  &  2  Will.  4.  c.  56.  s.  2.,) 
for  substituting  another  debt  to 
support  a  commission  in  lieu  of 
that  of  the  original  petitioning 
creditor,  can  be  used  to  the  pre- 
judice of  a  party  who  has  already 
brought  an  action,  in  which  he 
seeks  to  impeach  the  validity  of 
the  commission,  by  reason  of  the 
insufficiency  of  the  petitioning 
creditor's  debt.  Aireton  v.  Dames. 
$  Moore  &  S.  138.  S.  C.  9  Bing. 
740. 

The  Court  will  not  giant  a  rule  for 
the  taxation  of  an  attorney's  bill  of 
costs,  at  the  instance  of  a  third 
party,  who  makes  the  application 
simply  for  the  collateral  purpose 
of  reducing  the  bill  so  low  as  to 
make  him  a  bad  petitioning  credi- 
tor. Clutterbuck  v.  NichoUs.  S  Ne- 
vile  &  Mann.  209. 

PLEA  OF  BANKRUPTCY. 

By  6  Geo.  4.  c.  16.  s.  126.,  a  certifi- 
cated bankrupt  may  plead  his  bank- 
ruptcy to  any  action  for  a  debt, 
which  was  proveable  under  the 
commission,  Robertson  v.  Score^ 
1832.     3  Bam.  &  Adol.  338. 

It  is  a  good  answer  to  a  plea  of  bank- 
ruptcy,  that  the  certificate  was 


obtained  by  fraud,  though  die  en- 
actment to  that  elbct  in  6  Geo. 
it.  c  30.  a.  7.  is  act  Mpealed  in 

6  Geo.  4.  c.  16.  Horn  ▼•  /on, 
1832.     4  Bam.  &  Adol.  78. 

POLICY  OF  INSURANCE. 

An  equitable  mortgagee  of  two  poli- 
cies of  assurancci  which  the  bank- 
mpt  had  effect^  on  his  own  life, 
writes  to  the  insurance  office,  say- 
ing, ''  I  am  holder  of  the  uiida- 
mentioned  policies,'*  stating  the 
particulars  of  the  policief  in  ques- 
tion, and  inquiring  what  sum  the 
o$ce  would  pre  if  they  were  de- 
livered up  to  be  cancelled : — Hdd, 
that  this  was  a  sufficient  notice  to 
the  office  of  a  chaoge  of  owner- 
ship. Ex  parte  Stright.  2  Dea. 
&  Chit.  314.  See  Ex  parU  Tair 
nyson.    1  M.  &  B.  87. 

The  assignment  of  a  policy  of  insur- 
ance without  notice  to  the  office, 
does  not  prevent  the  operation  of 
the  clause  of  reputed  owneniiip. 
Ex  parte  Tetmysom.  1  Mont.  & 
B.  67. 

POWER  OF  ATTORNEY. 

Where  all  creditors  consent  to  a 
supersedeas,  except  A,j  who  is 
alNToad,  and  B.  holds  a  power  of 
attorney  firom  A.y  authorizing  him 
to  consent: — Held,  that  B.  was 
entitled  to  consent;  and  an  at- 
tested copy  of  the  power  was  or- 
dered to  be  filed  with  ^  pro- 
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ceeding*.    Ex  parte  HamUiOH.    2 
Dtea.  &  Cfa.  139. 

A  power  of  ftttorney  from  a  creditor 
residing  abroad  to  sign  the  bank- 
rupt's certificatei  is  sufficiently  au- 
thenticated by  the  attestation  of  a 
notary  public,  without  any  affida- 
vit to  verify  the  signature.  Ex 
parte  Myers,  ft  Dea.  &  Chit. 
406. 

A  power  of  attorney  to  sign  a  bank- 
rupt's certificate,  executed  by  a 
creditor  resident  abroad,  is  suffi- 
ciently authenticated,  if  attested 
by  the  British  consul.  Ex  parte 
Wilkiiuan,  ISSS.  ft  Dea.  &  Chit. 
585.     S.C.  1  M.  &B.  257. 

The  signature,  by  power  of  attorney^ 
to  a  certificate,  admitted,  although 
the  power  was  not  strictly  formal. 
Ex  parte  WUkmson,  1833.  1  Mont. 
&  B.  257. 

PRACTICE  IN  COURT. 

See  also  Petition. 

Upon  an  appeal  in  bankruptcy  the 
appellant  is  entitled  to  begin.  Ex 
parte  Selcher^  1833.  1  Mont.  & 
B.  286. 

PRINCIPAL  AND  AGENT. 

Where  a  creditor  addresses  a  written 
request  to  assignees,  in  general 
terms,  to  pay  "  the  dividends  made 
on  the  bankrupt's  estate"  to  A.  B., 
the  assignees  are  justified  in  pay- 
ing subsequent  dividends  to  A.  B, 
Until  they  bfiv^  notice  firom  the 


creditor  that  he  has  revoked  A*  B.*8 
authority.  Ex  parte  Bright.  2 
Dea.  &  Ch.  8. 

A»f  who  resided  at  Liverpool,  was  in 
the  habit  of  making  consignments 
of  goods  to  B,,  his  agent  in  South 
America,  for  sale,  on  the  faith  of 
and  against  which  consignments  A, 
drew  bills  proportioned  to  their 
amount  to  be  paid  by  the  agent 
out  of  the  proceeds,  and  the  bills 
were  negotiated  by  the  indorse- 
ments of  C,  A.*8  correspondent  in 
London.  Some  of  the  bills  so 
indorsed  were  refused  acceptance 
by  the  agent.  C,  on  receiving 
information  that  they  had  been  so 
dishonoured^  requested  that  A. 
would  order  his  agent,  in  case  he 
did  not  pay  his,  A^'s  drafts  imme- 
diately^ to  hand  over  to  C's  agent 
such  property  as  he  had  of  A.'s 
of  an  equivalent  value  to  the  bills 
that  shoidd  not  be  paid  by  him. 
A,  agreed  to  do  so,  but  became 
bankrupt  before  his  order  to  trans- 
fer the  goods  reached  South  Ame- 
rica : — Held,  that  the  bargain  be-^ 
tween  A,  and  C.  did  not  operate 
as  a  legal  or  equitable  assignment 
of  the  property  in  A.'s  goods  held 
by  B,,  his  agent,  but  that  they 
remained  the  property  of  A.  at 
the  time  of  his  bankruptcy,  and 
passed  to  his  assignees.  Caroalho 
V.  Bwm^  1833.  4  Bam.  &  Adol. 
382. 

If  a  London  banker,  having  a  branch 
bank  at  Edinburgh,  atopa  paymant 
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in  London,  and  after  the  stoppage, 
but  before  notice,  a  cuatomer  pay* 
to  the  agent  at  Edinburgh,  bank 
notes  and  cash,  to  be  remitted  to 
London,  and  at  that  time  the 
banker  is  indebted  to  the  agent, 
and  the  agent  after  the  nodce,  in 
pursuance  of  a  special  direction 
from  the  banker,  receive  money 
from  other  agents,  ftir  the  purpose 
of  forwarding  to  London,  and  a 
fiat  issue  against  the  banker,  at 
which  period  the  monies  in  the 
hands  of  the  agent  are  more  than 
sufficient  to  cover  the  amount  due 
to  him  from  the  banker,  but  the 
amount  which  he  Iiad  at  the  time 
of  notice  of  the  stoppage,  includ- 
ing the  bank  notes,  was  insufBcient^ 
and  the  customer  requires  the 
agent  to  return  the  bank  notes, 
which  be  does  not  comply  with, 
and  the  agent  refuse  to  pay  any 
part  of  the  money  to  the  assignees, 
and  the  Court  of  Session  in  Scot- 
land Older  the  agent  to  pay,  with- 
outprej  udice,  the  balance  of  monies, 
after  deducting  in  the  meantime 
the  amount  due  to  him,  to  the 
assignees,  which  be  does;  and 
afterwards  it  appearing  clear  that 
be  was  not  entitled  to  retain  any 
part  of  tbe  sum  which  be  received 
from  the  other  agents  after  notice, 
ne  pays  to  the  assignees  the  differ- 
ence between  the  sum  paid  to  the 
assignees  under  the  order  of  the 
Court  of  Session  end  the  amount 
so  received  from  the  Other  agents : 
Ordered,  that  the  assignees  mtist 


refund  (o  the  cuatomer  the  amonnt 
paid  in  by  him.  Affirmed  by  L.  C, 
Ex  parte  CuMtHgham,  18SS. 
1  Mont.  &  B.  869. 

PRIORITY  OF  TITLE. 

An  equitable  mortgagee  will  not  be 
preferred  to  a  subsequent  l^il 
mor^agee,  who  had  no  notice  ot 
the  equitable  mortgage,  and  the 
onus  hes  upon  tbe  former,  claim- 
ing a  priority,  to  prove  that  the 
latter  had  such  notice.  Exfmte 
Hardy.  S  Dea.  &  ChiL  99S. 

PRIVATE  CONTRACT. 
The  Court  will  make  do  order  en  a 
petition  of  tbe  aaaignees  to  sell 
any  portion  of  the  bankrupt's 
property  by  private  contiact,  it 
being  a  matter  in  whidi  they  nroit 
use  their  own  discretion.  Ex 
parte  Hurley,  1833.  2  Dea.  & 
Chit.  631. 

PRIVILEGE  FROM  ARREST. 
A  witness  from  Gravesend  havli^ 
attended  this  Court  puraoaot  to  a 
summons,  being  arrested  for  debt 
in  Pancras  Lane,  ci^,  while  wait 
ing  for  the  conveyance  home,  was 
discha^ed;  although  be  had,  u 
leaving  this  Court,  gone  to  Ca- 
therine Street,  Strand.  Butwitlnvi 
costs  as  against  the  officer,  he  not 
having  been  shown  the  somtDOiH 
to  attend  this  Court.  Ex  p^U 
Clarice,  i  Dea.  &  ChiL  99. 

By  6  0.  *.  c.  16.  a.  127.,  if  a  hank- 
nipt  has  been  bankrupt  befate, 
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aad  doei  not  pay  15b.  in  the  pound 
utiilei  the  BecODd  commiaaion,  his 
penon  only  is  protected  by  the  cer- 
tificate, and  his  future  effects  vest 
in  the  aaaigneea.  RoberUimy.  Score, 
1832.   3  Bom.  &  Adol.  336. 

PRIVITY  OF  CONTRACT,  &c. 

An  ass^ee  wu  removed  and  or- 
dered to  account.  Pending  that 
order,  the  new  assignee  petitioned 
for  the  taxation  of  the  bill  of  the 
■olidtort  employed  by  the  dis- 
charged assignee,  and  that  they 
might  be  ordered  to  account  for 
money  chained  to  have  been  im- 
properly received  by  them  with 
the  privity  of  the  former  assignee : 
—Held,  that  the  petition  was  pre- 
mature,  during  the  pendency  of 
the  former  order,  but  the  Court 
retained  it  under  the  circum- 
stances, until  the  result  of  the 
pending  account  was  known.  Ex 
parte  Carter,  1833.  2  Dea.  & 
Chit.  626. 

Where  the  assignee  of  a  bankrupt 
is  removed,  and  a  new  one  ap- 
pointed :  Quare,  whether  a  party 
havii^  money  in  his  hands,  which 
be  received  on  account  of  the 
bankrupt's  estate,  in  the  character 
of  agent  to  the  late  assignee,  be 
liable  in  assumpsit  for  money  bad 
andreceivedtotheuseof  thenewly 
appointed  one  ?  But  the  former  as- 
signee having  been  insane  when 
the  money  was  received : — Held, 
that  such  receiver  was  liable  at 
all  evotta;   for  he  could  not  be 


the  agent  of  an  iniane  penon, 
and  therefore  held  the  property 
as  a  mere  stranger.  Stead  v. 
Thornton,  1832.  3  Bam.  &  Adol. 
367. 

PRODUCTION  OF  PAPERS. 
Where  documents  are  referred  to  in 
an  affidavit,  it  does  not  give  the 
other  side  an  absolute  right  to 
their  production,  but  it  is  a  niatter 
for  the  discretion  of  the  Court. 
Motion  for  this  purpose,  befoie 
hearing  petition,  refused  with  costs. 
Ex  parte  Jmtbg.  2  Dea.  &  Chit. 


PROFIT  AND  LOSS. 
The  petitioner,  an  equitable  mort- 
gagee of  leasehold  property,  ob- 
tained an  order  for  a  sale,  at  whidi 
950/.  was  bid  for  the  mortgaged 
premises,  but  they  were   bought 

-  in  by  direction  of  the  assignees. 
The  petitioner  afterwards  applied 
to  the  Commissioners  for  another 
sale,  but  the  order  they  made 
being  nnaatisfactory  to  him  aa  (o 
the  time  of  sale,  he  rafnsed  to 
accept  it ;  and  the  assignees  aft«- 
wards  obtained  another  order, 
when  the  highest  bidding  was  only 
&50L :— Held,  that  the  petitioner, 
by  api^ying  for  a  second  sale, 
waived  any  claim  agunat  the  tt- 
signeea  for  the  difierence  in  the 
amount  of  the  biddings  at  the  first 
and  second  sale,  but  that  he  was 
entitled  to  be  indemnified  from  the 

-  gronnd-rent  and  all  e 
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curred  tince  the  first  sale.  Ex 
parte  BaUock.  2  Dea.  &  Chit. 
GO. 

PROOF. 

See  also  Double  Proof. 

A  petition  for  leave  to  prote  rmist 
state  the  grounds  on  which  the 
proof  was  rgected  by  the  Com- 
missioners. Ex  parte  Worth*  2 
Dea.  &  Ch.  4. 

It  b  no  objection  to  the  proof  of  a 
debt  imder  a  third  oomrnission, 
that  the  creditor  might  have  proved 
it  under  the  second  commission, 
mider  which  the  bankrupt  has  ob- 
tained his  eertificate,  if  the  bank- 
rupt has  not  paid  I5s.  in  the 
pound  under  the  second  commis- 
sion. Ex  parte  Morky,  2  Dea. 
&  Chit.  45. 

Where  trustees  under  marriage  set- 
tlement lend  wife's  money  to  hus- 
band with  her  consenti  and  hus- 
band becomes  bankrupt,  they  can- 
not, on  behalf  of  wife,  prove  for 
interest  of  money,  btit  only  fos  the 
principal )  she  having  been  sup- 
I»orted  by  her  husband  since  mar- 
riage, upon  the  principles  apfrfica- 
ble  to  wife's  pin-money.  SfmbU^ 
secus  if  they  prove  to  save  them- 
selves frcfm  consequences  of  their 
own  act,  her  consent  not  having 
been  given.  Ex  parte  Green»  2 
Dea.  &Ch.  113. 

A.  covenants  to  pay  annuity  on  de- 


fault of  B^  A,  bccoaaea  kaiAn^ 
before  any  default.  The  anmatant 
cannot  prove  against  AJ'b  estate, 
he  not  having  contracted  a  ifebt, 
until  the  defhult  made  ekfaer  onder 
the  54th  or  56th  claaaes  of  6  Geo. 
4.  Ex  parte  Tkompwn.  2  Dea. 
9c  Chit.  126.  5.  C  1  M.  ic  B. 
219. 

B.  and  C.  being  indebted  to  A,  give 
a  joint  and  several  bond;  A.  takes 
(as  part  of  the  same  aeenrtty)  a 
joint  warrant  of  attorney,  and 
enters  tip  a  joint  jiidgineitt*  fi. 
and  C«  beeome  bcnknipt! — Held, 
that  the  bond  is  merged  io  iie 
judgment^  and  that  A.  can  cady 
prove  i^amst  the  joint  estate  of 
B.  and  C.  Ea  parte  Chkip.  2 
Dea.  &  Chit.  155.  S.  C.lM.Sc 
B.  352. 

A.f  behig  a  dormant  partner  with  B., 
dissolves  partnership,  and  B.  k  de- 
clared indebted  to  A.  an  balance; 

A,  sues  Bn  for  balance,  and  re- 
ceives cognovit  for  debt  and  costs, 

B,  becomes  bankrupt : — Held,  A, 
is  entitled  to  prove  liis  debt  against 
the  estate,  although  some  partner- 
ship debts  are  unpaid.  Ex  parte 
Grazebrook.    2  Dea.  &  Chit.  186. 

Where  an  order  of  Court  is  nec«- 
sary  to  enable  a  party  to  prove, 
he  cannot  vote  or  sign  certificate; 
for  instance,  trustees,  executors, 
&c.  Ex  parte  Wyaitt.  2  Dea.  & 
Chit.  211. 
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In  cwMiJef  alion  of  A.  ritowing  B.  to 
drarw  upon  hisi#  and  accept  his 
drafts,  C,  gwerantees  to  him  the 
foftrntA  of  the  amount  of  all  such 
aceeptances.  C  becomes  bank- 
mpty  when  the  aeceptanees  are  not 
yet  due  t — Held,>  that  after  the  ac- 
ceptances have  become  dne,  and 
B,  has  nelgected  to  provide  for 
Ihem,  A,  is  entitled  to  prove  the 
amount  against  C/s  estate^  under 
the  ^  Oeo.  4.  e.  16.  s.  56.  Ex 
forie  My  en.  ft  Dea.  h  Chit.  1311. 
A  C*  1  M.  &  B.  229. 

A.  disoottBJta  far  !?«  &  Co^,  who  after- 
wards become  bankfopt,  three 
billa  drawn  by  K^  &  Co.  on  Z). 
and  8, }  one  of  the  bills  becomes 
due  before  the  bankruptcy,  and 
the  two  others  afterwards ;  none  of 
them  are  pmd  by  the  acceptors, 
and  A0  gives  no  notice  to  K,  8c 
Co.  of  their  dishonour  : — Held, 
that  A*  eould  not  prove  the  first 
InUf  but  might  prove  the  two 
others.  K.  &r  Co.  also  sent  to  A. 
five  other  bills  drawn  by  them  on 
D0  &  S^f  and  received  from  him, 
in  retitmv  his  acceptaaees  far  the 
|irecise  amount,  which  they  dis- 
coonted  with  their  own  bankers ; 
but  none  of  which  being  paid  by 
A,  (who  became  bankrupt  himself 
before  they  fell  due)  they  were 
proved  by  the  holders  under  K,  8c 
Co. 's  commission.  A,  having  never 
negotiated  the  five  biUs  sent  him 
hy  K.  8c  Co.:— Held,  that  his 
assignees  could  not  prove  them 


nnder  K.  8c  Co.'s  commission.  Ex 
parte  Sdartt,  2  ]>ea.  k  Chit.  261. 

C.  8c  Co.,  before  their  bankruptcy, 
guarantee  to  i^.  the  payment  of 
900/.  for  the  erection  by  him  of  a 
sugar-mill  far  !>.,  on  the  produc- 
tion of  a  certificate  by  an  engineer 
that  the  mill  was  erected  accord- 
ing Uy  the  terms  of  a  certain  spe- 
cification. A»  prodtfces  a  certi- 
ficate of  the  erection  of  tlie  miU, 
statii^,  however,  a  deviation  firoro 
the  original  p)an^  with  the  consent 
of  D.  5  upon  which  C  k  Co.,  with- 
out making  any  objection  to  such 
deviation,  informed  A.  h  #as  not 
in  their  power  to  pay  the  money : — 
Held,  that  A,  might  prove  the 
300/.  under  the  fiat  issued  against 
C.  &  Co.  Ex  parte  Aikwett.  2 
Dea.  &  Chit.  281. 

The  two  trustees  under  the  marriage 
settlement  of  ff.,  a  bankrupt,  ad- 
vance him,  on  the  security  of  his 
bond,  the  amount  of  the  trust  fund, 
(which  was  his  wife's  fortune,)  for 
the  purpose  of  b^ng  enqrioyed  in 
his  business;  and  one  of  the  trus- 
tees afterwards  enters  into  a  parol 
agreement  with  H.  and  bis  partner, 
that  the  loan  should  be  considered 
a  debt  due  firom  the  partnership  i'^ 
Held,  that  this  subsequent  agree- 
ment^ was  in  the  nature  of  a  oolla- 
teral  security,  and  that  the  trustees 
could  prove  both  against  the  joint 
estate,  and  the  separate  estate  of /^., 
making  thehr  election  afterwatds 
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from  which  estate  they  would  re- 
ceive dividends.  Ex  parte  Kedief 
2  Dea.  &  Chit.  321. 

A  testator  indebted  on  bond  devises 
his  real  estate  to  the  bankrupt  and 
two  other  trustees,  for  payment  of 
his  debts.  The  bond  creditor, 
after  the  testator's  death,  brings 
an  action  against  the  bankrupt  and 
the  other  devisees,  and  recovers  a 
joint  judgment  against  them: — 
Held,  that  he  could  not  prove 
under  the  separate  commission 
against  the  bankrupt,  even  for  the 
purpose  of  voting  in  the  choice  of 
assignees.  Ex  parte  Pearse.  2 
Dea.  &  Chit.  451. 

By  a  deed  of  composition  entered 
into  by  the  bankrupt  with  his 
creditors,  dated  5  September  1831, 
he  agreed  to  pay  them  10«.  in  the 
pound  by  two  instalments  of  5s, 
each;  in  consideratiop  of  which 
the  creditors  covenanted  to  release 
him  from  his  debts,  as  soon  as 
both  instalments  were  paid.  This 
deed  was  executed  only  by  the 
major  part  of  the  creditors.  After 
the  payment  of  the  first  instalment, 
on  the  31st  October  1831,  a  com- 
mission issued  on  an  act  of  baidc- 
ruptcy  committed  in  June  1831 : — 
Held,  that  the  creditors  who  had 
received  the  first  instalment  were 
entitled  to  prove  for  the  residue 
of  their  debts,  without  refund- 
ing the  amount  of  the  instalment. 
Ex  parte  Wood,  1832.  2  Dea.  & 
Chit.  508. 


Where  a  creditor,  after  the  issuing  of 
'  the  fiat,  assigns  his  debt,  this  does 
not  give  the  assignee  a  right  to 
prove  it,  but  merely  a  right  to  caU 
upon  the  assignor  to  prove  the 
debt,  as  a  trustee  for  the  assignee. 
Ex  parte  Dickemom,  1832.  2  Dea. 
&  Chit  520. 

One  of  two  partners,   on  the  4th 
January,  commits  a  secret  act  of 
bankruptcy.    On  the  5th  January, 
the  other  partner  accepts  three 
bills  in  the  name  of  the  partner- 
ship firm,  in  favour  of  one  of  the 
crediUMTs  of  the  partnership;  all  of 
which  bills  were  ante-dated  before 
the  4th  January.  These  biOs  were 
afterwards  indorsed  for  a  valuable 
consideration  to  A.,  who  had  no 
notice  of  the  act  of  bankruptcy. 
On  the  10th  January,  a  joint  com- 
mission issued  against  both  part- 
ners:— ^Held,  that  the  holder  of 
the  bills  could  not  prove  them 
against  the  joint  estate ;  as  the  sol- 
vent partner  could  not  bind  the 
joint  proiperty  by  accepting  bills 
after  the  act  of  bankruptcy  of  his 
eo-partners.  Costs  of  both  parties 
out  of  the  estate.    Ex  parte  FMitt 
1833.    2  Dea.  &  Chit.  555.  S.  C 
1  M.  &  B.  249. 

Bankrupt  executor  ordered  to  prove 
agkinst  his  own  estate,  and  die  ai- 
signees  to  pay .  the  dividends  into 
.  the  hands  of  the  accountant-ge- 
neral to  the  credit  of  a  cause 
pendmg  for  the  adminiitratkMi  of 
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assets.    Ex  parte  Colman,   1833. 
2  Dea.  &  Chit.  584. 

A  sheriff  having  seized  a  defendant's 
goods,  against  whom  a  commis- 
sion of  bankrupt  had  subsequently 
issued^  the  goods  were  claimed  by 
A.  B.  and  C.  D.,  the  assignees ; 
upon  which  the  sheriff  delivers  up 
the  goods  to  them,  taking  from 
them  a  joint  bond  of  indemnity 
against  all  loss,  charges,  &c., 
which  he  might  sustain  by  quitting 
possession  and  returning  nulla 
bona.  An  action  is  brought  against 
the  sheriff  by  the  execution  cre- 
ditor for  a  false  return,  and  a  ver- 
dict returned  against  him  for  800/. 
A.  B.,  one  of  the  co-obligors  in 
the  bond,  afterwards  becomes 
bankrupt,  but  before  the  sheriff 
had  paid  the  amount  of  the  ver- 
dict:—  Held,  that  the  sheriff 
could  not  as  yet  prove  imder  this 
bond,  having  sustained  no  actual 
pecuniary  loss ;  but  as  the  da- 
mage was  inchoate,  he  was  en- 
titled to  have  a  claim  entered, 
with  a  reservation  of  dividends. 
Ex  parte  Marshall,  1833.  2  Dea. 
&  Chit.  589.  S.  C.  1  M.  &  B.  242. 
See  Young  v.  Manhall.  1  Moore 
&  S.  140.    S.  C.  8  Bing.  43. 

An  accommodation  indorser  is  a 
person  liable  to  pay  the  bill  for 
the  party  accommodated;  against 
whom,  therefore,  if  he  become 
bankrupt,  such  indorser,  though 
not  called  on  to  pay  the  bill  till 
after  the  bankruptcy,  may  prove 

vol..  II. 


the  amount  under  section  52  of  6 
G.  4.  c.  16.  Bassett  v.  Dodgin,  9 
Bing.  653.  S.  C.  2  Moore  8c  S. 
777. 

A.f  B,  and  C.  having  agreed  for  the 
purchase  of  certain  mines  for 
10,000/.,  and  to  form  a  joint  stock 
company  for  working  them,  and 
that  the  mines  sliould  be  sold  to 
the  company  for  25,000/.,  of  which 
10,000/.  should  be  paid  to  F.  the 
proprietor^  and  the  remainder  di- 
vided amongst  themselves  and 
certain  of  their  friends,  whom  they 
nominated  to  be  directors  and 
officers  of  the  company  ;  at  a 
meeting  of  tlie  persons  so  nomi- 
nated, at  which  A,,  B.  and  C.  were 
present,  but  before  the  company 
was  established,  it  was  resolved 
that  the  company  should  purchase 
the  mines  for  25,000/.  to  be  paid 
to  F. ;  and  a  conveyance  was  after- 
wards taken  from  F.  to  the  trus- 
tees of  the  company,  and  the 
25,000/.  was  paid  out  of  the  funds 
of  the  company  and  distributed  in 
the  manner  agreed  upon.  A  suit 
having  been  instituted  by  some  of 
the  shareholders,  on  behalf  of 
themselves  and  the  others,  against 
the  persons  who  had  participated 
in  the  15,000/.,  the  latter  were 
decreed  to  refund  what  they  had 
received,  and  one  of  the  defend- 
ants having  become  bankrupt  after 
he  had  paid  what  he  had  received 
into  Court,  under  an  order  upon 
motion : — Held,  that  the  plaintiffs 
were  entitled  to  receive  that  sum, 
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and  were  not  to  be  put  to  prove 
their  demand  under  the  commis- 
sion. Hichaii  V.  Cangreve,  18dl. 
4  Sim.  420. 

An  annuity  granted  by  A.  to  B.  was 
secured  by  a  covenant  by  C,  a 
surety,  to  pay  the  annuity  in  case 
^.  made  de&ult,  and  by  a  judg- 
ment for  2,1001.  entered  up  against 
A.  and  C.  The  annuity  remained 
unpaid  from  January  1828,  A, 
having  left  the  country ;  and  in 
February  1824,  C.  became  bank- 
rupt, and  afterwards  obtained  his 
certificate.  C.  having  died,  B, 
filed  a  bill  to  have  the  arrears  of 
the  annuity  paid  out  of  his  real 
and  personal  estates : — Held,  that 
neither  the  value  of  the  annuity, 
nor  the  sum  due  on  the  judgment, 
was  proveable  under  C*s  com- 
mission, and  therefore,  that  his 
certificate  was  not  a  bar  to  the 
plaintifTs  demand.  Johnson  v. 
Compton,  1830.     4  Sim.  87. 

Upon  a  contract  by  a  trader  to  pay, 
when  required,  to  the  trustees  of 
his  marriage  settlement,  a  sum, 
the  interest  to  himself  for  life,  or 
till  his  bankruptcy,  and  then  to  his 
wife,  and  having  received  upon  the 
marriage  150/.  from  the  wife,  and 
after  payment  has  been  requested 
by  the  trustee  he  becomes  bank- 
rupt, without  having  made  any 
payment,  the  whole  debt  is  prove- 
able, and  the  dividen(V  applicable, 
1st,  to  raise  the  150/.,  the  interest 


of  which  to  be  applied  to  the  wife ; 
and,  after  150/.  be  raised,  the 
interest  on  any  further  sum  to  be 
paid  to  the  assignees  for  the  life  of 
the  bankrupt,  and  afterwards  ac- 
cording to  the  trusts  of  the  settle- 
ment. Ex  parte  Shmte^  1835.  1 
Mont.  &  B.  385. 

PROTECTED  PAYMENTS. 

After  the  bankruptcy  of  one  of  two 
partners,  the  solvent  partner, 
thinking  the  fhrm  capable  of  pay- 
ing its  debts,  continued  the  busi- 
ness and  paid  partnership  money 
into  a  banker's  to  be  applied  in 
discharge  of  running  bills  of  the 
firm,  payable  at  the  bank ;  and  it 
was  so  applied  :-«He1d,  that  this 
payment  having  been  made  homd 
fide,  and  without  any  contempla- 
tion of  bankruptcy  by  the  solvent 
partner,  was  valid  at  law.  The 
assignees  and  the  solvent  partner 
afterwards  opened  a  fresh  account 
at  the  bank,  and  paid  in  900/.,  to 
discharge  a  debt  on  the  old  ac- 
count, which  carried  interest.  The 
second  partner  then  became  bank- 
rupt : — Held,  that  the  assignees  of 
the  two  could  not  recover  this  last 
sum.  Woodbridge  v.  Smafm^  1833. 
4  Bam.  &  Adol.  G33. 

PROVISIONAL  ASSIGNEE. 

The  defendant,  a  mesaenger  attached 
to  certain  lists  of  Commiaaioners 
of  bankrupt  in  London,  and  by 
them  appointed  proviaioiial  as- 
signee of  the  eatate  of  a  bankrupt. 
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sent  an  agent  or  serrant  to  take 
possession  of  the  bankrupt's  ef- 
fects. The  agent  receired  a  con- 
siderable sum  of  money  and  ab- 
sconded : — Held,  that  the  defend- 
ant was  not  liable  for  the  amount 
in  an  action  for  money  had  and 
received,  no  negligence,  or  want 
of  proper  caution,  being  attribut- 
able to  him.  Raw  v.  Cuttertf  2 
Moore  &  Sc.  123.  S.  C.  9  Bingh. 
96. 

PURCHASER. 

Upon  supersedeas  by  consent,  a  pur- 
chaser is  entitled  to  be  indemni- 
fied against  judgments  outstand- 
ing before  the  bankruptcy.  Ex 
parte  Lautaur,  1832.  1  Mont.  & 
B.  89. 

PURCHASE, 

By  persons  in  Fiduciary  Situations. 

A.t  an  assignee,  purchases,  as  trus- 
tee for  2?«|  some  shares  which 
the  bankrupt  had  in  certain  mines, 
and,  afler  retaining  them  in  that 
character  a  twelvemonth,  re-pur- 
chases them  of  £.,  for  his  own 
use: — Held,  that  tlie  transaction 
was  void,  on  the  general  principle 
that  an  assignee  cannot  purchase 
any  part,  of  the  bankrupt's  pro- 
perty, either  for  himself  or  another ; 
and  that  A,  must  be  considered  a 
trustee  of  the  shares  for  the  benefit 
of  the  general  creditors.  Ex  parte 
GryUs.    %  Dea.  &  Chit.  290. 


REFERENCE. 

See  also  Scahdal. 

Where  the  joint  and  separate  cre- 
ditors, at  a  meeting  duly  convened 
for  that  purpose,  agree  to  con- 
solidate the  two  estates,  the  Court 
will  refer  it  to  the  Commissioner  to 
inquire  whether  such  consolidation 
is  for  the  general  benefit ;  but  will 
not,  upon  such  a  resolution  alone, 
bind  the  interests  of  the  absent 
creditors  of  both  classes.  Ex  parte 
Part.    2  Dea.  &  Chit.  1. 

Affidavits  not  referred  for  imperti- 
nence till  hearing  of  petition.  Ex 
parte  Amsby.  2  Dea.  &  Chit.  119. 

Petitioning  creditor's  bill  ordered  to 
be  taxed  by  an  ofiScer  of  the 
Court,  when  objectionable  charges 
have  been  allowed  by  the  Com- 
missioners. Ex  parte  Hattersley, 
2  Dea.  &  Chit.  373. 

Where  a  trustee  becomes  bankrupt, 
a  new  one  may  be  appointed,  on 
petition,  without  any  reference  to 
the  master ;  although  the  bank- 
rupt had  no  portion  of  the  trust 
property  in  his  hands.  Ex  parte 
Biifery,  1833.  2  Dea.  &  Chit. 
576. 

Although  a  Commissioner  has  no 
power,  under  the  106th  section  of 
6  Geo.  4.  c.  16.,  to  charge  the 
assignees  with  monies,  which  but 
for  their  wilful  default  they  might 
have  received,  yet  where  he  charged 
3£2 
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them  with  certain  sums  as  received 
"hy  themselves,  or  their  solici- 
tors," the  Court  referred  it 
back  to  him  to  ascertain  the 
amount  which  the  assignees,  or 
any  person  for  them,  had  received,  i 
or  which  but  for  their  wilful  de- 
fault might  have  been  received. 
Ex  parte  Keys  and  Ex  parte  Wes- 
ton,  1833.    2  Dea.  &  Chit.  633. 

The  12th  New  Oraers,  3d  April 
1828,  applied  to  affidavits  in  bank- 
ruptcy, which  had  been  referred 
for  scandal  and  impertinence.  Ex 
parte  Chester,  1830.    4  Sim.  12. 


REFUNDING. 

By  a  deed  of  composition  entered 
into  by  the  bankrupt    with   his 
creditors,   dated    5th    September 
1831,  he  agreed  to  pay  them  10*. 
in  the  pound  by  two  instalments 
of  5s.  each,  in   consideration  of 
which  the  creditors  covenanted  to 
release  him  from  his  debts,  as  soon 
as  both    instalments  were    paid. 
This  deed  was  executed  only  by 
the  major  part  of  the  creditors. 
After   the  payment    of  the   first 
instalment,   on  the  31st  October 
1831,  a  commission  issued  on  an 
act  of  bankruptcy  committed  in 
June  1831  :— Held,  that  the  cre- 
ditors who  had  received  the  first 
instalment  were  entitled  to  prove 
for  the  residue  of  their  debts  with- 
out refunding  the  amount  of  the 
instalment.     Ex  parte  Wood,  1 832. 
2  Dea.  &  Chit.  508. 


Rehearing. 

REHEARING. 

The  rule  that  no  petition  for  re- 
hearing is  allowed  for  costs  only 
does  not  apply  {come  sembU)  to  a 
petition  for  a  re-hearing  on  the 
ground  of  an  erroneous  decision 
on  the  merits,  although  the  ma- 
terial effect  of  such  decision  may 
be  to  render  the  party  liable  for 
costs.  Ex  parte  WhUe.  2  Dea. 
&  Chit.  834. 


Although  six  months  is  the    time 
limited  by   the    practice  of  the 
Court  for    presenting  a  petition 
for  re-hearing,  semble,  that  under 
special    circumstances     the    rule 
may  be  dispensed  with.  2  Dea. 
&  Chit.  334. 
But,  note.  The  report  of  the  judg- 
ment of  Erskme,  C.  J.  in  p.  356, 
as  far  as  relates  to  the  existence 
of  this  rule,  is  incorrect;  for  in  the 
I      subsequent  case  of  Ex  parte  Oreen- 
•woody  re  BaUlie,   6th    November 
1 833,  post,  vol.  3,  Erskine^  C.  J. 
said   tliat    m  Ex  parte  White  he 
declared  he  was  not  aware  of  such 
a  rule,   and  his  judgment  must 
therefore  be   taken   as    thus  ftr 
qualified,  and  his  Honor  merdy 
put  it  hypothetically  that  if  such  a 
rule  existed,  yet  the  circumstances 
of  the  case  of  Ex  parte  White  took 
it  out  of  such  rule.     And  in  Ex 
parte     Greenwood,    the     counsel, 
(though  time  was  given  to  than) 
on  a  subsequent  day  declined  to 
argue  in  support  of  such  a  mk. 
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RELATION  TO  ACT  OF 
BANKRUPTCY. 

One  of  two  partners,  after  commit- 
ting an  act  of  bankruptcy,  handed 
over  a  bank  post  bill  and  some 
silver  to  the  agent  of  the  drawer  of 
a  bill  of  exchange  accepted  by  the 
partners,  and  which  was  just  about 
to  become  due,  for  the  purpose  of 
protecting  such  bill.  Such  handing 
over  was  found  to  be  a  fraudulent 
preference,  and  to  have  been  in 
contemplation  of  bankruptcy.  On 
the  same  day,  but  a  few  hours 
later  than  the  time  of  handing  over 
the  note  and  money,  the  other 
partner  committed  an  act  of  bank- 
ruptcy : — Held,  that  the  act  of  the 
partner  who  had  committed  the 
act  of  bankruptcy  before  he  handed 
over  the  property  was  not  binding, 
and  that  tlie  assignees  of  the  two 
partners  might  recover  the  value 
of  the  property.  Burt  v.  Moult. 
1  Cromp.  &  M.  525.  See  also 
Button  V.  Babne.  2  Tyrw.  620. 
Post,  tit.  Sheriff. 

RENEWED  FIAT. 

Upon  issuing  a  renewed  country  com- 
mission it  is  the  duty  of  the  assig- 
nees or  their  agent  (the  solicitor) 
to  ascertain  whether  the  Com- 
missioners are  able  and  willing  to 
act;  otherwise,  they  are  liable  to 
the  costs  of  a  new  fiat,  if  it  be 
necessary,  from  inability  or  unwil- 
lingness to  act  on  the  part  of  the 
Commissioners  who  are  named  in 


the  renewed  fiat.    Re  Williams.     2 
Dea.  &  Ch.  112. 

RENT. 
And  see  Distress — Lease. 

A  landlord,  who  has  distrained  the 
goods  of  a  tenant,  who  being  ar- 
rested after  the  distress  goes  to 
gaol,  and  petitions  the  Insolvent 
Debtors'  Court,  before  the  goods 
are  sold,  is  entitled  to  the  whole  of 
the  rent  due^  and  is  not  restricted 
to  one  year's  rent.  JFroy  v.  Earl  of 
Egremont.     1  Nevile  &  M.  188. 

REPUTED  OWNERSHIP,  AND 
ORDER  AND  DISPOSITION. 

fF.,  a  horse  contractor,  lets  out  a 
cart-horse  on  hire  to  N.  8c  Co., 
who  have  it  in  their  possession 
more  than  a  twelve-month,  and 
then  become  bankrupt : — Held, 
that  it  does  not  pass  to  their  as- 
signees, as  being  in  their  reputed 
ownership.  On  a  petition  by  the 
owner  for  the  re-delivery  of  the 
horse,  and  a  vivd  voce  examination 
of  witnesses,  the  bankrupt  is  an 
incompetent  witness.  Ex  parte 
Wiggins.  2  Dea.  &  Ch.  269.  S.  C. 
1  Mont.  &  B.  168. 

An  equitable  mortgagee  of  two  poli- 
cies of  assurance,  which  the  bank- 
rupt had  effected  on  his  own  life, 
writes  to  the  insurance  office,  say- 
ing, "  I  am  holder  of  the  under- 
mentioned policies,'*  stating  the 
particulars  of  the  policies  in  ques- 
tion, and  inquiring  what  sum  the 
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ofiioe  would  give,  if  Uiey  were 
delivered  up  to  be  cancelled: — 
Held,  that  this  was  a  sufficient 
Dotice  to  the  office  of  a  change  of 
ownership.  Ex  parte  Strigkt,  2 
Dea.  &  Cb.  314.  See  Ex  parte 
Tamymm,  1  M.  &  B.  67. 

A  ship-owner  assigned  to  B.  the 
freight  earned  and  to  be  earned 
by  one  of  his  ships,  and  after- 
wards chartered  her  to  C.  for  a 
voyage  to  S.  The  outward  freight 
was  paid  to  A,  before  the  ship 
sailed.  The  charter-party  after- 
wards was  delivered  to  B.,  by  A,'^ 
direction,  and  B.  gave  notice  of 
the  assignment  to  C  Afterwards, 
but  before  the  ship  returned.  A, 
became  bankrupt:  —  Held,  that 
the  homeward  freight  was  not  in 
A*s  order  and  disposition  at  his 
bankruptcy;  and,  therefore,  that 
B.  was  entitled  to  it.  Douglas  v. 
Russell,  1831.     4  Sim.  524. 

/.  5.  became  possessed  (in  trust,  as 
executor  of  his  deceased  father  J 
of  certain  shares  in  the  joint  stock 
of  the  Lead  Smelting  Company. 
The  only  evidence  of  a  party's 
interest  in  the  stock  of  this  com- 
pany is  a  book,  in  which  are  entered 
all  transfers  of  shares.  In  this 
book  there  was  an  entry  signed 
by  J,  S,  purporting  to  be  a  trans- 
fer of  the  shares  in  question,  from 
himself  as  executor,  to  himself  in 
his  individual  character.  Where 
the  transfer  is  made  in  pursuance 
of  a  bond  fide  sale  for  a  money  con- 


sideration, the  words,  *'  aell  and 
assign"  were  uaed;  but  in  this 
instance  those  words  were  erased. 
On  the  faith  of  his  apparent  owner- 
ship of  these  shares,  /•  S.  acted  as  a 
director  of  the  company,  and  re- 
ceived the  dividends  to  bis  own  use 
up  to  the  time  of  his  bankruptcy; 
and,  on  passing  his  accounts  under 
the  commission,  he  treated  the 
shares  as  his  own  pr(^>erty.  Upon 
an  issue  directed  to  try  the  right 
to  these  shares,  between  /•  S. 
and  another,  as  executors  of  the 
original  proprietor,  and  the  assig- 
nees of  /•  5.,  it  was  left  to  the 
jury  to  say,  whether  or  not  the 
shares  were,  at  the  time  of  the 
bankruptcy,  in  the  possession, 
order,  or  disposition  of  the  bank- 
rupt, with  the  consent  and  permis- 
sion of  the  true  owner.  The  jury 
having  (bund  for  the  plaintiffs,  tlie 
Court  refused  to  disturb  the  ver^^ 
diet.  Cw^KT  V.  De  TaHH.  S 
Moore  &  Scott,  714. 

Where  a  debt  is  assigned,  unless  no- 
tice be  given  to  the  debtor,  the 
assignor  must  be  considered  as 
continuing  (within  the  purview  of 
the  bankrupt  acts)  to  have  the 
order  and  disposition  of  the  debt, 
until  notice  to  the  debtor  of  the 
assignment. 

So,  where  one  of  two  joint  creditors 
releases  his  interest  to  his  compa- 
nion. Dean  v.  James.  1  Nevile 
&  Mann.  392. 
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The  furniture  of  a  coal  mine  is  pro- 
perty, of  whidi  the  party  who 
works  the  mine  is  the  reputed 
owner,  and  which  upon  his  bank- 
ruptcy will  vest  in  the  assignees, 
under  6  Geo,  4.  c.  16.  s.  72. 
Coombs  V.  Beaumont,  2  Nevile  8c 
Mann.  235, 

The  assignm^it  of  a  policy  of  insur- 
ance without  notice  to  the  office, 
does  not  prevent  the  operation  of 
the  clause  of  reputed  ownership. 
Ex  parte  Tennyson,  1832.  1  Mont. 
&  B.  67. 

L,  took  a  lease  of  a  mill  and  iron 
forge,  and  bought  the  fixed  and 
moveable  implements  &c.,  but  it 
was  agreed  that  they  should  be 
delivered  up  at  the  end  or  other 
determination  of  the  term,  at  a 
valuation,  if  the  lessors  should 
give  fifleen  months*  notice  of  their 
desire  to  have  them.  L.  after- 
wards conveyed  all  his  interest  in 
the  premises,  implements  8cc,,  to 
a  creditor  in  trust,  if  default  should 
be  made  hy  L,  in  paying  certain 
instalments,  to  enter  upon  and 
sell  the  same,  and  satisfy  himself 
out  of  the  proceeds,  re-assigning 
the  residue;  and  if  the  lessor 
should  require  a  re-sale  of  the 
implements  8ce.  the  proceeds  of 
such  re-sale  were  to  go  in  dis- 
charge of  the  debt,  if  unsatisfied. 
L,  made  default  and  subsequently 
became  bankrupt,  afler  which, 
tod  during  the  term,  the  creditor 


who  had  not  before  interfered  en- 
tered upon  the  property : — Held, 
on  trespass  brought  by  the  as- 
signees, that  X.  had  at  the  time  of 
his  bankruptcy  the  reputed  owner- 
ship of  the  moveable  goods,  but 
not  of  the  fixtures.  Clark  v. 
Crownshawt  1832.  3  Barn.  & 
Adol.  804. 

A  tenant  in  fee  of  a  cotton  mill,  in 
which  there  was  a  steam-engine, 
boilers,  &c.  mortgaged  the  mill, 
engine,  boilers,  &c.  to  B.,  but  re- 
mained in  possession  until  his 
bankruptcy.  The  entablature  plate 
of  the  engine,  which,  however^ 
formed  no  part  of  the  working  ap- 

•  paratus,  was  fixed  to  the  freehold 
of  the  mill,  every  other  part  of  thci 
engine  was  secured  by  bolts  and 
screws,  and  might  be  removed 
without  injury  to  the  building : — 
Held,  that  the  steam-engine  was 
not  in  the  order  and  disposition  of 
A,  at  his  bankruptcy.  Hubbard  v. 
Bagshaw,  1881.     4  Sim.  326. 

Machinery  affixed  to  the  freehold  of 
iron-works,  is  not  considered  to  be 
within  the  order  and  disposition  of 
the  bankrupt  trader,  where,  by  the 
custom  of  the  country,  when  iron- 
works are  let,  such  articles  arc 
furnished  by  and  continue  to  be 
the  property  of  the  lessor.  Ruf" 
ford  V.  Bishop,  18i29.  5  Russ.  346. 

A  lease  was  granted  to  fF.,  who 
afterwards  committed  an  act  of 
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bankruptcy,  and  then  executed  a 

deed,  stating  that  his  name  had 

been  used  in  the  lease  in  trust 

for  R.^  and  decburing  the  trust 

accordingly:     a     bill    was    filed 

on  behalf  of  the  creditors  of  W. 

under  the   commission,    claiming 

the  lease  as  part  of  his  estate ;  and 

the  Court  directed  an  issue  to  try 

whether  W.*s  name  was  used  in 

the  lease  as  a  trustee  for  R.i — 

Held,  that  the  issue  was  properly 

directed.     The  jury  having  found 

a  verdict    in    the   affirmative: — 

Held,  also,  that  the  declaration  of 

trust  was  valid,  though  executed 

after    bankruptcy,  and    that  the 

lease  did  not  pass  to  IT.'s  assignees. 

Gardner  v.  Raux,  1828.     5  Russ. 

25S. 

RESTITUTION  OF  PROPERTY. 

On  a  summary  application  against 
the  assignees  for  delivery  up  of 
goods,  seized  by  them  as  the  pro- 
perty of  the  bankrupt  under  the 
fiat,  out  of  the  hands  of  the  peti- 
tioner (a  stranger  to  the  bank- 
ruptcy) who  claimed  the  goods  as 
his,  but  who,  together  with  the 
bankrupt,  bad  been  indicted  for  a 
conspiracy  in  secretly  and  frau- 
dulently removing  the  goods,  which 
indictment  was  still  pendii^: — 
The  Court  refused  to  decide  on  the 
petition  till  afler  the  trial,  on  the 
ground  that  it  would  tend  to  dis- 
close the  assignees'  evidence  in 
support  of  the  indictment.  Ex 
parte  Heaik.  2  Dea.  &  Ch.  140. 
5.  C.  1  M.  &  B.  169. 


The  Court  will  not  interfere,  by  or- 
dering the  messenger  to  withdraw 
firom  the  possession  of  goods  which 
he  has  seised  under  the  bankruptcy 
in  any  case  of  reputed  ownership. 
Ex  parte  Harliag.  2  Dea.  &  Cb. 
589. 

A  summary  application  being  made 
against  three  attomies,  jointly,  to 
pay  over  to  the  assignees  a  sum 
of  money  which  they  had  received 
as  the  bankrupt's  solicitors  under 
an  order  of  the  Court  of  Chan- 
cery,— Held,  not  sustainable,  as 
they  were  not  all  collectively  at- 
tomies  of  this  Court*  Qware, 
whether  such  an  order  would  have 
been  made,  if  they  had  been  all 
attomies  of  this  Court.  Ex  parte 
Hicks,  1833.  2  Dea.  &  Ch.  573. 
5.  C.  1  Mont.  &  B.  ZSe. 

REVOCATION  OF  AUTHO- 
RITY. 

Where  a  creditor  addresses  a  written 
request  to  assignees,  in  general 
terms,  to  pay  "  the  dividends'made 
on  the  bankrupt*s  estate*'  to  J.  B^ 
the  assignees  are  justified  in  pay- 
ing subsequent  dividends  to  A.  B. 
until  they  have  notice  from  the 
creditor  that  he  has  revoked  A.  B'm 
authority.  Ex  parte  Bright.  2 
Dea.  &  Chit.  8. 

SALARY  OF  SERVANTS,  kc. 

If  a  derk  and  foreman  is  engaged  at 
a  weekly  salary,  and  to  have  two 
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suits  of  clothes  per  annum,  it  is  a 
yearly  hiring  within  section  48  of 
6  Geo,  4.  c.  16.  The  words  "six 
months/'  in  sect.  48,  mean  ''six 
lunar  months."  Ex  parte  Hum- 
phreys, 1833.     1  Mont.  &  B.  413. 

The  provision  as  to  servants  is  not 
confined  to  trade  clerks.  Ex 
parte  Gough,  1833.  1  Mont.  & 
B.  417. 

The  proviso  as  to  servants  extends 
only  to  yearly  servants.  Ex  parte 
Skinner,  1833.     1  Mont.  &  B.  417. 

SALE. 

See  also  Conduct  of  Sale. 

A  petition  for  the  sale  of  property, 
in  respect  of  which  the  creditor 
holds  a  legal  security,  will  be  dis- 
missed with  costs.  Ex  parte  Moore, 
%  Dea.  &  Ch.  7. 

This  Court  has  jurisdiction  to  order 
sale  of  estate  legally  mortgaged, 
on  application  of  mortgagee,  giv- 
ing him  leave  to  bid.  Ex  parte 
Bacon.    2  Dea.  &  Chit.  181. 

Ahhough  an  equitable  mortgagee 
may  waive  his  privilege  to  bid, 
the  assignees  must  still  have  the 
conduct  of  the  sale.  Ex  parte 
Smith.    %  Dea.  &  Chit.  GO. 

The  petitioner,  an  equitable  mort- 
gagee of  leasehold  property,  ob- 
tained an  order  for  a  sale,  at  which 


950/.  was  bid  for  the  mortgaged 
premises^  but  they  were  bought  in 
by  direction  of  the  assignees.  The 
petitioner  afterwards  applied  to 
the  Commissioners  for  another  sale* 
but  the  order  they  made  being  un- 
satisfactory to  him,  as  to  the  time 
of  sale,  he  refused  to  accept  it; 
and  the  assignees  afterwards  ob- 
tained another  order,  when  the 
highest  bidding  was  only  650/. : — 
Held,  that  the  petitioner,  by  apply- 
ing for  a  second  sale,  waived  any 
claim  against  the  assignees  for  the 
difference  in  the  amount  of  the 
biddings,  at  the  first  and  second 
sale;  but  that  he  was  entitled  to 
be  indemnified  from  the  ground- 
rent,  and  all  expenses  incurred 
since  the  first  sale.  Ex  parte  Bal" 
dock.    2  Dea.  &  Chit.  60. 

Where  an  equitable  mortgagee  is 
also  an  assignee,  a  solicitor  will 
be  appointed  to  take  the  account, 
and  conduct  the  sale.  Ex  parte 
Lees.    2  Dea.  &  Chit.  360. 

An  application  of  the  assignees  to 
postpone  the  sale  of  mortgaged 
property,  refused,  where  the  mort- 
gagee objects  to  such  postpone- 
ment. Ex  parte  Belcher,  I SS3.  % 
Dea.  &  Chit.  587. 

The  Court  will  make  no  order,  on  a 
petition  of  the  assignees,  to  seH 
any  portion  of  the  bankrupt's  pro- 
perty by  private  contract,  it  being 
a  matter  in  which  they  must  use 
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their  own  discretion.     Ex  parte 
Hmly,  18SS.    %  Dea.  &Chit.  651. 

If  a  petitioning  creditor  Is  astigaee 
and  equitable  mortgagee,  the  peti- 
tion for  a  sak  must  be  served  on 
the  bankrupt  and  a  creditor.  Re 
Pother,  1883.    1  Mont.  &  B.  894. 

In  an  action  at  the  suit  of  the  king, 
against  an  auctioneer,  upon  the 
bond  given  to  make  returns  of 
sales  by  auction,  held  upon  de- 
murrer to  the  surrejoinder,  that 
an  estate  which  has  been  mort- 
gaged by  a  person  who  has  be- 
come bankrupt,  and  is  sold  by 
auction  by  direction  of  the  as- 
signees, and  with  the  concurrence 
of  trustees  appointed  to  sell  the 
estates  to  discharge  incumbrances, 
&c.  or  with  the  consent  of  the 
mortgagees,  is,  by  the  stat.  6  Geo, 
4.  c.  16.  s.  98.,  exempt  from  the 
auction  duty.  Att.  Gen,  v.  Win" 
Stanley,  1881.     5  Bli.  N.  S.  180. 

SCANDAL. 

When  affidavits  are  referred  to  the 
registrar  for  scandal,  and  one  of 
the  parties  means  to  except  to  his 
report,  the  exceptions  must  be 
taken  immediately  the  registrar 
certifies.  Ex  parte  WUUamson. 
2  Dea,  &  Chit.  382. 

A  reference  for  scandal  in  an  affi- 
davit will  be  granted,  even  afler 
the  petition  has  been  heard,  but 
Hot  a  refbrenee  for  impertittmce. 


Em  parte  WUUamson.     2  Dea«  & 
Chit  414. 

Upon  an  affidavit  beii^  taken  off  the 
file  for  scandal,  the  scrfieitor  who 
filed  it  is  liable  for  all  costs  and 
expenses  as  between  solicitor  and 
client.  Em  parte  Wake,  1888.  1 
Mont  8r  B.  t59. 

SCOTCH  BANKRUPTCY. 

The  adjudication  under  the  Scotch 
bankrupt  act,  54  Geo.  8.  c  137^ 
operates  as  diligence  for  the  cre- 
ditors of  the  ancestor,  so  that  it  is 
unnecessary  for  them  to  take  any 
proceeding  under  the  statute  of 
1661,  to  give  diem  a  preference 
over  the  creditors  of  the  bankrupt 
heir.  BenneU  v.  M^Laeklam,  1829. 
4  Bli.  N.  S.  829. 

SECOND  OR  THIRD  COM- 
MISSION. 

It  is  no  objection  to  the  proof  of  a 
debt  under  a  third  commisdoo, 
that  the  creditcMr  might  have  proved 
it  under  the  second  commission, 
tinder  which  the  bankrupt  has  ob- 
tained his  certificate,  if  the  bank- 
rupt has  not  paid  \5s,  in  the 
pound  under  the  second  commis- 
sion. Et  parte  Morley.  2  Dea. 
ic  Chit.  45. 

The  statute  6  Geo.  4.  e.  16.  s.  127., 
which  vests  in  assignees  the  fu- 
ture effects  of  a  bankrupt,  who  had 
before  been  bankrupt,  or  taken 
the  benefit  of  aa  kiaoiTeiit  act, 
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and  has  not  paid  \5s*  in  the  pound 
under  the  subsequent  commission, 
does  not  apply  to  a  bankrupt  who 
had  obtained  his  certificate  under 
such  subsequent  commission,  be- 
fore that  statute  passed;  and 
therefore,  where  A.,  after  being 
discharged  under  an  insolvent  act, 
had  a  commission  of  bankrupt 
issued  against  him,  and  obtained 
his  certificate  before  the  passing 
of  6  Geo.  4.  c.  1 6.,  but  did  not  pay 
\5s.  in  the  pound,  and  he  was 
afterwards  sued  on  a  bond  exe- 
cuted before  his  discharge  imder 
the  insolvent  act,  but  not  inserted 
in  his  schedule: — Held,  that  his 
certificate  did  not  bar  the  action. 
Carew  v.  Edwards,  1832.  4  Barn. 
&  Adol.  351. 

Semble.  That  sec.  127  extends  to 
cases  where  the  former  bank- 
ruptcy and  certificate  were  ante- 
rior to  the  statute: — Held,  that 
that  section,  where  applicable, 
does  not  entitle  a  creditor  to  pro- 
ceed against  the  bankrupt  after  a 
second  certificate  for  a  debt  which 
he  might  have  proved  under  the 
commission.  Robertson  v.  Score, 
1832.     3  Barn.  &  AdoL  338. 

By  section  127,  if  he  has  been  bank- 
rupt before  and  does  not  pay  I5s. 
in  the  pound  under  the  second 
commission,  his  person  only  is 
protected  by  the  certificate,  and 
his  future  effects  vest  in  the  as- 


signees. Robertson  v.  Score,  1832. 
3  Barn.  &  AdoL  338. 

A  second  commission  of  bankrupt, 
pending  a  first,  is  void,  a|Kl  no 
rights  pass  to  the  assignees  under 
it.  Nelson  v.  CkerrUl.  1  Moore 
&  Scott,  452. 

SECURITY. 

Where  the  consignee  transfers  bills 
of  lading  to  a  creditor,  as  a  secu- 
rity for  his  debt,  and  the  con- 
signor stops  the  goods  in  transitu, 
the  creditor  may  issue  a  fiat 
against  the  consignee  on  his  ori- 
ginal debts.  Ex  parte  Ashton. 
2  Dea.  &  Chit.  5. 

Court  will  not,  under  any  circum- 
stances, before  hearing,  order 
bankrupt  to  give  security  for 
costs.  Motion  for  it  refused  with 
costs,  to  be  set  off  against  those 
due  from  bankrupt.  Ex  parte 
Munk.     2  Dea.  &  Chit.  120. 

SEPARATE  ESTATE. 
See  Joint  and  Separate  CaEDiTOUSi 

A  testator  indebted  on  bond  devises 
his  real  estate  to  the  bankrupt 
and  two  other  trustees,  for  pay- 
ment of  his  debts.  The  bond  cre- 
ditor, after  the  testator's  death, 
brings  an  action  against  the  bank- 
rupt and  the  other  devisees, 
and  recovers  a  joint  judgment 
against  them:  —  Held,  that  he 
could  not  prove  under  the  sepa- 
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rate  commission  against  the  bank- 
mpti  even  for  the  purpose  of 
voting  in  the  choice  of  assignees. 
Ex  parte  Pearse.  2  Dea.  &  Chit. 
451. 

SERVICE. 

See  also  Petition. 

Substituted  service  of  petition  on 
respondents'  solicitors.  Ex  parte 
Cox.    2  Dea.  &  Chit.  191. 

Special  order  made  for  the  service 
of  a  petition  to  annul  a  fiat,  where 
the  party  is  not  to  be  met  with. 
In  re  Sell.    %  Dea.  &  Chit  SSZ. 

Special  service  of  a  petition  to  annul 
a  fiat  directed,  where  the  petition- 
ing creditor  is  not  to  be  met  with. 
Ex  parte  Peppin.  2  Dea.  &  Chit. 
S61. 

SET-OFF. 

Court  will  not,  under  any  circum- 
stances, before  hearing,  order 
bankrupt  to  give  security  for 
costs.  Motion  for  it  refused  with 
costs,  to  be  set  off  against  those 
due  from  bankrupt.  Ex  parte 
Munk.    ft  Dea.  &  Chit.  120. 

Ai  a  creditor  of  A.^  employs  A.  to 
repair  a  carriage,  undertaking  to 
pay  ready  money  for  the  repairs ; 
B.  cannot,  upon  offering  to  set  off 
an  adequate  portion  of  the  debt,  re- 
quire the  re-delivery  of  the  carriage, 
without  payment  of  the  repairs. 


And  if  A.  become  bankrupt  eidier 
before  or  after  the  completion  of 
the  repairs,  his  assignees  may  refuse 
to  deliver  up  the  carnage,  until 
payment  of  the  amount  of  the  re- 
pairs; it  not  being,  for  this  pur- 
pose, a  case  of  mutual  credit. 
Clarke  v.  Fell.  1  Nevile  &  Mann. 
244.    S.  C.  4  Barn.  &  Adol.  404. 

A  tradesman  undertook  to  do  work 
upon  an  article  delivered  to  him 
for  a  person  to  whom  he  was  in- 
debted, and  it  was  agreed  that  the 
work  should  be  paid  for  in  ready 
money.  He  afterwards  became 
bankrupt :  —  Held^  that  the  act 
6  Geo.  4.  c.  16.  s.  50.  (which  pro- 
vides for  the  setting  off  of  cross- 
demands  where  there  has  been 
mutual  credit  between  the  bank* 
rupt  and  a  party  claiming  on  hb 
estate,)  did  not  in  this  case  render 
the  assignees  liable  in  trover  for 
refusing  to  deliver  such  article  to 
the  creditor  on  his  offering  to  set  ofi 
the  price  of  the  work  against  his 
own  demand.  Clarke  v.  FeU,  1 833. 
4  Barn.  &  Adol.  404. 

A.  and  B.  entered  into  partnership  as 
brewers,  A.  bringing  in,  as  his  share 
of  the  capita],  a  brewbouse  an^ 
other  premises,  which  were  subject 
to  mortgages  for  debts  due  by  him. 
A.  retired  from  the  business,  which 
was  continued  by  B.  alone,  who 
agreed  to  take  the  brewbouse,  ftc. 
at  a  valuation,  but  the  amount  was 
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not  to  be  paid  till  the  mortgages 
were  satisfied.  B.  becomes  bank- 
rupt, and  the  mortgage  debts  re- 
maining unpaid,  his  assignees,  be- 
fore any  proof  made  in  respect  of 
i^/s  debt,  paid  off  the  mortgages : 
— Held,  that  the  assignees  were 
entitled  to  deduct  the  sums  paid 
by  them  from  the  dividends  on  the 
sum  which  was  due  to  A,  from  B. 
at  the  time  of  his  bankruptcy. 
Rawe  V.  Andersen,  18dh     4  Sim. 

SHERIFF. 
See  also  Indemnity. 
Goods  were  seized  and  sold  under 
&Ji»/a.  by  a  chiefbailiffof  a  fran- 
chise, having  sole  execution  of 
writs  therein,  afler  an  act  of  bank- 
ruptcy committed  by  the  defend- 
antj  but  without  knowledge  thereof, 
and  before  the  commission  issued : 
Held,  that  trover  would  lie  by  the 
assignees  against  the  chief  baih'fT, 
as  the  property  in  the  goods  vested 
in  them  by  relation  to  the  act  of 
bankruptcy.  Hutton  v.  Balme,  (in 
error)  2  Tyr.  620 ;  reversing  Bahne 
V.  Hutton,  Id.  17.  S,  C.  3  Moore 
&S.  1.     1  Cromp.  &  M.  262. 

Where,  in  a  case  of  a  daim  by  as- 
signees to  goods  taken  by  a  sheriflT 
under  an  execution,  a  sheriff  ob- 
tains the  benefit  of  the  Interplead- 
ing Act,  1  &  2  fT.  4.  c.  58.  s.  6., 
by  a  rule  calling  on  the  plaintiffs  in 
the  action  and  the  assignees  to 
appear  and  maintain  or  relinquish 
their  claima  thereto,  $embk^  the 
costs  of  necessary  possession  by 


the  sheriff  will  not  be  allowed,  bat 
he  will  be  suffered  to  withdraw 
from  possession  if  the  plaintiffs  do 
not  appear  to  the  rule. 
Qu.  If  the  Court  has  power  to 
award  such  costs.  Field  v.  Cope. 
2  Tyrw.  458. 

The  sheriff  sold  goods  under  a^m 
facias,  after  a  secret  act  of  bank- 
ruptcy committed  by  the  debtor, 
and,  afler  notice  of  the  act  of 
bankruptcy,  paid  over  the  proceeds 
to  the  execution  creditor,  under 
an  indemnity : —Held,  that  the 
assignee  might  recover  the  amount 
from  the  sheriff  in  an  action  for 
money  had  and  received.  Young 
v.  Marshall.  1  Moore  &  Scott, 
140.  S.  C.  8  Bing.  43.  See  this 
case  in  another  stage,  2  Dea.  & 
Chit.  589. 

The  sheriff  seized  goods  under  a 
writ  of  ^.  fa,  on  the  16th  June, 
and  remained  in  possession,  taking 
no  steps  to  effect  a  sale,  though 
urged  so  to  do  by  the  plaintiff's 
attorney.  On  the  5th  of  October 
a  commission  of  bankrupt  was  sued 
out  against  the  debtor,  and  the  goods 
were  delivered  up  by  the  sheriff 
to  the  assignees  under  an  indem- 
nity, and  nulla  bona  returned  to  the 
fi.  fa,  Qucere,  whether,  under  these 
circumstances,  the  sheriff  is  not 
liable  to  an  action  on  the  case  at 
the  suit  of  the  execution  creditor^ 
for  the  loss  of  the  fruits  of  his 
judgment.  Aireion  v.  Davis.  3 
Moore  &  S.  138. 
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Tilt  sheriff  Is  liable  to  an  action  for 
not  selling  under  a  fi,  fa.  with 
reasonable  expedition.  S.Q,  9 
Bing.  740. 

A  sheriff  is  liable  in  trover  for 
having  sold^  after  notice  of  assign- 
ment to  the  provisional  assignee, 
tiie  goods  of  an  insolvent  taken  in 
execution  under  a  judgment  or  cog- 
novit, after  the  commencement  of 
the  insolvent's  imprisonment,  but 
before  the  assignment  to  the  pro- 
visional assignee.  Grofcea  v.  dm- 
ham*     10  Bing.  5. 

Under  a  /.  /a.  upon  a  judgment 
founded  on  a  warrant  of  attorney, 
the  sheriff  seised  at  eleven  o'clock 
of  the  19th  of  August;  a  commis- 
eion  of  bankrupt  issued  against  the 
debtor  at  a  later  hour  of  the  18th 
of  October  in  the  same  year.  The 
sale  took  place  subsequently  to  the 
issuing  of  the  commission : — Held, 
Ist,  That  the  seizure  was  a  '<  levy- 
ing'* within  6  Geo.  4.  c.  16.  s.  81. 
idly.  That  more  than  two  months 
had  elapsed  between  the  seizure 
and  the  issuing  of  the  commission, 
ddly.  That  the  execution  was  not 
within  the  108th  section.  Godson 
V.  Sanctuary.  I  Nev.  &  Man.  52. 
S.  C.  4  B.  &  Adol.  255. 

SHIP. 

By  the  Register  Act,  6  Geo.  4.  c. 
110.  s.  89.  the  officers  of  Customs 
are  directed  not  to  register  bills  of 
sale  of  ships^  which  at  the  time 


they  are  mortgaged  are  absent 
ftom  port,  till  thirty  days  have 
elapsed  ftom  their  arrival  in  port. 
Two  ships,  and  16-64th  parts  or 
shares  of  a  thiird,  were  mortgaged 
while  at  sea  by  bill  of  sale  to  W. 
and  Co«,  which  bill  of  sale  was  re- 
gtltered  by  the  officers  of  Cnstoms 
of  the  port  to  which  they  bekmged, 
before  their  return  to^  port.  One 
ship  afterwards  returned,  but  no 
ind(H^ement  of  the  bill  of  sale  was 
made  on  her  certificate  of  registry. 
After  being  insured,  she  sailed 
again  within  thirty  days  on  another 
voyage,  in  which  she  was  lost.  By 
a  bill  of  sale  of  a  subsequent  date, 
(to  which  W.  and  Co.  were  parties,) 
after  reciting  the  prior  mortgage  to 
them,  the  same  mortgagor  ass^ned 
to  /.  and  Co.  the  same  ships  and 
shares,  with  the  policies  efiected 
on  two  of  them,  and  the  sum  pay- 
able by  certain  charterers  for  the 
hire  of  the  third,  with  all  his  equity 
of  redemption  in  the  said  ships, 
freight,  monies,  and  premises,  sub- 
ject to  the  prior  mortgage  to  JV. 
and  Co.,  and  to  their  power  of 
sale.  This  bill  of  sale  was  also 
registered  before  tlie  return  of  any 
of  the  ships  to  port*  The  mort- 
gagor became  bankrupt.  Two  of 
the  ships  returned,  and  their  otr- 
tificates  of  registry  were  duly  in- 
dorsed within  thirty  days,  with  tbe 
two  bills  of  sale  in  tbe  order  of 
their  dates  :-^Held,  that  the  se- 
cond bill  of  sale  was  valid  under 
6  Oso«  4,  c  no.  «k  M  *S7. 


Solicitor  and  Client. 
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against  the  assignees  of  the  bank- 
rupt as  to  the  interests  in  the 
ships  which  it  purported  to  assign 
to  mortgagees,  notwithstanding  the 
mortgagor's  bankruptcy  occurred 
before  the  lapse  of  thirty  days  after 
the  ship  arrived  in  port.  So  also 
as  to  the  policies  of  insurance,  and 
monies  due  on  the  charter-party. 
Ex  parte  Jones.  2  Tyr.  671.  S.C. 
2  Cromp.  &  J.  513. 

SOLICITOR  AND  SOLICITOR 
AND  CLIENT. 

Official  assignee  cannot,  under  1  &  2 
H^ill.  4.  c.  56.  8.  22.,  take  bank- 
rupt's money  out  of  the  hands  of  a 
solicitor  without  discharging  his 
lien.  Ex  parte  Bowden.  2  Dea. 
&  Ch.  182. 

Where  an  order  made  in  bankruptcy 
reserves  further  directions  and 
costs,  a  subsequent  application  to 
the  Court,  as  to  the  costs  merely, 
may  be  entertained  by  motion ;  but 
if  it  is  by  way  of  further  direc- 
tions, it  must  be  by  petition.  The 
solicitor  for  the  respondents  ought 
to  have  notice  of  such  an  applica- 
tion, as  well  as  the  respondents 
themselves.  Ex  parte  ShadhoU, 
%  Dea.  &  Ch.  286. 


Although  the  solicitor's  bill  has  been 
paid,  yet  it  will  be  ordered  to  be 
taxedt  on  application  of  the  n- 
signeeSf  without  any  special  rea- 
son being  assigned  for  the  taxation. 
Et^parttFiclming.  2Dea.&Ch. 
387. 


Order  made  on  the  solicitor  to  de- 
liver up  the  proceedings,  and  pay 
over  monies  to  the  assignees.  Ex 
parte  Hudson,  1832.  2  Dea.  & 
Ch.  507. 

If  a  solicitor  refuses  to  deliver  the 
proceedings  to  the  assignee,  ^e 
order  is  of  course  with  costs.  Ex 
parte  Crowe,  1832.  1  Mont.  &  B. 
90. 

A  summary  application  being  made 
against  three  attornies,  jointly,  to 
pay  over  to  the  assignees  a  sum  of 
money  which  they  had  received  as 
the  bankrupt's  solicitors  under  an 
order  of  the  Court  of  Chancery  : 
Held,  not  sustainable,  as  they  were 
not  all  collectively  attornies  of  this 
court.  QtkPTf,  whether  such  an 
order  would  have  been  made,  if 
they  had  been  all  attornies  of  this 
court.  Ex  parte  Hicks,  1833. 
2  Dea.  &  Chit.  573.  S.  C.  1  M. 
&  B.  256. 


The  solicitor  for  the  petitioning  credi- 
tor, on  the  commission  being  super- 
seded, writes  to  the  bankrupt, ''  I 
am  ready  and  hereby  ofier  to  allow 
and  pay  the  costs"  incurred  by  the 
bankrupt  in  petitioning  for  the 
supersedeas  : — Held,  that  the  soli- 
citor wsft  personally  liable  on  this 
undertaking,  and  that  the  bank- 
rupt might  petition  for  an  order  on 
the  solicitor  to  pay  the  costs,  not- 
withstanding a  subsequent  com- 
mission had  issued  againil  him. 
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under  which  he  had  not  obtained 
his  certificate;  his  assignees  dis- 
claiming all  interest  in  the  matter. 
Ex  forte  BentUy,  1 839.  9,  Dea.  & 
Chit.  578. 

The  defendant,  a  solicitor  for  the 
London  creditors  of  a  country 
bankrupt,  wrote  a  letter  to  the  so- 
licitor for  the  country  creditors, 
stating,  <*  I  am  willing,  on  behalf  of 
the  London  creditors,  to  bear  two- 
thirds  of  the  expense  of  Messrs. 
B.  and  B,^  or  such  barrister  as 
you  may  think  fit,  for  resisting 
JT.'s  proof  under  the  commission, 
and  investigating  the  accounts  of 
the  assignees  at  the  meeting  on  the 
18th  instant;  and  I  do  hereby 
undertake  to  bear  and  pay,  on  be- 
half of  the  creditors,  two-thirds 
of  the  expenses  incident  thereto 
accordingly."  Another  meeting 
having  been  appointed,  the  de- 
fendant declared  he  had  no  objec- 
tion to  bear,  as  before,  the  propor- 
tion of  the  expense  of  a  barrister. 
Five  meetings  in  all  took  place  for 
the  first-named  object :  —  Held, 
that  the  defendant  was  personally 
liable  to  pay  two-thirds  of  the  ex- 
penses of  all  the  meetings.  HaU 
V.  Ashunt.    3  Tyrw.  420. 

An  attorney,  who  receives  a  deed 
from  his  client,  and  is  compelled 
to  produce  it  by  Commissioners  of 
bankrupt,  and  afterwards  receives 
it  back  from  them  under  an  under- 
taking to  produce  it  again,  if  re- 


quired, may  nevertheless  refuse  to 
produce  it  in  an  action  brought  by 
the  assignees  of  the  bankrupt, 
under  whose  commission  he  was 
compelled  to  produce  it.  Ninm 
V.  Moyak.    %  Mood.  &  M.  76. 

In  an  action  on  an  attornejr's  bill  by 
the  assignees  of  the  attorney,  who 
had  become  bankrupt,  an  order  for 
taxing  the  bill  was  obtained,  on  an 
undertaking  to  pay  the  amount 
taxed,  with  the  costs  of  the  action, 
more  than  one-sixth  of  the  bill 
having  been  disallowed: — Held, 
that  the  costs  of  taxation  could  not 
be  allowed  to  the  plaintiflTas  costs 
in  the  action.  Featkent<mkaugk  v. 
Reen.    1  Cromp.  &  M.  495. 

Costs  against  solicitor  for  improper 
petition.  Ex  parte  Wiliiam9on^l8S3. 
1  Mont.  &  B.  266. 

Upon  an  affidavit  being  taken  off  the 
file  for  scandal,  the  solicitor  who 
filed  it  is  liable  for  all  costs  and 
expenses  as  between  solicitor  and 
client.  Ex  parte  Wake^  1833.  1 
Mont.  &  B.  259. 

SPECIAL  CASE. 

It  is  not  discretionary  in  the  Court 
of  Review  to  grant  a  special  case, 
where  a  party  is  entitled  to  appeal; 
but  he  has  a  right  to  it,  if  his  fiurts 
are  properly  stated.  Ex  parte  Him- 
to».    2  Dea.  &  Chit.  407. 

It  is  reported  to  have  been  said  by 


Stioiip* 
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Lord  Bnmgkam  that  the  Judges  of 
-  the  Court  of  Review  ought  not 
to  exercise  a  discretion  as  to  the 
suitor's  right  to  appeal.  (Ex  parte 
Cumungham.  I  Mont.  &  B.  285.) 
But  in  Ex  parte  Hamley^  22d 
November  18dd,  (poit,  3  Dea.  & 
Chit,)  Sir  O.  Rose  said  that  he 
conceived  the  above  report  to  be 
incorrect ;  and  at  all  events  he 
could  not  subscribe  to  such  a 
doctrine:  and  the  other  judges 
concurred  in  the  observation. 

STAMP. 

A  joint  and  several  promissory  note 
was  made  by  several  parties  con- 
cerned in  a  joint  undertaking,  for 
the  purpose  of  securing  the  repay- 
ment of  a  loan  of  money ;  and  one 
of  the  parties  signs  it  some  days 
after  the  party  who  borrowed  the 
money : — Held,  that  the  note  did 
not  require  an  additional  stamp,  if 
the  last  signature  was  put  before 
the  money  was  advanced,  or  if  the 
party  last  signing  had  promised  to 
sign  the  note  before  the  advance 
of  the  money,  notwithstanding  it 
might  not  have  been  signed  till 
afterwards.  Ex  parte  WhUe.  2 
Dea.  &  Chit.  SS4. 

STATUTE  OF  LIMITATIONS. 

If  an  application  for  payment  of  a 
dividend  is  not  made  until  after  the 
statute  of  limitations  has  run,  Q. 
if  not  lapsed.  Ex  parte  Brunger, 
IS33.     1  Mont.  &  B,  415. 

VOL,  II. 


STATUTE,  CONSTRUCTION 

OF. 

A.  covenants  to  pay  annuity  in  de- 
fault of  B.f  A.  becomes  bankrupt 
before  any  default ;  the  annuitant 
cannot  prove  against  ^.'s  estate, 
he  not  having  contracted  a  debt 
until  the  default  made  either  under 
the  54th  or  56th  clauses  of  6  Geo. 
4.  Ex  parte  Thompson.  Z  Dea. 
&  Chit.  126.  S.  C.  1  M.  &  B. 
219. 

Where  bankrupt's  estate  is  exactly 
sufficient  to  pay  10«.  in  the  pound, 
he  is  not  entitled  to  5  per  cent, 
allowance :  and  dividend  being 
declared,  he  cannot  claim  any 
allowance  out  of  it.  Ex  parte 
Petheridge.  2  Dea.  &  Chit.  137. 
S.C.  IM.&B.  161. 

The  giving  up  of  a  business,  in  con- 
sideration of  an  annuity,  is  not 
such  a  consideration  as  can  be 
valued  under  the  6  Geo.  4.  c.  16. 
s.  54, ;  that  section  being  confined 
to  money  considerations.  Ex  parte 
Saxe.  2  Dea.  &  Chit.  172.  S,  C. 
1  M.  &  B.  184. 

Official  assignee  cannot,  under  1 
&  2  Will.  4.  c.  56.  8.  22.,  take 
bankrupt's  money  out  of  the  hands 
of  a  solicitor,  without  discharging 
his  lien.  Ex  parte  Bowden,  2  Dea. 
&  Chit.  1 82. 

In  consideration  of  A.  allowing  fi.  to 
draw  upon   him   and  accept  his 
drafts,  C.  guarantees  to  him  the 
8  F 
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payment  of  the  amount  of  all  inch 
acceptances.  C.  becomes  bankrupt, 
when  the  acceptances  are  not  yet 
due : — Held,  that  afler  the  accept- 
ances have  become  due,  and  B. 
has  neglected  to  provide  for  them, 
A.  is  entitled  to  prove  the  amount 
against  C.'s  estate,  under  the  6 
Crto.  4.  c.  16.  8.  56.  Ex  parte 
Myers.  2  Dea.  &  Chit.  251.  S.  C. 
1  M.  &  B.  229. 

Where  the  bankrupt,  afbr  the  choice 
of  assignees,  petitions  to  reverse 
the  adjudication,  under  the  17th 
section  of  1  &  2  Will.  4.  c.  56., 
the  assignees  are  not  prevented 
from  adducing  further  evidence  to 
establish  the  act  of  bankruptcy, 
upon  which  the  adjudication  of 
the  Commissioner  proceeded.  Ex 
parte  Jackson,  1833.  2  Dea.  & 
Chit.  601.    S.C.IM.&  B.  394. 

Semble,  that  s.  127  of  6  Geo.  4.  c.  16. 
extends  to  cases  where  the  former 
bankruptcy  and  certificate  were 
anterior  to  the  statute :  but  held, 
that  that  section,  where  applicable, 
does  not  entitle  a  creditor  to  pro- 
ceed against  the  bankrupt  afler  a 
second  certificate,  for  a  debt  which 
he  might  have  proved  under  the 
commission.  Robertson  v.  Score, 
1832.     3  Barn,  &  Adol.  338, 

Indictment,  afler  stating  that  a  com- 
mission of  bankrupt  had  issued 
against  /i.,  by  virtue  of  which  the 
Commissioners  adjudged  him  to  be 


a  bankrupt,  charged  that  he  and 
other  defendants  conspired  to  eon* 
ceal  a  part  of  bis  pertonal  estate : 
Held,  that  even  sinoe  the  statute 
6  Geo.  4.  c.  16.  s.  112.|  such  an 
indictment  is  defective  for  not 
showing  that  the  party  bad  ac- 
tually become  bankrupt.  Re*  v. 
Jimes,  1832.  4  Barn.  &  Adol. 
345. 

The  itat.  6  Geo.  4.  e.  16.  a.  127.,  whkh 
vests  in  assignees  the  futnie  effects 
of  a  bankrupt  who  bad  before  been 
.  bankrupt,  or  taken  the  benefit  of 
an  insolvent  act,  and  has  not  paid 
1 5s.  in  the  pound  under  the  sub- 
sequent commission,  does  not  ap- 
ply to  a  bankrupt  who  had  ob- 
tained his  certificate  under  such 
subsequent  commission,  before 
that  statute  passed ;  and,  there- 
fore, where  ^.,  afler  being  dis- 
charged under  an  insolvent  act, 
had  a  commission  of  bankrupt  is- 
sued against  him,  and  obtained 
his  certificate  before  the  passing 
of  6  Geo.  4.  e.  16.,  but  did  not 
pay  1 5s.  in  the  pounds  and  he  was 
afterwards  sued  on  a  bond  executed 
before  his  discharge  under  the  in- 
solvent act,  but  not  inserted  in  his 
schedule,  it  was  held,  that  his  cer- 
tificate did  not  bar  the  action. 
Carew  v.  Edwards,  1892^  4  Bam. 
&  Adol.  351. 

If  a  derk  and  foreman  is  ei^[aged  at 
a  weekly  salary,  and  to  have  two 
suits  of  clothes  per  annum,  it  b  a 
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yearly  hiring  within  section  48  of 
6  Geo.  4.  c.  16.  The  words  "  six 
months,"  in  sect.  48,  mean  ^'  six 
lunar  months."  Ex  parte  Hum- 
pkreys,  1839,     1  Mont.  &  B.  413. 

The  provision  as  to  servants  is  not 
confined  to  trade  clerks.  Ex  parte 
OoHgh,  1833.     1  Mont.  &  B.  417. 

The  provision  as  to  servants  extends 
only  to  yearly  servants.  Ex  parte 
Skinner,  1833.    1  Mont.  &  B.  417. 

In  an  action  at  the  suit  of  the  king 
against  an  auctioneer^  upon  the 
bond  given  to  make  returns  of 
sales  by  auction,  held,  upon  de- 
murrer to  the  surrejoinder,  that 
an  estate  which  has  been  mort- 
gaged by  a  person  who  has  be- 
come bankrupt,  and  is  sold  by 
auction  by  direction  of  the  as- 
signees^ and  with  the  concurrence 
of  trustees  appointed  to  sell  the 
estates  to  discharge  incumbrances, 
&c«,  or  with  the  consent  of  the 
mortgagees,  is,  by  the  stat.  6  Geo. 
4.  c.  16.  s.  98.9  exempt  from  the 
auction  duty.  /4tt,  Gen.  v.  Win" 
Stanley,  1831.     5  Bli.  N.  S.  130. 

The  act  1  &  «  Will.  4.  c.  53.  s.  42., 
does  not  give  validity  to  commis- 
sions of  bankrupt  founded  on  con- 
certed acts  of  bankruptcy;  and 
therefore  the  execution  of  a  deed, 
whereby  a  trader  assigns  all  his 
property  to  a  trustee  for  the  bene- 
fit of  aU  his  creditors,  is  not  an 


act  of  bankruptcy  sufficient  to  sup- 
port a  commission  founded  on  the 
petition  of  a  creditor  who  was 
either  party  or  privy  to  such  deed. 
Marshall  v.  Barkworthf  1833.  4 
Barn.  &  Adol.  508. 

It  is  a  good  answer  to  a  plea  of 
bankruptcy,  that  the  certificate 
was  obtained  by  fraud,  though  the 
enactment  to  that  effect,  5  Geo. 
2.  c.  30.  s.  7.  is  not  repeated  in 
6  Geo,  4.  c.  16.  Home  v.  Jon, 
1832.    4Bam.  &  Adol.  78. 

A  fi.  fa.  was  sued  out  on  a  judgment 
entered  up  under  a  warrant  of 
attorney,  and  the  sheriff  seized  the 
goods  before  ten  in  the  forenoon 
of  the  13th  of  August,  and  sold 
the  same  ten  days  afterwards. 
On  the  13th  of  October  following, 
about  noon,  a  commission  issued 
against  the  defendant,  under  which 
he  was  declared  a  bankrupt: — 
Held,  first,  that  the  seizure  of  the 
goods  by  the  sheriff  was  a  suffi- 
cient executing  or  levying,  within 
the  meaning  of  those  words  in 
the  statute  6  G.  4.  c.  16.  s.  81. 
Secondly,  that  more  than  two 
calendar  months  had  elapsed  be- 
tween the  execution  and  the 
issuing  of  the  commission.  Thirdly, 
that  although  the  execution  issued 
on  a  judgment  entered  up  in  pur- 
suance of  a  warrant  of  attorney, 
yet,  having  been  executed  more 
than  two  months  before  the  issuing 
of  the  commission,  it  was  protected 

3v2 


77)2    Statuief  Cmttructum  of.      INDEX. 


Steam  Engkies. 


by  section  81,  and  not  taken  out 
of  that  section  by  the  proviso  in 
section  108.  Sernhki  that  that 
proviso  only  applies  to  executions 
executed  within  two  calendar 
months  before  the  issuing  of  a 
commission.  Godson  v.  Sanctuary^ 
1832.    4  Bam.  &  Adol.  Z55. 

An  annuity  granted  by  A,  to  B.  was 
secured  by  a  covenant  by  C,  a 
surety,  to  pay  the  annuity  in  case 
A.  made  default,  and  by  a  judg- 
ment for  2,100/.  entered  up  against 
A.  and  C  The  annuity  remained 
unpaid  from  January  1828,  A. 
having  left  the  country,  and  in 
February  1824,  C.  became  bank- 
rupt, and  aflerwards  obtained  his 
certificate.  C.  having  died,  B,  filed 
a  bill  to  have  the  arrears  of  the 
annuity  paid  out  of  his  real  and 
personal  estates : — Held,  that  nei- 
ther the  value  of  the  annuity  nor 
the  sum  due  on  the  judgment  was 
proveable  under  C.'s  commission, 
and  therefore  that  his  certificate 
was  not  a  bar  to  the  plaintiff's  de- 
mand. Johnson  V.  Comptont  1830. 
4  Sim.  37. 

The  6  Geo,  4.  c.  16.  s.  54.  55.  56. 
has  not  a  retrospective  effect  so 
as  to  entitle  the  grantee  of  an  an- 
nuity to  prove  against  the  estate 
of  the  surety,  whose  bankruptcy 
took  place  before  the  passing  of 
that  act.  SemblCf  Johnson  v.  Comp^ 
ton,     4  Sim.  37. 


STAYING  DIVIDENDS. 

Where  a  creditor  sent  up  the  proper 
documents  to  prove  his  debt  at  a 
dividend  meeting,  and  his  solicitor 
forgot  the  day;  another  meeting 
was  appointed  at  his  expense,  to 
enable  him  to  prove  his  debt,  the 
payment  of  the  dividend  being 
ordered  to  be  stayed  in  the  mean- 
time, and  to  be  calculated  afresh 
in  case  he  substantiated  his  proof. 
Re  Graham  and  Tate,  1833.      2 

.  Dea.  &  Chit.  554. 

STAYING  PROCEEDINGS. 
An  appeal  pending  is  not  a  suflicient 
ground  for  staying  proceedings, 
more  especially  when  it  is  plain 
that  the  appeal  is  brought  for  the 
purpose  of  delay.  Ex  parte  /Tts- 
ton.    2  Dea.  &  Ch.  407. 

STAYING  ADJUDICATION. 

See  Adjudication. 

STAYING  ADVERTISEMENT. 

See  Advertisement. 

STAYING  CERTIFICATE,  8rc. 
See  Petition. 

STEAM  ENGINES. 

A  tenant  in  fee  of  a  cotton-mill,  in 
which  there  was  a  steam-engine, 
boilers,  &c.  mortgaged  the  miU, 
engine,  boilers,  &c,  to  fi.,  but  re- 
mained in  possession  untfl  his 
bankruptcy.  The  entablature  plate 
of  the  engine,  which,  however, 
formed  no  part  of  the  working 
apparatusi  was  fix^  to  the  fr^e^ 


Stoppage  m  Transitu.      INDBX.      Stranger  to  Comnuision.      773 


hold  of  the  mill,  every  other  part 
of  the  engine  was  secured  by  bolts 
and  screws,  and  might  be  re- 
moved without  injury  to  the 
building :— Held,  that  the  steam- 
engine  was  not  in  the  order  and 
disposition  of  J.  at  his  bank- 
ruptcy. Hubbard  v.  Bagshaw, 
1831.     4  Sim.  326. 

STOPPAGE  IN  TRANSITU. 

If  a  London  banker,  having  a  branch 
bank  at  Edinburgh,  stops  payment 
in  London ;  and  afler  the  stoppage, 
but  before  notice,  a  customer  pay 
to  the  agent  at  the  Edinburgh  bank 
notes  and  cash,  to  be  remitted  to 
London ;  and  at  that  time  the  banker 
is  indebted  to  the  agent,  and  the 
agent  after  the  notice,  in  pursuance 
of  a  special  direction  from  the 
banker,  receive  money  from  other 
agents,  for  the  purpose  of  forward- 
ing to  London;  and  a  fiat  issue 
against  the  banker,  at  which  period 
the  monies  in  the  hands  of  the 
agent  are  more  than  sufficient  to 
cover  the  amount  due  to  him  from 
the  banker ;  but  the  amount  which 
he  had  at  the  time  of  notice  of  the 
stoppage,  including  the  bank  notes, 
was  insufficient ;  and  the  customer 
require  the  agent  to  return  the 
bank  notes,  which  he  does  not 
comply  with ;  and  the  agent  refuse 
to  pay  any  part  of  the  money  to 
the  assignees;  and  the  Court  of 
Session  in  Scotland  order  the  agent 
to  pay,  without  prejudice,  the  ba- 
lance of  monies,  after  deducting 


in  the  meantime  the  amount  due  to 
.  him,  to  the  assignees,  which  he 
does ;  and  afterwards  it  appearing 
clear  that  he  was  not  entitled  to 
retain  any  part  of  the  sum  which 
he  received  from  the  other  agents 
after  notice,  he  pay  to  the  assig- 
nees the  difference  between  the 
sum  paid  to  the  assignees  under  the 
order  of  the  Court  of  Session,' and 
the  amount  so  received  from  the 
other  agents : — Ordered,  that  the 
assignees  must  refund  to  the  cus- 
tomer the  amount  paid  in  by  him. 
Affirmed  by  L.  C.  Ex  parte  Chji- 
mngham,  1 833.  1  Mont.  &  B.  269. 
S.  P,  Ex  parte  Solomons^  id.  286. 

STRANGER  TO  COMMISSION. 

See  also  Privity. 

On  a  summary  application  against  the 
assignees  for  delivery  up  of  goods 
seized  by  them  as  the  property  of 
the  bankrupt  under  the  fiat,  out  of 
the  hands  of  the  petitioner,  (a 
stranger  to  the  bankruptcy,)  who 
claimed  the  goods  as  his,  but  who, 
together  with  the  bankrupt,  bad 
been  indicted  for  a  conspiracy  in 
secretly  and  fraudulently  removing 
the  goods,  which  indictment  was 
still  pending ;  the  Court  refused  to 
decide  on  the  petition  till  after  the 
trial,  on  the  ground  that  it  would 
tend  to  disclose  the  assignees' 
evidence  in  support  of  the  indict- 
ment. Ex  parte  Heath,  2  Dea. 
&  Ch.  140.  S.  C.  1  M.  &  B. 
169. 
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SUBSTITUTION    OF    PETI- 
TIONING CREDITOR'S  DEBT. 

Costs  of  the  application  to  substi- 
tute another  debt  for  the  debt  of 
the  petitioning  creditor,  ordered 
to  be  paid  by  the  petitioning  cre- 
ditor. Ex  parte  Lloyds  IS52.  % 
Dea.  &  Chit.  506. 

When  the  Conunlssioners  find  the 
petitioning  creditor's  debt  insuf- 
ficient to  support  the  fiat;  they 
should  also  expressly  find,  that 
the  debt  proposed  to  be  substi- 
tuted was  incurred  not  anterior 
to  the  petitioning  creditor's  debt. 
Ex  parte  Hunier,  1S32.  t  Dea. 
&  Chit.  507. 

SUBSTITUTION  OF  SERVICE. 

See  Service — Petition. 

SUMMARY  PROCESS. 
See  also  Restitution. 

On  a  summary  application  against 
the  assignees  for  delivery  up  of 
goods,  seized  by  them  as  the  pro- 
perty of  the  bankrupt  under  the 
fiat,  out  of  the  hands  of  the  peti- 
tioner (a  stranger  to  the  bank- 
ruptcy),  who  claimed  the  goods 
as  his,  but  who,  together  with  the 
bankrupt,  had  been  indicted  for  a 
conspiracy,  in  secretly  and  firau- 
dulently  removing  the  goods, 
which  indictment  was  still  pend- 
ing; the  Court  refused  to  de- 
cide on  petition  till  after  the  trial, 
on  the  ground  that  it  would  tend 
to  disclose  the  assignees'  evidence 
in  support  of  the  indictment.    Ex 


parte  HeaiL    2  Dea.  &  Chit.  140. 
5.  C.  1  M.  &  B.  169. 

The  Court  will  not  interfere,  by 
ordering  the  messenger  to  with- 
draw fi'om  the  possesaion  of  goods 
which  he  has  seised  under  the 
bankruptcy,  in  any  case  of  re- 
puted ownership.  Em  parte  Har- 
img.     2  Dea.  &  Chit.  389. 

SUPERSEDEAS. 
See  aUo  Petition. 

A  commission  issues  against  a  man 
,  of  the  name  of  *<  Wicks,'*  under 
which  name  he  traded  and  con- 
traeted  debts,  although  '*  Knox " 
was  his  real  name.  Two  years 
afterwards,  and  before  the  bank- 
rupt had  passed  his  last  examina- 
tion under  the  commissioa,  a  fiat 
is  issued  against  him  by  his  right 
name.  The  commission  was  pre- 
ferred to  the  subsequent  fiat.  Ex 
parte  SanUfoume*  2  Dea.  &  Chit. 
22. 

Where  the  time  for  opening  a  fiat 
expires  by  the  voluntary  act  of  the 
petitioning  creditor,  and  it  appears 
that  it  was  issued  under  suspicious 
circumstances,  namely,  for  effect- 
ing a  compromise  with  the  cre- 
ditors, and  not  with  a  bamd  fdt 
intention  of  working  it;  and  a 
second  fiat  is  issued  by  anodier 
creditor  '  under  Lord  Lougfabo- 
roligh*s  genera]  order,  the  Court 
will  not  supersede  the  second  fiat, 
merely  becatise  it  was  issued  by  a 
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creditor  who  was  a  party  to  the 
intended  compromise  under  the 
first,  unless  it  is  clearly  for  the 
advantage  of  the  general  creditors 
that  the  first  should  stand,  and  the 
second  be  superseded.  Ex  parte 
Anjer.     2  Dea.  &  Chit.  67. 

Court  will  not  supersede  commission 
thirty  years  old,  unless  all  cre- 
ditors consent.  Ex  parte  Lupton. 
2  Dea.  &  Chit  136. 

Where  all  creditors  consent  to  super- 
sedeas except  A,f  who  is  abroad^ 
and  B»  holds  power  of  attorney 
from  A.f  authorizing  him  to  con- 
sent:— Held,  B»  was  entitled  to 
consent;  and  an  attested  copy  of 
power  ordered  to  be  filed  with  the 
proceedings.  Ex  parte  Hamilton, 
2  Dea.  8i  Chit.  130. 

After  a  lapse  of  twenty  years,  and 
the  death  of  the  petitioning  cre- 
ditor and  the  bankrupt,  the  Court 
will  not  entertain  a  petition  for  a 
supersedeas  on  the  ground  of 
fraud.  Ex  parte  Granger,  %  Dea. 
&  Chit.  459. 

A  commission  issued  by  one  partner 
against  another,  not  for  the  pur- 
pose of  distributing  the  bankrupt's 
effects  among  his  creditors,  but 
for  the  sole  purpose  of  dissolving 
the  partnership,  is  supersedable. 
J&0  parte  Christk,  1892.  2  Dea. 
&  Chit.  465.    Confirmed  on  ap- 


peal, 4d.  488.      S.  C.  1  M.  &  B. 
314,  329. 

Wliere  the  bankrupt  is  ready  to  pay 
all  his  creditors  in  full,  and  the 
only  creditor  whose  consent  is 
wanting  to  the  supersedeas  is 
abroad,  the  bankrupt  may  apply  to 
pay  the  amount  of  that  creditor's 
debt  into  Court,  in  order  to  prevent 
any  delay  in  obtaining  the  super- 
sedeas. Ex  parte  Hamilton,  1832. 
2  Dea.  &  Chit.  519. 

Where  a  bankrupt,  who  had  been 
for  some  time  previously  living  in 
Broinpton  Square,  was  described  in 
the  fiat  of  "  Arundel  Street,  in  the 
county  of  Middlesex,''  where  he 
had  taken  temporary  lodgings  only 
four  days  before  the  issuing  of  the 
fiat ;  the  fiat  was  superseded  on  the 
ground  of  misdescription.  Ex  parte 
Tanner,  1833.  2  Dea.  &  Chit. 
563.     S.  C.  1  M.  &  B.  390. 

Tikc  Court  refused  to  supersede  a 
commission  upon  consent,  as  one  of 
the  bankrupts  had  not  surrendered, 
but  superseded  as  to  the  bankrupt 
who  had  surrendered.  Ex  parte 
KnoiwlsoHt  1833.  1  Mont.  &  B. 
416. 

Consent  of  official  assignee  to  super- 
sedeas, upon  consent  of  creditors, 
not  necessary.  Ex  parte  Parker, 
1833.    1  Mont.  &  B.  412. 
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Upon  supersedeas  by  consent  a  pur- 
chaser is  entitled  to  be  indemnified 
against  judgments  outstanding  be- 
fore the  bankruptcy.  Ex  parte 
Lttutour^  1892.  1  Mont.  &  B. 
89. 

SURETY. 

A%  covenants  to  pay  amiuity  on  de- 
fault of  ^. ;  A.  becomes  bankrupt 
before  any  default.  The  annuitant 
cannot  prove  against  J.^s  estate, 
he  not  having  contracted  a  debt 
until  the  default  made,  either  under 
the  54th  or  56th  clauses  of  6  Geo. 
4.  Ex  parte  Thompson,  ft  Dea.  & 
Chit.  126.     S.  C.  1  M.  &  B.  219. 

An  administrator,  having  received 
assets  of  the  intestate,  converted 
them  to  his  own  use,  and  became 
bankrupt  before  he  had  exhibited 
an  inventory,  or  made  his  account, 
pursuant  to  the  bond  given  under 
the  statute  of  distributions,  22 
Car.  2.  c.  10,  and  before  any  de- 
cree to  pay  and  deliver  the  residue 
to  the  next  of  kin  was  obtained. 
The  Ecclesiastical  Court  discharged 
him  from  the  suit  there,  he  having 
obtained  his  certificate  as  a  bank- 
rupt : — Held,  that  his  malfeasance, 
in  converting  to  his  own  use  the 
intestate's  assets,  so  that  they  were 
entirely  lost  to  his  estate,  was  a 
breach  of  the  clause  of  the  condi- 
tion '*  well  and  truly  to  administer'* 
them;  and  consequently  that  the 
surety  in  the  administration  bond 
was  liable  for  the  full  amount  of 


the  money  misapplied.  JrcAkitkop 
ofCanttrlmnf  v.  RoberUom.  3  Tyrw. 
890. 

An  accommodation  indorser  u  a 
person  liable  to  pay  the  bill  for 
the  party  accommodated ;  against 
whom,  therefore,  if  he  become 
bankrupt,  such  indorser,  though  not 
called  on  to  pay  the  bill  till  afler  the 
bankruptcy,  may  prove  the  amount 
under  sect.  5%  of  6  Geo.  4.  c.  16. 
And  the  bankrupt  being  disdiarged 
from  any  suits  for  the  amount  by 
his  certificate,  is,  in  an  action  oo 
the  bin,  a  competent  witness  for 
such  indorser.  Bas$tt  v.  Dodgau 
9  Bing.  658.  S.  C.  2  Moore  &  S. 
777. 

A.  being  a  joint  surety  with  B.  for 
C,  is  compelled  to  pay  the  debts 
afler  the  bankruptcy  oi  B.  The 
certificate  of  fi.  is  no  answer  to  the 
action  of  A.  for  contribution.  Ck^ 
ments  v.  LtrngUy^  2  Nev.  &  M. 
269. 

An  a&Doity  granted  by  A.  to  B.  was 
•eeored  by  a  covenant  by  C,  a 
surety,  to  pay  the  annuity  in  case 
A,  made  default,  and  by  a  judg- 
ment fin*  2,100^1  entered  up^gaiast 
A.  and  C  The  annuity  remained 
unpaid  from  Jan.  1823,  A.  having 
\th  the  country,  and  in  Feb.  1824, 
C.  became  bankrupt,  and  afterwards 
obtained  his  certificate.  C.  having 
died,  fi.  filed  a  bill  to  have  the 
arrears  of  the  annuity  paid  out  of 
his  real  and  peraooal  estates: — 


Held,  thtt  odtlieT  the  value  of  the 
annuity  nor  tlw  eiim  due  on  the 
judgment  WH  pVOTeaUe  under  C.'a 
coraminioo,  and,  therefbie,  (bat 
bis  certificate  mu  not  a  bar  to  the 
plaintiff'!  demaoda.  Jolmtm  t. 
ComploR,  1830.     4  Sim,  S7. 


See  oIm  Bamkxufts'  Allow amck. 

Where  part  of  the  account  between 
two  mercantile  honiea,  which  be- 
came bankrupt,  coniiat*  of  bills 
dut  may  be  proved  against  both 
eatotes,  there  can  be  no  proof  in 
respect  of  those  bills  as  between 
the  two  houaea,  unless  there  is  a 
surplus  afUr  aatiifymg  the  holders 
of  tlie  bills.  Ex  parte  Laforett, 
2Dea.  &  Chit.  199.  S.C.  I  M. 
&  B.  963. 

SURPRISE. 

Where,  upon  the  trial  of  an  issue,  to 
try  whether  there  was  a  good  pe- 
titioning creditor's  debt,  the  bank- 
rupt  took  an  objection  to  the 
constitution  of  the  debt,  which  he 
never  alleged  in  bis  petition  to 
supersede  the  commission,  and  the 
Jury  fotmd  a  verdict  against  the 
petitioning  creditor,  the  Court 
granted  a  new  trial,  on  the  ground 
of  surprise.  Ex  parte  CkrMe, 
SDea.&Chit.  i01. 

SURRENDER. 
5m  BAMxaupr's  Sdrkxmdkk. 


TAXATION. 
&ca/ia  Costs. 

Fetitioaing  creditor's  bill  ordered  to 
be  taxed  by  an  ofBcer  of  the  Court, 
when  objectionable  charges  have 
been  allowed  by  the  Commis- 
sioners. Et  parte  Haiterdof.  i 
Dea.  &  Chit,  373, 

Although  the  solicitor's  bill  has  been 
paid,  yet  it  will  be  ordered  to  be 
taxed,  on  applica^n  of  the  as- 
signees, without  any  special  reason 
being  aas^ed  for  the  taxation. 
Ex  parte  Pkkeriig.  2  Dea,  & 
Chit.  387. 

A  fiat  was  sued  out  on  the  7th  Jnne 
by  an  attorney  against  his  debtor, 
for  the  amount  of  his  bill  of  costs, 
and  the  bankrupt  was  shordy 
afterwards  discharged  under  the 
Insolvent  Act,  having  inserted  the 
amount  of  the  attorney's  bQl  in  his 
schedule.  The  bankrupt  passes 
his  last  examinaUon,  and  on  the 
4th  December  petitions  for  an 
order  to  tax  the  attorney's  billi 
with  a  view  of  superseding  the 
fist,  on  the  ground  of  the  insuffi- 
ciency of  the  petitioning  creditot''s 
debt:— Held,  that  the  bankrupt 
could  not,  after  lying  by  m  lodgi 
and  after  his  previous  admisuon 
of  the  debt,  apply  for  such  an 
order.  Ex  parte  GmgeO,  1893, 
S  Dea.  &  Chit.  546. 

,  It  wa»  ordered  that  the  cosu  of  all 
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proceedings  in  this  Court,  in  tovm 
fiats,  should  be  referred  to  their 
own  officer,  Mr.  Gregg,  the  de- 
puty registnr,  for  taxation;  and 
that  no  reference  should  in  future 
be  directed  to  a  nuuter  for  this  pur- 
pose. The  Commissioners  would 
merely  tax  the  petitioning  credi- 
tor's costs,  and  the  costs  of  as- 
signees under  the  fiat.  Practice^ 
1839.    S  Dea.  &  Chit.  586. 

TIME. 

See  mbe  Ekiaroxmxnt  of  Tiitx — 
Lehgth  <»r  TiMx. 

Where  affidavits  in  support  of  a 
petition  are  very  voluminous,  the 
Court  will  give  respondent  time  to 
answer  them,  upon  payment  of 
costs,  although  the  petition  is  in 
the  paper  for  hearing,  and  twelve 
days  have  elapsed  since  the  affi- 
davits were  filed.  Ex' parte  WUr 
Uamxm.    ^  Dea.  &:  Chit.  317. 

Where  a  petition  is  in  the  paper  lor 
bearing  on  Monday,  and  tbe  re- 
spondent only  files  his  affidavit  on 
tbe  previous  Saturday,  the  peti- 
tioner is  endtied  to  an  order  lor 

.  ixMtt  to  answer  them.  Ex  pmic 
GimUmL    i  Dea.  &  Chit.  330. 

•  TIME,  COMPUTATION  OF. 

A  fl.  Al  was  sued  out  on  a  judgment 
BVtered  vp  mider  a  warrant  <^ 
ymmj,  and  the  sheriff  aeiied 


the  goods  before  ten  in  the  fine- 
noon  of  the  13tb  of  August,  and 
sold  the  same  ten  days  afterwards. 
On  die  IStfa  of  October  following, 
about  noon,  a  commission  issoed 
against  the  defendant,  under  wUdi 
he  was  dedared  a  bankntpt: — 
Held,  first,  that  the  seizure  of  the 
goods  by  the  sheriflT  was  a  suffi- 
cient executing  or  levyii^  within 
the  meaning  of  diose  wends  in  the 
statute  6  Geo.  4.  c  16.   a.  81. } 
secondly,  thatmore  than  two  calen- 
dar months  had  elapsed  between 
the  execution  and  the  issniqg  of 
the    commiasioo;    thirdly,     that 
although  the  execution  issued  on 
a  judgment  entered  up  in  pursn- 
ance  of  a  warrant  of  attorney,  yet, 
having  been  executed  mare  than 
two  months  before  tbe  issuing  of 
tbe  coumiission,  it  was  protected 
bv  section  81.,  and  not  taken  out 
of  that  section  by  the  proviso  in 
section   108.       Semble,   that  that 
proviso  only  applies  to  executions 
executed    within     two     calendar 
months  before   the  issuing  of  a 
commission.  Gitdrnm  v.  Samdwery, 
1 832.    i  Bam.  &  AdoL  255. 

If  a  derk  and  foreman  is  eagiigtd 
at  a  weekly  salary,  and  to  liaiT 
two  suits  of  dotbesper  anfiim^^ 
is  a  yearly  hiring  within  tectum 
IS  of  6  Geo.  4w  c.  16.  The  mtds 
"  six  months,**  in  section  iS,  mm 
''six  lunar  mondB."     Er  ftrte 
Hwa^hty,  l&SS.   lMaiit.&B. 
413. 


Trading. 

TRADING. 
See  also  Bankrupt. 

One  who  keeps  a  lodging  house,  sup- 
plying the  guests  with  provisions 
at  a  small  profit  (such  provisions 
not  forming  any  conmion  stock  of 
the  house,  but  being  set  apart  for 
the  particular  individual  or  family 
for  whom  they  are  procured,)  is  an 
hotel  keeper,  within  the  meaning 
of  the  6  Geo.  4.  c.  16.  s.  2.,  and 
as  such  subject  to  the  bankrupt 
law.  Smith  v.  Scott.  2  Moore  & 
Scot,  S5.  S.  C.  9  Bing.  14. 

TROVER. 

And  see  Actions— SuERif  p. 

Goods  were  seized  and  sold  under  a 
fi.  fa.  by  a  chief  bailiff  of  a  fran- 
chise, having  sole  execution  of 
writs  therein,  after  an  act  of  bank- 
ruptcy committed  by  the  defend- 
ant, but  without  knowledge  thereof 
and  before  the  commission  issued : — 
Held,  that  trover  would  lie  by  the 
assignees  against  the  chief  bailiff, 
as  the  property  in  the  goods  vested 
in  them  by  relation  to  the  act  of 
bankruptcy.  Hntton  v.  Balmcj  (in 
error).  2  Tyr.  6^0.  Reversing 
Balme  v.  Hutton.    Id.  17. 

TRUST. 

MThere  a  testator  bequeaths  the  whole 
of  his  property  to  trustees,  for  the 
payment  of  an  annuity,  and  other 
purpotfesi  and  the  tmsOees  become 
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bankrupt,  the  trust  fund  must  be 
set  apart  for  the  payment  of  the 
whole-  annuity,  without  regard  to 
the  interests  of  the  persons  entitled 
to  the  residue.  Ex  parte  RotkweUj 
1833.     2  Dea.  &  Ch.  ^42. 

A  lease  was  granted  to  fV.  who  after- 
wards committed  an  act  of  bank- 
ruptcy, and  then  executed  a  deed, 
stating  that  his  name  had  been  used 
in  the  lease  in  trust  for  R.  and  de- 
claring the  trust  accordingly ;  a  bill 
was  filed  on  behalf  of  the  creditors 
of  fV.  under  the  commission,  claim- 
ing the  lease  as  part  of  his  estate ; 
and  the  Court  directed  an  issue  to 
try  whether  fV.'s  name  was  used  in 
the  lease  as  a  trustee  for  R.: — 
Held,  that  the  issue  was  properly 
directed.  The  jury  having  found 
a  verdict  in  the  affirmative : — Held, 
that  the  declaration  of  trust  was 
valid,  though  executed  after  bank- 
ruptcy, and  that  tlie  lease  did  not 
pass  to  ff^.'s  assignees.  GardMor  v. 
Bffwe^  1828.     5  Russ.  258. 

A  ship-owner  assigned  -ff ^hs  of  a 
ship  to  his  creditor,  in  trust  to  sell 
and  retain  his  debts,  and  after- 
wards became  bankrupt.  The 
ship  was  afterwards  sold: — Held, 
that  the  creditor  must  bear  his 
proportion  of  the  seaman^s  wages 
and  other  expenses  on  account  of 
the  ship.  Poti^fa^  V.  RtiMcff,  1831. 
4  Sim.  533. 
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TRUSTEES, 

See  Bakkrupt  Trustsss. 

Where  trustees  under  marriage  set- 
tlement lend  wife's  money  to  hus- 
band with  her  consent,  and  husband 
becomes  bankrupt,  they  cannot,  on 
behalf  of  wife,  prove  for  interest 
of  money,  but  only  for  the  princi- 
pal, she  having  been  supported  by 
husband  since  marriage;  upon  the 
prindi^es  aj^cable  to  wife's  pin- 
money.  Sembie^  secus  if  they 
prove  to  save  themselves  from 
consequences  of  their  own  act,  her 
consent  not  having  been  givm.  Ex 
parte  Greau    2  Dea.  &  Ch.  113. 

Where  order  of  Court  is  necessary 
to  enable  a  party  to  prove,  he 
cannot  vote  or  sign  certificate ;  for 
instance^  trustees,  executors,  &c. 
Ex  parte  Wyalt.  ft  Dea.  U  Chit. 
211. 

Where  a  conveyance  by  way  of  mort- 
gage is  made  to  a  trustee  for  the 
mortgagee,  in  trust  to  sell,  and  the 
trustee  becomes  bankrupt,  the 
mortgagor  should  join  in  the  ap- 
plication^ for  the  appointment  of 
another  trustee.  Ex  parte  Org^i. 
t  Dea.  &  Ch.  413. 

Where  a  trustee  becomes  bankrupt, 
m  new  one  may  be  ^^Minted,  on 
pethioD,  without  any  reference  to 
Aa  master;  although  the  bank- 
iofit  had  no  pcvtion  of  the  trust 
frapet^  in  hn  hands.    Exparte 


Buffery,  1833.      2  Dea.  &   Chit. 
576. 

Bankrupt  trustee  ordered  to  be  re- 
moved, and  to  convey  the  trust 
property  to  a  new  trustee,  under 
the  79th  section  of  the  Bankrupt 
Act;  but  no  necessity  for  the  as- 
signees to  join  in  the  conveyance. 
Ex  parte  Pamter,  1833.  3  Dea. 
&  Ch.  584. 

UNCLAIMED  DIVIDENDS. 

The  Court  will  not  order  unclaimed 
dividends  to  be  distributed  among 
the  creditors,unless  the  creditors  on 
whose  debts  they  are  payable  have 
ample  notice  that  they  have  been 
declared ;  and  more  especially  when 
a  loi^  period  has  elapsed  before 
any  dividend  has  been  made.  5dii- 
ble,  that  the  unclaimed  dividends 
of  joint  creditors  can  only  go  to 
the  joint  creditors^  and  those  of 
separate  creditors  to  the  separate 
creditors.  Ex  parte  Feddemm  2 
Dea.  &  Ch.  379. 

USURY. 

The  charge  of  10s.  per  cent,  for 
commission,  besides  the  legal  in- 
terest, on  a  loan  of  money,  is  not 
usurious,  if  it  is  referable  to  tnm- 
ble  and  expense  bamd  JUe  incur- 
red by  the  lender;  although  he 
may  not  be  a  banker,  or  a  penoo 
engaged  in  trade,  or  althoo^  the 
money  lent  is  his  own,  and  not 
that  of  other  peraonm.  Ex  p^e 
Gwpn.    %  Dea.  &  Chit,  12.      See 
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aUo  Ex  parte  Gas.  2  Dea.  &  Chit. 
240. 

A  bill-broker,  in  order  to  get  a  bill 
discounted  at  4  per  cent.,  takes 
upon  himself  the  responsibility  of 
indorser,  and  charges  his  principal 
5  per  cent,  discount,  which  is  the 
lowest  sum  at  which  he  could  have 
done  the  business  except  for  his 
indorsement : — Held,  that  although 
he  also  charged  lOs.  per  cent,  for 
his  trouble  &c.,  it  was  not  usury ; 
and  that  he  was  entitled  to  do  so 
for  his  del  credere  commission. 
Ex  parte  Goss.  2  Dea.  &  Chit. 
240. 

VALUATION  OF  ANNUITY. 

The  giving  up  of  a  business  in  consi- 
deration of  an  annuity,  is  not  such 
a  consideration  as  can  be  valued 
under  the  6  Geo.  4.  c.  16.  s.  54., 
that  section  being  confined  to 
money  considerations.  Ex  parte 
Saxe.  2  Dea.  &  Ch.  172.  S.  C. 
1  M.  &  B.  154. 

VENDOR  AND  PURCHASER. 

See  Purchaser. 

VIVA  VOCE  EXAMINATION. 
See  Examination  Viva  Voce. 

VOLUNTARY  PAYMENT. 

See  Fraudulent  Preference. 

WARRANT  OF  ATTORNEY. 
By  the  statute  3  Geo.  4.  c.  39.,  a 


warrant  of  attorney,  not  filed  within 
twenty-one  days  of  its  execution^ 
is  declared  to  be  fraudulent  and 
void  against  the  assignees  under  a 
commission  afterwards  sued  out 
against  the  party  giving  it : — Held, 
that  in  order  to  let  in  the  objection 
that  the  statute  has  not  been  com- 
plied with,  it  must  first  appear  that 
there  is  a  valid  commission  against 
the  party.  And  semble^  that  it  lies 
upon  him  who  seeks  to  impeach  it, 
to  show  that  the  warrant  of  attor- 
ney was  not  filed.  Airettm  v. 
Daois.    3  Moore  &  S.  138. 

Such  a  warrant  of  attorney  is  not 
void  generally,  but  only  as  against 
an  assignee  under  ar  valid  commia- 
sion.     Id.  9  Bing.  740. 

WARRANT  OF  COMMIT- 
MENT. 

A  commitment  by  two  Commis- 
sioners of  the  Court  of  Bank- 
ruptcy is  valid ;  a  warrant  is  suf- 
ficient, if  enough  appear  to  show 
the  Court  has  jurisdiction.  Re 
Smith,  1833.    1  Mont.  &  B.  418. 

WAIVER. 

Although  an  equitable  mortgagee 
may  waive  his  privilege  to  bid, 
the  assignees  must  still  have  the 
conduct  of  the  sale.  Ex  parte 
Smith.    2  Dea.  &  Chit.  60. 

The  petitioner,  an  equitable  mort- 
gagee of  leasehold  property,  ob- 
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tained  an  order  for  a  lale,  at 
which  950/.  was  bid  for  the  mort- 
gaged premises,  but  they  were 
bought  in  by  direction  of  the 
assignees.  The  petitioner  after- 
wards applied  to  the  Commis- 
sioners for  another  sale,  but  the 
order  they  made  being  unsatisAc- 
tory  to  him  as  to  the  time  of  sale, 
he  reftised  to  accept  it ;  and  the 
assignees  afterwards  obtained  ano- 
ther order,  when  the  highest  bid- 
ding was  only  650/. : — Held,  that 
the  petitioner,  by  applying  for  a 
second  sale,  waived  any  claim 
against  the  assignees  for  the  dif- 
ference in  the  amount  of  the  bid- 

• 

dii^  at  the  first  and  second  sale ; 
but  that  he  was  entitled  to  be  in- 
demnified from  the  ground-rent, 
and  all  expenses  incurred  since 
the  first  sale.  Ex  parte  Baldock, 
2  Dea.  &  Chit.  60. 

An  objection  to  the  attestation  of  a 
petition  is  not  sustainable,  after 
an  order  has  already  been  made 
upon  it.  Where  an  attestation 
was  in  the  following  form,  '*  Signed 
by  the  petitioners  A.  B,  and  C.  Z)., 
in  the  presence  of  T.  S.  acting  as 
solicitor  for  A.  T.  solicitor  for  the 
petitioners  in  this  matter,"  and  it 
appeared  that  A.  T.  was  not  a 
solicitor  of  this  Court,  semble, 
nevertheless,  that  the  attestation 
was  good,  the  petitioners  having 
appeared  by  counsel.  Ex  parte 
Tanner.  2  Dea.  &  Chit.  563. 
S.C.I  M.&  B.  590. 


WIFE. 

See  Husband  and  Wife, 

WILFUL  DEFAULT. 

Although  a  Commissioner  baa  no 
power,  under  the  106th  aectioD  of 
6  Geo.  4.  c.  16.y  to  charge  the 
assignees  with  monies,  which  but 
for  their  wilful  default  they  might 
have  received ;  yet  where  he 
charged  them  with  oertaio  sums  as 
received  '*  by  themselves,  or  their 
solicitors,"  the  Court  referred  it 
back  to  him  to  ascertain  the 
amount  which  the  assignees,  or 
any  person  for  them,  had  received, 
or  which  but  for  their  wilful  de- 
fault might  have  been  received. 
Ex  parte  Keys  and  Ex  parte  Wei* 
ton,  1833.     2  Dea.  &  Chit.  633. 

WITNESS. 
See  also  Bankrupt. 

The  bankrupt's  affidavit  in  support 
of  the  respondent's  case,  is  ad- 
missible in  evidence,  notwithstand- 
ing he  has  previously  made  one 
in  support  of  the  petition.  But 
when  the  party  is  dead,  who 
could  best  have  answered  such 
affidavit,  the  bankrupt's  allega- 
tions, uncorroborated,  wiU  not  go 
for  much.  Ex  parte  Gwyn.  ft  Dea. 
&  Chit  12. 

On  a  petition  by  assignees  to  super- 
sede a  commission,  the  bankrupt's 
affidavit  is  admissible,  to  show 
that  the  commission  was  firaudo- 


Witness. 


INDEX. 


Witness. 


783 


lently  concerted.    Ex  parte  Bell* 
wood.    %  Dea.  &  Chit.  37. 

A  witness  from  Gravesend,  having 
attended  this  Court,  pursuant  to 
a  summons,  being  arrested  for 
debt  in  Pancras  Lane,  City,  while 
waiting  for  the  conveyance  home, 
was  discharged ;  although  he  had, 
on  leaving  this  Court,  gone  to 
Catherine  Street,  Strand.  But 
without  costs  as  against  the  offi- 
cer, he  not  having  been  shown 
the  summons  to  attend  this  Court. 
Ex  parte  Clarke.  2  Dea.  &  Chit. 
99. 

W.f  a  horse-contractor,  lets  out  a 
cart-horse  on  hire  to  N.  8c  Co., 
who  have  it  in  their  possession 
more  than  a  twelvemonth,  and 
then  become  bankrupt: — Held, 
that  it  does  not  pass  to  their  as- 
signees, as  being  in  their  reputed 
ownership.  On  a  petition  by  the 
owner  for  the  re-delivery  of  the 
horse,  and  a  vivd  voce  examination 
of  witnesses,  the  bankrupt  is  an 
incompetent  witness.  Ex  parte 
Wiggins.  2  Dea.  &  Chit.  269. 
S.  C.  1  Mont.  &  B.  168. 

Qwere^  Where  one  of  two  joint  de- 
fendants pleads  bankruptcy,  and 
a  nolle  prosequi  is  entered  as  to 
him,  whether  he  is  a  witness  for 
the  other,  to  resist  a  prior  claim 
against  both.  GraJiam  v.  Whichelo. 
3  Tyrw.  201. 


A  general  release  by  a  creditor  to 
a  bankrupt  is  not  sufficient  to 
render  the  bankrupt  a  competent 
witness  for  the  creditor,  where  the 
result  of  his  testimony  would  give 
the  creditor  a  nght  to  prove  under 
the  commission.  The  creditor 
ought  also  to  give  a  release  to  the 
assignee  of  all  claim  on  the  bank- 
rupt's estate,  and  the  bankrupt 
ought  to  release  his  claim  to  a 
surplus.  Ferryman  v.  Steggall. 
8  Bing.  369.  S.  C.  1  Moore  & 
S.  540. 

The  defendants  indorsed  bills  of 
exchange  for  the  accommodation 
of  one  7".,  and  to  enable  him  to  raise 
money  by  discounting  them,  for 
the  purpose  of  taking  up  a  former 
bill  then  due,  of  which  they  were  the 
acceptors  for  his  accommodation. 
T.  became  bankrupt,  and  obtained 
his  certificate.  The  defendants 
were  not  called  upon  to  pay  the 
bill  until  afler  J.'s  bankruptcy : — 
Held,  that  they  were  Within  the 
meaning  of  the  words  of  the  52d 
section  of  the  statute  of  6  Geo. 
4.  c.  16.  *<  persons  liable  at  the 
issuing  of  the  commission  for  a 
debt  of  the  bankrupt ;"  and  there- 
fore that  r.*s  certificate  discharged 
him  from  all  liability  to  them  on 
account  of  the  bills,  and  rendered 
him  a  competent  witness  on  their 
behalf.  Basset  v.  Dodgin,  2  Moore 
&  Scott,  777.    S.  C.  9  Bing.  653. 
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